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PART I - POSTURE AFTER ORDER AND OVERVIEW

1. On September 24, 2025, Justice O'Bonsawin J. granted an interim-interim stay of the
CFIA's December 31, 2024 Notice to Dispose pending the decision on this motion and
the application for leave to appeal and ordered that CFIA maintain custody with no
interference by the Applicant.! This Reply addresses the Respondent's submissions
and explains why the panel should now convert the interim-interim order into a s. 65.1

stay pending determination of leave and, if leave is granted, pending appeal.

2. The Applicant seeks a narrow, conditions-based order that preserves this Court's
processes without loosening custody or quarantine. Two developments since the FCA
stay decision, neither before Justice Heckman J.A., supply the special circumstances
requisite for a successive stay: (i) this Court's interim-interim order and expedited leave
schedule; and (ii) CFIA's September 22, 2025 letter formally refusing reconsideration,
asserting current risk, and invoking /744 s. 35 assistance.? The relief now sought is
simply the continuation of that arrangement through the leave decision, and if leave is

granted, through the appeal.

PART II - GOVERNING TEST AND POSTURE

3. The test is RJR-MacDonald Inc. v. Canada (Attorney General), [1994] 1 SCR 311: (1)

serious issue; (2) irreparable harm; and (3) balance of convenience, including the public
interest. In a leave posture, "serious issue" asks whether there is a reasonable possibility
the Court will grant leave.® The expedited schedule reinforces that the leave questions

are non-frivolous and time-sensitive.

PART III - SERIOUS ISSUE (PUBLIC-IMPORTANCE THRESHOLD)

4. The serious-issue inquiry in this posture asks whether there is a reasonable prospect that

the proposed appeal raises one or more issues of public importance. The Applicant

'Order of O'Bonsawin J., Sept. 24, 2025 (interim-interim stay with CFIA custody; non-interference; expedited
leave schedule).

2Esmail v. Petro-Canada, [1997] 2 SCR 3 (CanLlIl), paras 2-3. Successive s. 65.1 motions require "special
circumstances"; those are present given this Court's interim-interim order and CFIA's September 22 letter fixing
its current stance. See also Universal Ostrich Farms Inc. v. CFIA, 2025 FCA 164 (CanLIl) [FCA Stay
Dismissal], paras 26-30; Health of Animals Act, SC 1990, ¢ 21, s. 35 (CanLlII) (assistance and non-obstruction
powers engaged during enforcement).

SFCA Stay Dismissal, para 31 (RJR serious-issue inquiry in this posture).
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advances three tightly framed questions, each anchored in the appellate record and

expressly engaged (or reserved) by the FCA:

(1) Vavilov and policy-structured discretion under permissive text. When a

nn

statute uses permissive language ("may dispose," "may treat") but an administrator
applies a default policy under emergency powers, what must the reasons show to
demonstrate that statutory alternatives were genuinely considered before drastic
action? The FCA said Vavilov supplies the unified framework and treated Maple

Lodge Farms Ltd. v. Government of Canada, [1982] 2 SCR 2 nominate categories as

overtaken; this is the first appellate articulation in this context and warrants guidance

from this Court.*

(2) Record rule and interlocutory relief. The FCA reiterated that judicial
review is confined to the record before the decision-maker and declined to weigh
post-decision facts, indicating such material belongs with the Minister. In cases where
the subject matter will be destroyed before leave can be considered, this Court can
provide guidance on how chambers should account for current facts to preserve

meaningful review while respecting the record rule.

(3) Reconsideration when circumstances materially change. The FCA stated
the existence and scope of any duty to reconsider was not before it and did not decide

it.> That issue is of recurring national importance in emergency-powers regimes.

5. These questions are institutional and cross-cutting (animal health, public health,
environmental emergencies, transportation safety). They comfortably meet the
public-importance threshold. Respondent's reliance on a century-old "inevitable failure"

screen does not control the modern s. 65.1/ RJR-MacDonald analysis, which asks only

for a reasonable prospect of leave in this posture.®

4Universal Ostrich Farms Inc. v. CFIA, 2025 FCA 147 (CanLlII) [FCA Decision], paras 4852 (post-Vavilov
reformulation; Maple Lodge approach "overtaken").

SFCA Stay Dismissal at paras 40-41.

®Lake Erie & Detroit River Rwy. Co. v. Marsh, 1904 CanLII 9 (SCC), 35 SCR 197 at 199-200 (early
special-leave standard). Respondent relies on this for "inevitable failure" negating a serious issue; but Marsh
predates RJR-MacDonald and is not a s. 65.1 leave-posture stay—FCA Stay Dismissal applies the modern RJR
test (para 31).
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PART IV - SPECIAL CIRCUMSTANCES AND REPLIES TO RESPONDENT

A. Special circumstances are present now
6. The SCC Order already imposes preservation mechanisms tailored to the public

interest: CFIA custody, non-interference, and a compressed timetable. CFIA retains
complete control: the same agency seeking destruction ensures biosecurity and can act
immediately if risk emerges. © CFIA's Sept. 22, 2025 reconsideration response, issued
after the FCA's stay dismissal, confirms CFIA's present position and signals imminent
enforcement.® This combination furnishes the special circumstances that Esmail v.
Petro-Canada, [1997] 2 SCR 3 requires for successive stays while maintaining fidelity

to RJR-MacDonald ‘s discipline.

B. FCA 164's treatment of reply evidence
7. The Court of Appeal refused the Applicant's reply affidavits under Rule 369.2(3), stated
it had carefully read and considered them, and added that even if admissible they would
not have changed its conclusions. The reasons do not engage with the affidavits’
particulars.” The Applicant accepts the FCA's procedural posture and does not ask this
Court to revisit it. This motion proceeds in chambers on the fuller record properly

before this Court, together with post-FCA events that were not before the FCA.

C. Irreparable harm is established
8. Destruction moots leave and eliminates unique, non-compensable interests (32 years of
genetics; research subjects; a specialized line of business). The FCA stay decision
accepted irreparable harm.!® The interim-interim order temporarily preserves the flock;
absent conversion to a s. 65.1 stay, that protection dissolves when the panel disposes of

this motion and leave.

D. Balance of convenience favours continuing the SCC terms
9. The Respondent's policy-level risks (migration, environmental contamination, trade)

are already accounted for in the custody-and-control model this Court ordered. Under

"FCA Stay Dismissal, paras 60-66 (balance of convenience/public interest under conditions preserving CFIA
custody and control).

8CFIA letter re "Request for Ministerial Reconsideration", Sept. 22, 2025. See Respondent's Leave Response,
paras 57-59 and the September 22, 2025 CFIA letter referenced therein.

® FCA Stay Dismissal, at para. 81

OECA Stay Dismissal, paras 49-50.
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those terms, CFIA holds the flock, maintains biosecurity and surveillance, and can act
immediately if risk emerges. These existing measures impose no new operational
burden on CFIA. The marginal risk of continuing that arrangement briefly is low

compared to the certainty of nugatory review without it.

10. Administration of justice. Preserving this Court's processes is itself a public-interest
consideration. Where a court has already issued an interim-interim order to avoid
aborting review, converting that order into a short s. 65.1 stay on the same terms
appropriately balances safety and legality. By contrast, denying the stay would
irreversibly moot the leave application and any appeal on issues the FCA has said will

govern future cases.

E. Respondent's authorities distinguished
11. The Respondent's authorities, properly understood, support rather than preclude our

position. River Valley Poultry Farm Ltd. v. Canada (AG), 2009 ONCA 326 is a

negligence damages case that did not consider s. 65.1/ RJR-MacDonald stays or
continuation of an existing Supreme Court preservation order.'! Cabin Ridge Project

Ltd. v. Alberta, 2025 ABCA 109 is an "awkward fit" as Heckman J.A. acknowledged;

the operative analysis remains RJIR-MacDonald applied to this Court's leave posture. '?
Lake Erie & Detroit River Rwy. Co. v. Marsh, 1904, 35 SCR 197 is a 1904

special-leave ruling predating modern s. 65.1 jurisprudence. '’

PART V —JUST AND EQUITABLE

12. The Applicant meets all three prongs of the RJR-MacDonald test. Granting this stay is
just and equitable in the circumstances: it preserves the Court's ability to do justice on
the forthcoming leave application, protects the public interest through Court-imposed
conditions, and avoids irremediable harm. A brief continuation on the same terms

avoids irreversible mootness without compromising CFIA's control of biosecurity. The

"Respondent cites River Valley Poultry Farm Ltd. v. Canada (AG), 2009 ONCA 326 (CanLlII), para 68
("protect health, not economic interests"). The fit is limited: River Valley was a negligence damages case, not a
s. 65.1/RJR stay, and it did not consider continuation of an existing Supreme Court preservation order; the
modern balance here is governed by RJR and FCA Stay Dismissal (paras 26-30, 60-66), and by this Court's
interim-interim custody terms.

12As Heckman J.A. noted, transplanting Cabin Ridge Project Ltd. v. Alberta, 2025 ABCA 109's framework is an
"awkward fit" in this context; at most it confirms gatekeeping discipline, not denial of tailored preservation on
existing SCC terms.

13 Marsh, supra note 7
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Applicant re-affirms full compliance with the existing conditions (CFIA custody; no
interference), and is ready to accept any additional terms the Court considers necessary.

PART VI - RELIEF SOUGHT

13. The Applicant respectfully asks for an order under s. 65.1 confirming, or, as needed,
replacing, the interim-interim order with a stay of the execution and enforcement of the
December 31, 2024 Notice to Dispose and any steps under CFIA's stamping-out policy:

(a) until the disposition of the leave application; and
(b) if leave is granted, until final disposition of the appeal;
all on terms no less favourable than those already ordered (CFIA custody; no

interference), or on such further terms as the Court may direct.

PART VII - COSTS

14. No costs are sought on this motion; none should be awarded given the public-law

context.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

Dated at Victoria, British Columbia, this 29th day of September, 2025.

liman &. Skheih

UMAR A. SHEIKH

Sheikh Law — Umar Sheikh Personal Law Corporation
PO Box 24062 Broadmead RPO

Victoria, BC V8X 0B2

Tel: 250-413-7497

Email: usheikh@sheikhlaw.ca

Counsel for the Applicant
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