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OVERVIEW

1. This Court should not further delay the urgent measures that the Canadian Food
Inspection Agency (“CFIA”) has determined are necessary to help prevent the spread
of high pathogenicity avian influenza (“HPAI”’). The Appellant has not satisfied any of
the requirements for granting a stay: it has failed to articulate any serious issue on
appeal, the alleged impacts of losing its ostriches are unsubstantiated by evidence and
do not meet the irreparable harm criterion, and the balance of convenience favours
allowing CFIA to respond to the time-sensitive public health risks and risks to the

broader poultry industry posed by the detection of HPAI at the Appellant’s farm.

2. Canada is experiencing an HPAI outbreak that poses serious risks to animal and human
health and Canada’s economy. In accordance with international standards, CFIA has
adopted a Stamping Out Policy that requires the quick depopulation and disposal of all
infected and exposed domestic animals and things. Based on an extensive evidentiary
record, the Federal Court concluded that the Stamping Out Policy is reasonable and its

implementation by CFIA on the Appellant’s ostrich farm was reasonable and fair.

3. Additional evidence filed on this motion demonstrates that further delaying the
stamping-out process at the Appellant’s farm poses risks that HPAI virus on the
infected premises will spread to other animals and people, increasing the opportunity
for mutation and reassortment of a virus that has been recognized as having human
pandemic potential. Further delay will also prolong current trade impacts on poultry
producers and risk Canada’s international trade agreements. These serious harms to the
public interest significantly outweigh any harms to the Appellant’s business that may

flow from the loss of the ostrich herd.

4. A stay was granted in exigent circumstances in the proceeding below and the Federal
Court’s stated reasons for the stay have since been overtaken by the subsequent Federal
Court decision dismissing both applications, and by the evidentiary record before this
Court. The Appellant’s request for a stay should be dismissed, as should its improper

request for additional relief not sought in the applications below.
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PART | - STATEMENT OF FACTS

5. The facts below are supported by the evidence filed on this motion and many were
accepted by the Federal Court.* These include facts concerning the risks posed by
HPAL international standards for responding to HPAI, CFIA’s statutory mandate, and

how CFIA policies were applied in response to the outbreak at the Appellant’s farm.

6. On this motion, CFIA has filed additional affidavit and expert evidence to establish the
significant public interest in allowing CFIA to take the steps it has deemed necessary
to address the ongoing risks posed by the unresolved outbreak at the Appellant’s farm

without any further delay.

7. The affidavit of Dr. Cathy Furness, Deputy Chief Veterinarian of Canada, explains the
basis for CFIA’s assessment that the circumstances at the Appellant’s premises pose
ongoing serious risks to animal and public health. Dr. Furness also explains that the
Appellant’s inability or unwillingness to comply with quarantine requirements has

informed the CFIA’s assessment of the current risks.?

8. The report of CFIA veterinary epidemiologist Dr. Shannon French provides expert
opinion evidence about the current nature and level of risks to animal and human health

posed by the Appellant’s premises with reference to the relevant scientific literature.®

9. The affidavit of Dr. Suminder Sawhney, Senior Director of the Animal Import/Export
Division of CFIA’s International Program Directorate, provides information about the
international trade considerations that inform CFIA’s policy response to HPAI, and the
ongoing and potential impacts of the HPAI outbreak at the Appellant’s farm on

international trade.*

1 Universal Ostrich Farms Inc v Canada (Food Inspection Agency), 2025 FC 878
[Reasons]

2 Affidavit of Dr. Cathy Furness made June 5, 2025 [Furness Affidavit] at paras 99-150
(Respondent’s Motion Record [RR] Vol 1, Tab 1 at 24-35).

3 Expert Report of Dr. Shannon French dated June 6, 2025 [French Report #2] (RR Vol
2, Tab 3 at 949).

4 Affidavit of Dr. Suminder Sawhney made May 22, 2025 [Sawhney Affidavit] (RR Vol
2, Tab 2 at 864).
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A. Procedural History

10. On December 31, 2024, CFIA issued a notice to the Appellant requiring its owners to
dispose of its HPAI infected ostrich herd by February 1, 2025 (“Notice”).

11. OnJanuary 30, 2025, the Appellant served an unfiled copy of an ex parte motion under
Rule 316 seeking an interlocutory injunction staying the Notice and to amend CFIA’s
quarantine requirements to allow for testing of the ostriches.s The same day, at 1:58pm
PT, the Appellant served an unfiled copy of its application for judicial review of the
Notice.s The Appellant also served five unfiled affidavits in support of the motion that

day, including an expert report served at 9:24pm PT.?

12. The Apellant’s injunction motion was heard at 9:00am PT the next day, on January 31,
2025, before the Honourable Justice Battista. CFIA objected to the hearing of the
motion on less than one day’s notice, but Justice Battista held that the matter was urgent
and should proceed. After hearing from the parties, Justice Battista stayed the Notice

but refused to amend the quarantine requirements (“Injunction Order”).8

13. On February 7, 2025, CFIA filed a motion under Rule 397 seeking clarification of the
scope of the Injunction Order or, in the alternative, an order abridging the timelines for

the application.

14. Also on February 7, 2024, the Appellant filed its application for judicial review of a
CFIA decision dated January 10, 2025, refusing the Apellant’s request for an

exemption from depopulation (“Exemption Denial”).

15. On February 10, 2025, CFIA filed a Notice of Appeal of the Injunction Order. The
appeal was discontinued on May 23, 2025.

5 Affidavit of Shahrzad Haji Aliakbari Mehrizi made June 6, 2025 [Mehrizi Affidavit] at
para 7(a) (RR Vol 2, Tab 5 at 1082).

® Mehrizi Affidavit at para 7(b) (RR Vol 2, Tab 5 at 1082).

" Mehrizi Affidavit at para 7(d) (RR Vol 2, Tab 5 at 1082).

8 Order of the Honourable Justice Battista, January 31, 2025, FC file T-294-24 [Injunction
Order] (Appellant’s Motion Record [AR], Tab 4).
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16. On February 17, 2025, Justice Battista dismissed CFIA’s request for clarification of the
Injunction Order. With respect to the alternative relief sought, Justice Battista found
that he was “satisfied that the Respondent’s request [i.e. for an expedited timeline] was
reasonable given its mandate to address risks to public health and safety and its

concerns in the present case” and ordered that the proceeding be specially managed.®

17.0On April 15 and 16, 2025, the judicial review applications were heard before the
Honourable Justice Zinn (the “Applications Judge”).

18. On May 13, 2025, the Applications Judge dismissed both applications with costs.2 The
same day, the Appellant advised CFIA that it would be appealing and seeking a stay.!

19. Also on May 23, 2025, the Appellant’s counsel advised that the Appellant would be
filing a notice of appeal and urgent stay motion. In subsequent correspondence, CFIA
agreed it would not cull the ostriches pending a decision on the stay motion, if it could

be heard on an urgent basis.12

20. On May 26, 2025, the Appellant filed its Notice of Appeal, and on June 2, 2025, the
Appellant filed this motion.

B. CFIA’s Mandate and the Health of Animals Act

21. CFIAis a federal agency tasked with safeguarding food, animals and plants, to enhance
the health and well-being of Canada’s people, environment, and economy. One of
CFIA’s primary objectives is to protect Canadians from preventable health risks related

to food and diseases that can spread from animals to humans.2

® Universal Ostrich Farms Inc v Canada (Food Inspection Agency), 2025 FC 303 at paras
8-9.

10 Reasons at paras 270-271.

1 Furness Affidavit at para 169, Ex XX (RR Vol 1, Tab 1 at 40 and 862).

2 Mehrizi Affidavit at Ex B (RR Vol 2, Tab 5 at 1089).

13 Reasons at para 14; Furness Affidavit at para 9 (RR Vol 1, Tab 1 at 4).
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22. Among other things, CFIA is responsible for administering and enforcing the Health
of Animals Act.24 Under the HAA, CFIA has significant powers to advance the HAA’s
purpose of preventing and controlling the spread of zoonotic diseases and thereby
protecting public health and Canada’s economy.1s

23. One of CFIA’s tools under the HAA is found in s. 48, which grants the authority to
dispose, or require its owner to dispose, of animals or things that are, or are suspected
of being, affected or contaminated by a disease, or have been in close proximity to
another animal or thing that was, or is suspected of having been, affected or
contaminated by a disease at the time of contact or close proximity.:¢ This Court has
held that mere suspicion of exposure is sufficient to justify exercising the authority

granted under s. 48.7

24. Financial compensation may be payable to the owners of animals or things that are
destroyed under the HAA. The objective of the compensation regime is to encourage

the early reporting of animal diseases and the cooperation of owners.18

C. HPAI Poses Serious Risks to Animal and Public Health

25. Avian Influenza (“Al”) is a disease caused by influenza type A viruses, which occur
naturally in wild aquatic bird populations. Al is highly infectious and may be
transmitted from wild birds to domestic birds through direct and indirect contact. Al

can also spread to other animals, including mammals and, less commonly, people.*®

26. Al variants are categorized into high pathogenicity strains, HPAI, and low

pathogenicity strains. Canada has been experiencing an outbreak of HPAI since

14 Health of Animals Act, SC 1990, ¢ 21 [HAA].

15 Reasons at paras 80-81; Furness Affidavit at paras 10-18 (RR Vol 1, Tab 1 at 4-6).

16 Reasons at para 82; Furness Affidavit at para 18 (RR Vol 1, Tab 1 at 5-6).

17" Reasons at paras 78, 83, citing Kohl v Canada (Department of Agriculture), [1995] FCJ
No 1076 (CA) [Kohl] at paras 20-22.

18 Reasons at paras 85-86; Furness Affidavit at paras 19-21 (RR Vol 1, Tab 1 at 6); HAA,
ss 51, 52; Compensation for Destroyed Animals and Things Regulations, SOR/2000-233.
19 Reasons at para 15; Furness Affidavit at para 22 (RR Vol 1, Tab 1 at 6).
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November 2021. The current outbreak has predominantly involved HPAI subtype
H5N1.20

27. Currently circulating HPAI H5N1 strains have been associated with a broad spectrum
of clinical signs in birds, including acute death. While HPAI H5N1 can quickly kill
almost an entire flock of chickens or turkeys, most ostriches will survive and recover
from infection within approximately two weeks.22 However, while infected, even
ostriches that are not showing any clinical signs of infection can still actively transmit
the virus, facilitate its mutation and shed virus into the environment.22 Research
demonstrates that when Al spreads within a herd of ostriches, specific mutations that
helps the virus infect and spread between mammals more effectively are known to
occur. Given the large amounts of virus that ostriches shed while infected, there is also
the risk of creating a highly contaminated environment.2

28. Al viruses can survive for months or even years in the environment, particularly in wet
environments and at colder temperatures. Contaminated water, soil, feces, feathers and
carcasses can create a source of infection or re-infection that can remain long after

individual birds have recovered and are no longer shedding the virus.2

29. Although currently rare, transmission of HPAI to humans can occur, most commonly
when people have close contact with infected birds or contaminated environments.2
HPAI is a major concern for public health because of its capacity to cause serious
illness and death in humans. Approximately half (50%) of human cases reported
worldwide have been fatal.2s In the Fall of 2024, a teenager in BC became critically ill
from HPAI. On December 13, 2024 an adult in the United States died due to infection

20 Reasons at para 23; Furness Affidavit at paras 23-24 (RR Vol 1, Tab 1 at 6-7).

21 Expert Report of Dr. Shannon French dated March 7, 2025 [French Report #1] at paras
21-22 (RR Vol 2, Tab 3 at 1018-1019).

22 Furness Affidavit at para 26 (RR Vol 1, Tab 1 at 7).

23 French Report #1 at para 24-25, 81-89 (RR Vol 2, Tab 3 at 1019 and 1030-1032); French
Report #2 at paras 19-20 (RR Vol 2, Tab 3 at 955).

24 Reasons at para 16; Furness Affidavit at para 26 (RR Vol 1, Tab 1 at 7); French Report
#2 at paras 24-35 (RR Vol 2, Tab 3 at 955-957).

25 Reasons at para 17; Furness Affidavit at para 31 (RR Vol 1, Tab 1 at 8).

26 Reasons at para 17; Furness Affidavit at paras 32-33 (RR Vol 1, Tab 1 at 8).
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with HPAI and, since that date, three children worldwide have died following infection
with HPAL?

30. Canadian and global public health authorities recognize HPAI as an influenza with
human pandemic potential. While HPAI has not yet gained the ability to easily spread
in humans since its first detection in humans in 1997, there are concerns about the
potential of a high impact human pandemic if the virus gains that ability, due to its high
case fatality rate.?® The World Health Organization, World Organization for Animal
Health (“WOAH”) and Food and Agriculture Organisation of the United Nations assess
the current risk posed to humans by HPAI at the global level to be low considering the
surveillance, response, mitigation and control measures that are in place,?® which as

described below includes a coordinated global effort to stamp out the virus in poultry.

i. The International Standard is to “Stamp Out” HPAI

31. Canada is a member of WOAH, a science-based international organisation recognized
by its 183 member countries as the global authority on matters of animal health,

including the prevention and control of zoonotic diseases, including HPAI.2°

32. The internationally recognized standard for responding to and controlling HPAI
outbreaks in poultry is to quickly eradicate the source of infection, also known as
stamping-out.3® The WOAH Terrestrial Animal Health Code (“Terrestrial Code”)
defines a “stamping-out policy” as a policy designed to eliminate an outbreak by (a)
killing the animals which are affected and those suspected of being affected in the herd
or flock and, where appropriate, those in other herds or flocks which have been exposed

to infection; (b) disposing of carcasses; and (c) cleaning and disinfecting the premises.32

2! Furness Affidavit at para 34 (RR Vol 1, Tab 1 at 9).

28 Furness Affidavit at para 35 (RR Vol 1, Tab 1 at 9).

29 Furness Affidavit at paras 24, 37 (RR Vol 1, Tab 1 at 7 and 9).

30 Sawhney Affidavit at paras 10-14 (RR Vol 2, Tab 2 at 867-868).

31 Reasons at para 164; Furness Affidavit at para 44 (RR Vol 1, Tab 1 at 11); Sawhney
Affidavit at para 26 (RR Vol 2, Tab 2 at 871).

32 Reasons at para 93; Furness Affidavit at para 43, Ex K (RR Vol 1, Tab 1 at 10-11 and
198).
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33. The vast majority of WOAH members, including Canada, implement a stamping-out
policy in response to detections of HPAI in poultry.3® The WOAH definition of

“poultry” encompasses all birds, including ostriches.3*

34. Failure to stamp out HPAI in poultry can adversely impact a country’s poultry trade.
Pursuant to the Terrestrial Code, if a stamping-out policy is implemented, a country
can regain disease “free status” a minimum of 28 days after the stamping-out process
is completed, provided that surveillance demonstrates an absence of infection. If
stamping-out is not implemented, a country may only be considered free from HPAI

when there has been an absence of detection in HPALI in poultry for at least 12 months.3s

35. Requirements to demonstrate HPAI “free status” before commencing or resuming
poultry exports vary by trading partner. Some countries require Canada to demonstrate
free status at the provincial level and others require free status at the national level,
meaning that the Terrestrial Code’s prescribed waiting periods apply to whole

provinces or the whole country, respectively, if there has been an HPAI outbreak.3s

36. Some trading partners recognize Canada’s HPAI zoning. Zoning allows trade in poultry
products to continue from outside of smaller control zones. Recognition of Canada’s
zoning by other WOAH member countries allows the continued export of Canadian
poultry even when HPAI free status has been lost at the province or country level.
Canada has zoning arrangements for HPAI with major trading partners including the
United States and the European Union. These arrangements are based on the reciprocal

expectation that stamping-out will be implemented in control zones. If stamping-out is

33 Furness Affidavit at para 44 (RR Vol 1, Tab 1 at 11); Sawhney Affidavit at paras 26-27
(RR Vol 2, Tab 2 at 871-872).

3 Furness Affidavit at para 72 (RR Vol 1, Tab 1 at 18); Sawhney Affidavit at para 29 (RR
Vol 2, Tab 2 at 872).

35 Reasons at para 99; Furness Affidavit at paras 45-46, Ex J (RR Vol 1, Tab 1 at 11-12,
183); Sawhney Affidavit at paras 30-31 (RR Vol 2, Tab 2 at 873).

3% Sawhney Affidavit at para 29 (RR Vol 2, Tab 2 at 872).
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not implemented in control zones, Canada may not be able to maintain these

arrangements, risking access to export markets for all Canadian poultry producers.®’

37.0n January 3, 2025, CFIA declared an HPAI control zone around the Appellant’s
premises.38 Since April 1, 2025, this control zone has been the only active control zone
in British Columbia (“BC”).2°

ii. CFIA Has Adopted a Stamping-Out Policy for HPAI

38. Since the first HPAI outbreak in Canada in 2004, CFIA has adopted a policy of
stamping-out HPAI in poultry.4 Under that policy, whenever a case of Al subtype H5
is confirmed, a notice to dispose is issued, an epidemiological investigation is
conducted, all infected or exposed animals are humanely destroyed and safely disposed
of, and the infected environment is decontaminated.** Depopulation is typically
implemented within three days of detection of HPAI on an infected premises.4

39. CFIA uses the concept of an “epidemiological unit” to identify animals that will be
subject to depopulation. CFIA has adopted the WOAH definition of “epidemiological
unit”, which is a “group of animals with the same likelihood of exposure to a pathogenic
agent”. In most situations, all birds on an infected premises owned by the same owner
or that regularly share staff, equipment, or other things (such as feed) are considered to

be a single epidemiological unit.*3

40. CFIA policy provides for limited exemptions to depopulation in “exceptional

circumstances” for pet birds, rare and valuable poultry genetics, and distinct units.

37 Reasons at para 100; Sawhney Affidavit at paras 34-38, 42-43, 46 (RR Vol 2, Tab 2 at
873-874, 875 and 876).

38 Furness Affidavit at paras 29, 88 (RR Vol 1, Tab 1 at 7-8 and 22); Sawhney Affidavit at
para 50, Ex F (RR Vol 2, Tab 2 at 877 and 944).

39 Furness Affidavit at paras 29, 88 (RR Vol 1, Tab 1 at 7-8 and 22); Sawhney Affidavit at
para 50, Ex F (RR Vol 2, Tab 2 at 877 and 944).

40 Reasons at paras 93-94; Furness Affidavit at paras 48-52, 54, 58, Ex O (RR Vol 1, Tab
lat12-13, 13, 14 and 374).

41 Reasons at para 104; Furness Affidavit, Ex O (RR Vol 1, Tab 1 at 374).

“2 Furness Affidavit at para 129 (RR Vol 1, Tab 1 at 30).

43 Reasons at para 103; Furness Affidavit at para 55, Ex O (RR Vol 1, Tab 1 at 14 and 374).
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Regardless of under which category an exemption is requested, any exempted birds

must form an epidemiological unit separate from the infected unit.4+

iii. CFIA’s Response to the HPAI Outbreak at the Appellant’s Premises

41. In December 2024, the Appellant’s owners noticed that their ostriches were exhibiting
flu-like symptoms. Around 25 of the Appellant’s then approximately 450 ostriches died
in a three-week period.* The Appellant did not report the sickness or deaths to CFIA.

42. On December 28, 2024, CFIA was notified that the Appellant’s ostriches were sick by
a voicemail left by an anonymous individual. CFIA contacted the Appellant and
immediately placed a verbal quarantine on the premises, pending formal
documentation. The next day, the Appellant requested that a CFIA veterinarian assess

the ostriches for Al. Another four ostriches died that day.4

43. On December 30, 2024, CFIA inspectors went to the Appellant’s premises to collect
samples. On arrival, they noticed a deceased ostrich at the end of the driveway. One of
the Appellant’s owners explained that only two mortalities, including the one on the
driveway, were in good enough condition to be sampled, as the other deceased ostriches
had been scavenged by wild animals or were in later stages of decomposition.+’

44. Also on December 30, 2024, a CFIA Inspector issued documents under the HAA and
regulations, including a Declaration of Infected Premises and Requirement to
Quarantine, which set out movement controls and biosecurity parameters to contain the
outbreak.*® These requirements prohibited, and continue to prohibit, the movement out
of the quarantine area of any birds, bird products, or any thing exposed to or used in

respect of the birds, except with a CFIA-issued licence or permit.

44 Reasons at paras 105-109; Furness Affidavit at para 58, Ex P (RR Vol 1, Tab 1 at 14 and
473).

45 Reasons at para 29; Furness Affidavit at para 74, Ex S (RR Vol 1, Tab 1 at 18 and 490).
%6 Reasons at para 30; Furness Affidavit at paras 74-75 (RR Vol 1, Tab 1 at 18-19).

47 Reasons at para 31; Furness Affidavit at para 76, Ex T (RR Vol 1, Tab 1 at 19 and 495).
“8 Reasons at para 31; Furness Affidavit at para 77, Ex U, Ex V (RR Vol 1, Tab 1 at 19,
498 and 502).
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45. On December 31, 2024, samples collected from the Appellant’s farm tested positive
for Al, subtype H5, at a provincial laboratory accredited by CFIA to test for HPAL*

46. On December 31, 2024, the Inspector issued the Notice.>

47. CFIA assigned a Case Officer to act as a primary point of contact for the Appellant. On
January 2, 2024, the Case Officer contacted the Appellant by phone and email to
explain the exemption process and provided a number of documents, including the

Notice and information about the criteria for the narrow exemptions to depopulation.s:

48. On January 3, 2025, CFIA’s National Centre for Foreign Animal Disease (“NCFAD”)
lab performed full genome sequencing on the samples from the Appellant’s ostriches.
The sequencing identified the virus on the Appellant’s farm as a novel genotype of
HPAI H5N1 that had not previously been identified in Canada. NCFAD is the only
laboratory in Canada recognized by WOAH as a centre of expertise in HPAI.52

49. CFIA met with the Apellant’s owners virtually on January 3, 2025, to gather more
information about the farm. CFIA inspectors also attended the Appellant’s premises on

January 7, 2025, to conduct a site assessment.53

50. Between January 4 and 9, 2025, the Appellant submitted a number of documents
including the completed exemption application package, letters of support, and
information relating to its business plan to sell ostrich antibodies and other commercial

ventures.> During this time, the Appellant’s ostriches continued to die.

51. Information provided by the Appellant and collected by CFIA during this period

established that all of the ostriches were housed outdoors in several large pens, with

49 Reasons at para 32; Furness Affidavit at para 78, Ex W (RR Vol 1, Tab 1 at 19-20 and
505).

%0 Reasons at para 33; Furness Affidavit at para 83, 85, Ex X (RR Vol 1, Tab 1 at 21, 508,
and 523).

°1 Reasons at paras 34-37; Furness Affidavit at paras 86-87, Ex Z, Ex AA (RR Vol 1, Tab
1 at 21-22, 523 and 545).

52 Reasons at para 32; Furness Affidavit at paras 79-81 (RR Vol 1, Tab 1 at 20).

%3 Reasons at paras 37-39; Furness Affidavit at paras 93-94 (RR Vol 1, Tab 1 at 23).

% Reasons at para 40; Furness Affidavit at para 96 (RR Vol 1, Tab 1 at 23).
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shared personnel, feed, farm management practices and personnel without changing of
PPE between areas. Sick birds were moved to pens on the east side of the property
where the Appellant attempted to treat them, in contravention of the quarantine
requirements. Mortalities were moved from the east pens through the west pen to the
disposal area, with no robust biosecurity measures between pens. Individuals not
affiliated with the Appellant were reported to have walked through the infected zone.
The farm also has a large pond at the centre of the property and significant wild bird
activity over the entire premises, including around ostrich feed dishes.>

52. On January 10, 2025, after reviewing the Appellant’s submissions, a committee of
CFIA officials gave serious consideration to whether the Appellant’s ostriches could
be spared but determined that none of them existed as a distinct epidemiological unit
and met the criteria for an exemption from depopulation.®® As the Applications Judge
correctly observed, the Appellant’s poor biosecurity conditions and practices was a key

factor in this decision.5”

iv. The Appellant Has Not Complied with Quarantine Requirements

53. Information obtained by CFIA indicates that the Appellant has continued to fail to
comply with quarantine requirements imposed on its farm to control the spread of

HPAI.58 This information includes that:

a. the Appellant has refused to construct an additional line of fencing around the front
perimeter of the property (which runs along a public road) or segregate the ostriches

by age and sex on the basis that these requirements are impractical and unnecessary;5°

% Reasons at paras 39, 55, 238-239; Furness Affidavit at para 97, Ex FF, Ex GG, Ex HH,
Ex JJ (RR Vol 1, Tab 1 at 23-24, 605, 663, 669 and 683).

% Reasons at paras 41, 238; Furness Affidavit at para 98, Ex I, Ex JJ (RR Vol 1, Tab 1 at
24, 679 and 683).

5" Reasons at para 239.

%8 Furness Affidavit at para 99 (RR Vol 1, Tab 1 at 24).

% Furness Affidavit at paras 103, 107, Ex LL, Ex MM (RR Vol 1, Tab 1 at 25, 26, 746 and
757); Affidavit of David Bilinski made June 2, 2025 [Bilinski Affidavit] at para 63 (AR,
Tab 2 at 24).
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b. the Appellant has not submitted daily mortality logs for the ostriches and, in some
cases, has reported mortalities long after they occurred, which also contravenes the

requirement that the Appellant preserve carcasses for testing by CFIA;s°

c. the Appellant has refused to provide timely movements logs for equipment and

personnel moving in and out of the quarantine area;s:

d. the Appellant has not taken appropriate steps to prevent water runoff from the
quarantine area that is likely carrying animal by-products from the infected premises
to outside the quarantine area, including onto a public road;e2

e. the Appellant has failed to prevent wild animals and persons from accessing the

quarantined premises;é and

f. one of the Appellant’s owners, Karen Esperson, has publicly shared that she has been

sleeping in a vehicle within the quarantined premises.&

54. On March 18, 2025, CFIA issued the Appellant a Notice of Violation related to an
alleged violation of s. 5(1) of the HAA, where on or between December 11 and 28,
2024, the Appellant failed to notify the nearest veterinary inspector of the presence of
a reportable disease or toxic substance.&s

55. On April 4, 2025, CFIA issued a second Notice of Violation to the Appellant related to
an alleged violation of s. 91.4(6) of the Health of Animals Regulations for failure to

comply with an issued Notice of Quarantine between February 6 and 26, 2025.¢6

%0 Furness Affidavit at paras 104-105, 111, Ex LL, Ex NN (RR Vol 1, Tab 1 at 25-26, 27,
746 and 761); Mehrizi Affidavit at Ex C at p 18 (RR Vol 2, Tab 5 at 1098).

%1 Furness Affidavit at paras 116-120, Ex OO (RR Vol 1, Tab 1 at 27-28 and 773).

%2 Furness Affidavit at paras 108-111, Ex NN (RR Vol 1, Tab 1 at 26-27 and 761).

63 Furness Affidavit at paras 113, 121, Ex PP, Ex QQ (RR Vol 1, Tab 1 at 27, 28, 785 and
787).

% Furness Affidavit at para 121 (RR Vol 1, Tab 1 at 28).

% Furness Affidavit at para 122, Ex RR (RR Vol 1, Tab 1 at 28 and 791).

% Furness Affidavit at para 123, Ex SS (RR Vol 1, Tab 1 at 29 and 794).
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56. The Appellant has requested review of both Notices of Violation by the Canada

Agricultural Review Tribunal and CFIA is opposing those appeals for review.¢?

V. The Appellant’s Ostriches and Premises Pose Ongoing Risks to Animal and
Human Health

57. This evidence supports CFIA’s assessment that there continues to be significant risks
or potential risks of spread, reassortment, and mutation of HPAI as a result of the

contaminated environment at the Appellant’s farm and the infected ostrich herd.

58. With respect to the contaminated environment, ostriches have a known capacity to shed
large amounts of virus into the environment through urine, feces and respiratory
secretions, despite appearing healthy.s¢ As stated above, the HPAI virus is also known
to be able to survive in the environment for months, or even years, acting as a potential
source of infection and reinfection for birds and other animals.s® Dr. French concludes
that, based on a review of the limited research literature concerning how long Al viruses
maintain infectivity in various substances, “there is a risk that live HPAI virus remains
in the environment” and that risk exists even if the birds were no longer actively

shedding virus by January 29, as claimed by the Appellant.”

59. Within the 20-acre outdoor environment in which the Appellant’s ostriches are housed,
there are multiple areas of standing water, substantial collections of manure, old
buildings, and equipment, all of which the infected herd has had access to for months.”
CFIA has assessed that there is no feasible way to clean and disinfect the contaminated

environment while approximately 400 ostriches remain on the premises.”2

67 Furness Affidavit at para 124 (RR Vol 1, Tab 1 at 29).

68 French Report #2 at para 19-21 (RR Vol 2, Tab 3 at 955).

% Furness Affidavit at paras 125-128 (RR Vol 1, Tab 1 at 29-30); French Report #2 at paras
24-36 (RR Vol 2, Tab 3 at 955-958).

0 French Report #2 at paras 23-36 (RR Vol 2, Tab 3 at 955-958).

L Furness Affidavit at para 136 (RR Vol 1, Tab 1 at 32).

2 Furness Affidavit at paras 133, 137, 151, 155-157 (RR Vol 1, Tab 1 at 31, 32, 35-36 and
37-38).
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60. CFIA has determined that the likely presence of active HPAI at the Appellant’s
premises poses a high risk of transmission to wild birds.”? Wild birds currently have
unrestricted access to the premises, including a large outdoor pond. The premises
layout and Appellant’s feeding practices result in both direct contact between wild birds
and ostriches, and indirect contact through manure contamination of feed tubs and the
environment. Dr. French notes that this presents an opportunity for the environment to
continue to be re-contaminated as wild birds become infected and shed virus back into
the environment.” Visiting birds could also potentially leave the premises and infect
other birds and animals, or humans, and create additional opportunities for reassortment
and mutation of the virus.” Other wild and domestic animals have also been observed

in the quarantine area.’

61. With respect to the ostriches themselves, CFIA has identified an ongoing risk that the
contaminated environment may continue to infect ostriches that have not already been
infected, although the likelihood of this happening is unknown to CFIA.7” Even if the
entire herd has developed antibodies, as the Appellant asserts, Dr. French explains that
having antibodies to a specific Al virus does not necessarily mean an ostrich is immune
to a different subtype of the virus.” Dr. French also concludes, based on the limited
research available about the duration of immune protection from previous infection in
ostriches, that “it is possible that some birds may be at risk of reinfection with the same
strain of H5N1 that was circulating on the farm in December and January, as immunity

may be starting to wane 6 months after the initial infections.”?°

62. CFIA’s views regarding this risk are consistent with views expressed by Dr. Shayan
Shariff in a CBC radio interview on June 3, 2025. Dr. Shariff is a Professor of
Immunology at the Ontario Veterinary College at the University of Guelph, and

3 Furness Affidavit at paras 143, 148 (RR Vol 1, Tab 1 at 33-34 and 34-35).
4 French Report #2 at para 56 (RR Vol 2, Tab 3 at 960).

> Furness Affidavit at paras 143-146 (RR Vol 1, Tab 1 at 33-34).

76 Furness Affidavit at paras 111, 113, 144 (RR Vol 1, Tab 1 at 27, 27 and 34).
" Furness Affidavit at para 148 (RR Vol 1, Tab 1 at 34-35).

8 French Report #2 at paras 40-41 (RR Vol 2, Tab 3 at 958).

™ French Report #2 at paras 42-43 (RR Vol 2, Tab 3 at 958-959).
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unaffiliated with CFIA. He stated in relation to the Appellant’s ostriches “the issue is
that if they have some immunity, that immunity can mask infection. So they may
actually become repeatedly infected with the virus, and they can still shed the virus in
the environment without anyone noticing because they have some level of immunity
that would protect them from showing clinical signs of disease. So they become like a

silent shedder of the virus.”’8

63. CFIA is concerned that further delay of CFIA’s disease response at the Appellant’s
premises could facilitate the spread of HPAI to humans. Although the risk of HPAI
transmission to humans is generally considered low,8! the Appellant has not complied
with quarantine requirements, has encouraged visitors to its property, and has allowed
close access to the quarantine area, which raises additional concerns about transmission
to humans.g2 These concerns are not theoretical: Katie Pasitney, the daughter of one of
the Appellant’s owners and its spokesperson, has publicly stated that she and others in
her family tested positive for H5N1 after exposure to the Apellant’s flock, but
dismissed “fear mongering” about HPAI on the basis that they themselves did not

become ill and because “people get hospitalized all the time from just the regular flu”.83

PART Il - POINTS IN ISSUE

64.  This motion raises the following issues:
a. Does the underlying appeal raise a serious issue to be tried?
b. Has the Appellant established it will suffer irreparable harm if a stay is not granted?
c. Does the balance of convenience favour granting a stay?

d. Should this Court consider the new relief sought with respect to testing?

80 Mehrizi Affidavit at Ex D at p 30 (RR Vol 2, Tab 5 at 1110); see also French Report #2
at para 44 (RR Vol 2, Tab 3 at 959); Furness Affidavit at para 148 (RR Vol 1, Tab 1 at 34-
35).

81 Furness Affidavit at para 38 (RR Vol 1, Tab 1 at 9).

82 Furness Affidavit at para 150 (RR Vol 1, Tab 1 at 35).

8 Furness Affidavit at para 149 (RR Vol 1, Tab 1 at 35).
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PART 111 - SUBMISSIONS

65. The granting of a stay pending the disposition of an appeal is an extraordinary remedy.s4
While the courts have a supervisory role to play, caution should be exercised against
granting interlocutory relief that would usurp the legislative and executive roles of
government, exceed the institutional competence of the Court, and amount to

“governing by interlocutory order”.®

66. This case is illustrative of the potential for an interlocutory order to effectively make
decisions that Parliament has authorized CFIA to make about what level of risk the
public should bear concerning the spread of a zoonotic disease from an infected flock.
This Court should decline to issue another stay in the context of CFIA’s emergency
response to HPAI, especially when the Federal Court has already affirmed the

lawfulness and urgency of CFIA’s policies and decisions.

67. For an interim stay to be granted, the Appellant must satisfy all three elements of the
test set out in RJR-MacDonald Inc v Canada (AG) (the “RJR Test”), which requires
the moving party to prove:

a. there is a serious issue to be tried;
b. irreparable harm will result if the stay is not granted; and

c. the balance of convenience, considering all of the circumstances, favours
granting the stay.®

68. This Appellant has not satisfied any of the three parts of the RJR Test: (1) the Notice
of Appeal contains broad and unspecified allegations that are unsupported by any
evidence or legal analysis in the Appellant’s motion record; (2) the financial losses the
Appellant alleges it would suffer as a result of losing its ostrich herd do not amount to
irreparable harm both because they are financial in nature and because they are

8 Harkat v Canada (Minister of Citizenship and Immigration, 2006 FCA 215 at para 10.
8 Snuneymuxw First Nation v HMTQ, 2004 BCSC 205 [Snuneymuxw] at para 72.

8 RJR-MacDonald Inc v Canada (AG), 1994 CanL1I 117 (SCC) [RIR MacDonald] at 334;
see also Google Inc v Equustek Solutions Inc, 2017 SCC 34 at para 1.
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unsupported by evidence, and (3) any harm to the Appellant would be far outweighed
by the harm to the public interest if this Court further delays CFIA’s ability to
implement the steps it has deemed necessary to prevent the spread of a pathogen with
potentially devastating consequences to public health and international trade.

A. Injunction Order is not determinative of any issue in this motion

69. The Appellant “relies on the same grounds that were accepted by the Federal Court in
its previous injunction application” in support of this motion.s” However, Justice

Battista’s findings need not and should not be adopted by this Court.

70. Issue estoppel does not apply to Justice Battista’s findings.88 The Injunction Order also
falls into the category of interlocutory decisions made in exigent circumstances that

need not be followed.8°

71. The ex parte injunction motion was heard on less than one day’s notice to CFIA,
providing CFIA with no reasonable opportunity to review the Appellant’s materials
and file responsive evidence. The stated reasons for the Injunction Order have since
been overtaken by evidence put forward by CFIA in the judicial review applications,
the findings of fact of the Applications Judge, and the evidence filed on this motion.

72. The two serious issues identified by Justice Battista were “whether the Notice
requiring disposal of the animals was reasonable in light of the discretion available to
the Respondent to require either disposal or vaccination of the animals” (emphasis
added) and “whether the Notice is an incursion upon provincial responsibility under
the British Columbia Animal Health Act”. The evidence on the applications and on

this motion is that vaccination must be administered in advance of any outbreak and

8Notice of Motion dated June 2, 2025 at para 10 (AR, Tab 1 at 3); Appellant’s Written
Representations at paras 3, 30, 44 (AR, Tab 5 at 211-212, 219-220, 224).

8 Danyluk v Ainsworth Technologies Inc, 2001 SCC 44 at para 25; Merck & Co. Inc. v
Apotex Inc., 1993 CanLIl 17586 (FC) at pp 179-181; Gateway Casinos LP v BC
Government and Service Employees’ Union, 2007 BCCA 465 at paras 6-8; Shi v Chen,
2021 ONSC 4642 at paras 13-16.

89 R v Sullivan, 2022 SCC 19 at para 75.
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is not a treatment for already infected birds.®® With respect to the jurisdictional
argument, the Applications Judge deemed it to have been abandoned by the Appellant
in the proceeding below.o:

73. Justice Battista’s finding that culling the Appellant’s ostrich herd would cause the
Appellant irreparable harm in the form of “the closure of its 25-year old business and
the loss of [its] decades-long efforts in cultivating a unique herd of ostriches” are
similarly not supported on a more fulsome record. 92 In particular, with respect to
whether the Appellant’s ostrich herd is unique, the Applications Judge upheld CFIA’s
conclusion that the Appellant’s ostriches do not possess rare and valuable genetics.®3
The Applications Judge reviewed all of the evidence provided by the Appellant and
found that it spoke only “to potential commercial value of ostrich products generally
rather than demonstrating any genetically unique characteristics of the specific birds in
the Applicant’s flock.”*

74. Justice Battista’s findings on the balance of convenience included that CFIA has “a
range of options under the HAA to address its concerns regarding public safety”.
However, the evidence on this motion is clear that there is no “treatment” or other
alternative to depopulation that would adequately address CFIA’s concerns regarding
public safety.®s The evidence before this Court supports a finding contrary to that of

Justice Battista.

B. The appeal does not raise any serious issue

75. The Appellant’s submissions at the first step of the injunction test simply describe the

low threshold for establishing a serious issue to be tried, and summarize the grounds

% Furness Affidavit at paras 65-67, 70 (RR Vol 1, Tab 1 at 16-17 and 17).

%1 Reasons at paras 267-269.

92 Injunction Order, preamble (AR, Tab 4 at 207).

% Reasons at para 255; Furness Affidavit at Ex JJ (RR Vol 1, Tab 1 at 683).

% Reasons at para 251.

% Furness Affidavit at paras 64-70 (RR Vol 1, Tab 1 at 16-17). The alternative to disposal
under s 48(2) of the HAA is limited to “where the Minister considers that the treatment will
be effective in eliminating or preventing the spread of the disease or toxic substance”
(emphasis added).
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of appeal set out in the Notice of Appeal. However, a low threshold is not the same as
no threshold. The Appellant provides no argument or analysis whatsoever as to why

any of its allegations should survive even a limited review of the merits of its appeal.

76. The Notice of Appeal alleges errors in almost every aspect of the decision below in
broad and unspecified terms. It includes allegations that the Applications Judge erred
by: finding that CFIA’s Stamping Out Policy is consistent with CFIA’s mandate under
the HAA; concluding that the Notice and Exemption Denial were reasonable; and
failing to consider whether CFIA decisions regarding additional testing were
reasonable and procedurally fair. Finally, the Appellant asserts that the decision should
be set aside due to the “ineffective assistance” of Appellant’s counsel at the hearing of

the applications. None of these allegations raises a serious issue.

i. No serious issue concerning the Stamping Out Policy

77. The appeal, like the applications below, demonstrates a fundamental misunderstanding
of the nature of judicial review. The Applications Judge properly refused to allow the
Federal Court to become an academy of science. Rather, he appropriately limited his
assessment to whether the impugned Notice and Exemption Denial, and the Stamping
Out Policy on which they were based, are intelligible, transparent, and justified in light

of the relevant legal and factual constraints.

78. With respect to the Stamping Out Policy, while the Applications Judge correctly
refused the Appellant’s invitation to engage in a detailed weighing of its scientific
merits, he did not simply “rubber stamp” the policy.? Rather, he conducted a thorough
review of the record to determine whether the Stamping Out Policy advances the
objectives of the HAA — namely, proactively preventing and controlling animal diseases
and thereby protecting public health and Canada’s economy — and found that the record
“supports a resounding answer in the affirmative”.9” He further found that CFIA had

“remained responsive to evolving scientific and policy developments, and nonetheless

% Reasons at paras 159-162.
97 Reasons at paras 80, 83, 168.
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determined, on reasoned grounds and with material factors considered, that continued

application of the Stamping Out Policy properly advances the objectives of the Act.”¢

79. The Appellant has not identified any legal or factual basis that could even potentially
undermine the Applications Judge’s conclusion that the Stamping Out Policy, which
reflects the international standard disease response to HPAI, is consistent with the

purposes of the HAA.%

ii. No serious issue that CFIA decisions were unreasonable

80. The Appellant vaguely asserts that the Applications Judge unduly deferred to CFIA’s
expertise, contrary to Vavilov.2% This assertion does not raise a serious issue on appeal.
The Applications Judge reviewed the relevant caselaw, including Vavilov and authority
from the Supreme Court of Canada that post-dates Vavilov, and reaffirmed the well-
established principles that courts are not “arbiters of the wisdom of policy”, and that
“deference is particularly warranted for policy decisions intended to safeguard animal

and public health from high-risk disease.”01

81. The Appellant also asserts that the Applications Judge erred in his assessment of
whether the Notice and Exemption Denial were reasonable by failing to consider the
consequences of the impugned decisions on the Appellant. That assertion is belied by
the careful analysis of the Applications Judge on this issue, which expressly considered
whether CFIA was appropriately responsive to the Appellant’s specific circumstances

and the gravity of the decision’s impact.102

82. The Appellant also alleges that the Applications Judge erred by not considering the
reasonableness or procedural fairness of CFIA’s decisions restricting or denying

testing.203 It is plain and obvious that these arguments cannot succeed: CFIA decisions

% Reasons at paras 163-168.

% Reasons at para 169.

100 Notice of Appeal in Court File No. A-205-25 filed May 26, 2025 [Notice of Appeal] at
para 11(a) (RR Vol 2, Tab 6 at 1146-1147).

101 Reasons at paras 77-79.

102 Reasons at paras 70, 261-266.

103 Notice of Appeal at paras 11(c), 12 (RR Vol 2, Tab 6 at 1146-1147).
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regarding additional testing were not the subject of the underlying applications and

those decisions post-dated the decisions under review.104

iii. Attacks on counsel’s competence cannot succeed

83. Finally, the Appellant asserts that the ineffective assistance of counsel at the hearing
below justifies setting aside the Applications Judge’s order. The sole basis provided in
the Notice of Appeal for this ground of appeal is an assertion that previous counsel had
“a financial stake in the destruction of the Appellant’s ostriches”.2%5 This serious
allegation is not supported by any evidence filed on this motion or in the applications
below and is insufficient, on its own, to raise a serious issue on appeal. Even
considering the low hurdle presented by the first step of the injunction test, more is

required than vague and unsubstantiated allegations.

C. The Appellant has not established irreparable harm

84. The evidence filed on this motion does not establish that the Appellant will suffer
irreparable harm if CFIA is not enjoined from disposing of its ostrich herd before the
appeal is decided. While CFIA does not dispute the finding of the Applications Judge
that “there is a real and negative impact of CFIA’s two decisions on the Applicant and
its principals” including economic loss and emotional distress from “the destruction of
a long-established ostrich population”, those harms do not meet the strict test for

irreparable harm.106

85. Irreparable harm is harm which either cannot be quantified in monetary terms or which
cannot be cured because one party cannot collect damages from the other.'” Clear and
non-speculative evidence is necessary to show that irreparable harm will occur.2®

Evidence “at a convincing level of particularity that demonstrates a real probability that

194 Furness Affidavit at Ex LL (RR, Vol 1, Tab 1 at 705-707); Bilinski Affidavit at para 65
(AR at 21-22).

105 Notice of Appeal at para 13 (RR Vol 2, Tab 6 at 1147-1148).

106 Reasons at para 11.

107 RJR MacDonald at 341.

108 United States Steel Corporation v Canada (AG), 2010 FCA 200 at para 7; .
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unavoidable irreparable harm” is required.1®® In this context, the relevant irreparable

harm is not harm to the ostriches, but harm to the Appellant.it°

The primary focus of the Appellant’s submissions on irreparable harm is the potential
impact of losing its ostrich herd on the Appellant’s business prospects. These impacts

do not constitute irreparable harm for two reasons.

First, their characterization by the Appellant as financial losses necessarily means they
are quantifiable in monetary terms. Ms. Esperson provides evidence about the
“irreversible financial impact on me...I will not be able to financially recover.”1t
Similarly, Mr. Bilinski states that the ostrich flock is “integral” to the Appellant’s

“commercial strategy”.112

Second, there is no evidence that the Appellant has been or is engaged in the business
ventures described in its evidence. Evidence of harm to future potential business
prospects is speculative and unable to establish irreparable harm. The Appellant’s
evidence on this motion comprises a letter of intent in relation to a project that never
materialized, correspondence relating to the negotiation of an agreement (but no
agreement), and a document which sets out the “principal terms of a proposed
investment and partnership”.12® There is no evidence of any concluded agreements,
actual investments received, or income from the Appellant’s proposed “cutting edge
venture” related to creating biomedical products.124 Mr. Bilinski’s affidavit attaches the
business plan of Struthio Bio Science Inc., another company owned by the Appellant’s
owners. The business plan relates to the production of a dietary supplement containing

ostrich antibodies and refers to “an exclusive agreement” with the Appellant to supply

109 Sheldon M. Chumir Foundation for Ethics in Leadership v Canada (National Revenue),
2023 FCA 242 at paras 6-8.

110 Skibsted v Canada (Environment and Climate Change), 2021 FC 301 at paras 44-45.
11 Affidavit of Karen Espersen made June 2, 2025 at para 10 (AR, Tab 3 at 205).

112 Bilinski Affidavit at para 24 (AR, Tab 2 at 15-16).

13 Bilinski Affidavit at Ex C, D, F (AR, Tab 2 at 41, 43 and 107).

14 Appellant’s Written Representations at para 35 (AR, Tab 5 at 224-225).
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ostrich eggs for 500USD each. There is no evidence that Struthio Bio Science Inc. has

ever purchased an ostrich egg from the Appellant.115

89. Several of the allegedly irreparable harms described by the Appellant are not harms to
the Appellant but to the broader scientific community, so also cannot satisfy the second
step of the RJR Test. For example, the Appellant alleges that the loss of its herd would
result in the loss of “an irreplaceable scientific dataset and resource.”'*® These

arguments are properly considered under the balance of convenience, below.

D. The balance of convenience does not favour a stay

90. The balance of convenience weighs strongly in favour of dismissing the Appellant’s
motion. When a Court order would interfere with a public authority’s exercise of a
prescribed duty related to promoting or protecting public interests, the public interest
has a central importance in determining the balance of convenience.'” The public
interest in this case includes the public interest in CFIA being able to carry out its
mandate as the expert agency tasked with taking preventative action to mitigate the

risks posed by infectious animal diseases.!18

91. The power to issue a stay pending appeal is equitable and discretionary in nature. The
factors the Court can consider when assessing the balance of convenience vary with the
context of each individual case.1?® The strength, or lack thereof, of the applicant’s case
can be relevant to the balance of convenience.’2° Important contextual factors in this
case include: the urgency of responding to outbreaks of HPAI; the delay to CFIA’s
response that has already ensued and the resulting risks that have already been borne

by the public; ongoing risks of serious harm resulting from further delay; and the fact

115 Bilinski Affidavit at Ex E (AR, Tab 2 at 48).

116 Appellant’s Written Representations at para 35 (AR, Tab 5 at 224-225).

117 RIR-MacDonald at 343-347.

118 RIJR MacDonald at 344; Snuneymuxw at para 71.

119 Johnny v Dease River First Nation, 2024 FC 1379 at para 22.

20 Rand v Anglican Synod of the Diocese of British Columbia, 2008 BCSC 668 at paras 41,
67, leave to appeal refused, 2008 BCCA 294.
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that the Federal Court has already affirmed the lawfulness and urgency of CFIA’s

policies and decisions.

i. No Public Interest in Preserving the Ostriches

92. There is ample evidence before this Court that issuing a stay would cause or, at
minimum, would risk actual significant harm to animal and public health, and to the

economy, as detailed below. The Appellant concedes these are important interests.22

93. However, the Appellant argues that these interests are outweighed by the public interest
in preserving the ostriches to permit the study of ostrich eggs for antibodies, and to
enable data collection on the strain of HSN1 found on the premises and how it affected
the ostriches.22 None of these claims are supported by evidence that there is any
particular value in the Appellant’s ostriches or in the research that could be conducted
on them. There is evidence that ostrich antibodies generally may have some research
value, but also that antibodies acquired from ostriches with naturally acquired
immunity (rather than birds injected with a known amount of antigen) would not have
the consistency and replicability required for most research studies.’2* The evidence
also explains that surviving an infection with H5N1 is not unusual in ostriches, and the

ostriches bred by the Applicant are neither rare nor endangered.2#

94. This view was also expressed by Dr. Shariff, Professor of Immunology at the Ontario
Veterinary College, in his recent interview on CBC Radio: “the level of herd immunity
is going to negligible. And as a result of that, the value of ostriches for scientific

purposes, in my view, would be rather limited”.125

121 Appellant’s Written Representations at para 40 (AR, Tab 5 at 226).
12 Appellant’s Written Representations at para 43 (AR, Tab 5 at 227).

123 French Report #1 at paras 65, 71 (RR Vol 2, Tab 3 at 1027 and 1028).
24 French Report #1 at paras 72-73 (RR Vol 2, Tab 3 at 1028-1029).

125 Mehrizi Affidavitat Ex D at p 31 (RR Vol 2, Tab 5 at 1111).
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ii. Harm to Animals and Humans

95. The Injunction Order delayed CFIA’s implementation of its Stamping Out Policy for
several months, including the period during which the herd was experiencing daily
mortalities, showing clinical signs of infection and known to be shedding large amounts
of virus. The Appellant alleges there “has been no demonstrable harm to public safety”
and argues that the delay to date undermines CFIA’s position that the ostriches
currently pose a public safety risk.126 However, it is currently unknown whether and to
what extent HPAI has already spread from the infected herd and premises. In other

words, serious risks may have already materialized due to the delay.

96. The fact that a high level of risk was permitted to remain unaddressed on the premises
and has already been borne by the public for several months should not weigh in favour
of granting an order permitting further delay in addressing the current risks. CFIA has
assessed that the Appellant’s premises continues to pose serious risks to animal and
human health, including from ostriches that may still be infected or may become re-
infected, and from the contaminated environment.*?” These risks are exacerbated by the
owner’s inability or unwillingness to comply with quarantine requirements,*?® which

weighs against issuing the equitable remedy of an injunction.

97. CFIA, as described above, has determined that the likely presence of active HPAI at
the Appellant’s premises poses a high risk of transmission to wild birds and an
unknown risk that surviving ostriches on the property could be infected or reinfected.
This in turn increases the risk that wild birds, or other animals with access to the
premises, will spread the virus to other animals and humans, creating opportunities for

reassortment and mutation.12°

98. Even if there is only a remote risk that further delaying CFIA’s response at the premises

could facilitate reassortment or mutation of the virus, including mutations more prone

126 Appellant’s Written Representations at paras 41, 45 (AR, Tab 5 at 223-225).
127 Furness Affidavit at paras 127, 142 (RR Vol 1, Tab 1 at 29 and 33).

128 Furness Affidavit at paras 122-123 (RR Vol 1, Tab 1 at 28-29).

129 Furness Affidavit at paras 143-144 (RR Vol 1, Tab 1 at 33-34).
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to infect mammals and therefore increase the likelihood of a human pandemic, the
magnitude of harm to the public if this risk materializes would vastly outweigh the

Appellant’s private economic interest in not depopulating its ostriches.

iii. Harm to the Canadian Poultry Industry

In addition to public and animal health risks, ordering a stay would risk further
economic harm to the Canadian poultry industry. In particular, granting a stay pending
the appeal would prolong economic harm to BC poultry producers. Since April 1,2025,
BC has not been considered “disease free” for the purposes of international trade solely
due to the active HPAI control zone around the Appellant’s premises.?3° This means
that poultry producers are unable to export poultry products that originated or transited
through BC to countries that require HPAI free status at the province level, which
include Mexico, South Korea, Japan, Taiwan, Turkiye, Cuba, and the Russian
Federation.23! In 2024, Canadian exports to Mexico and the Russian Federation alone

were valued at over 19 and 14.8 million dollars respectively.32

Granting a stay would also risk potentially devastating harm to the Canadian
poultry industry as a whole. Canada’s zoning arrangements with the United States and
European Union —which allow for “free status” to maintained outside of infected zones
for the purposes of international trade — are predicated on Canada’s commitment to
stamp out HPAI in control zones. Further delay in implementing CFIA’s Stamping-Out
Policy at the Appellant’s premises would risk losing the benefit of these existing

arrangements and compromising ongoing negotiations for new zoning arrangements. 33

In all the circumstances, the balance of convenience favors allowing CFIA to act to
protect the Canadian economy. Canadian poultry producers should not bear the costs

and risks of any further delay in stamping out HPAI at the Appellant’s premises that,

130 Furness Affidavit at para 29 (RR Vol 1, Tab 1 at 7-8); Sawhney Affidavit at paras 41,
50, 55 (RR Vol 2, Tab 2 at 875, 877 and 878).

131 Sawhney Affidavit at para 56 (RR Vol 2, Tab 2 at 878-879).

132 Sawhney Affidavit at para 56, Ex E (RR Vol 2, Tab 2 at 878-879 and 929).

133 Sawhney Affidavit at paras 35-37, 42-46 (RR Vol 2, Tab 2 at 874 and 875-876).
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as the Applications Judge correctly found, could “impose economic costs far exceeding

the immediate costs of containing individual outbreaks”.134

iv. Harm to the Broader Public Interest

102. It is in the public interest for CFIA to be empowered to act decisively in response
to zoonotic diseases that can cause serious harm to human and animal health and the
economy. Granting a stay in these circumstances would cause irreparable harm to the
crucial public interest in allowing CFIA to carry out its statutory mandate of
preventative disease-control. It is settled law that when a public authority is prevented
from exercising its statutory powers, the public interest — of which that authority is

guardian — suffers irreparable harm.

103. The HAA’s purposes are to protect the health of people and animals, and thereby to
safeguard international trade, not to protect the economic interests of individuals.** The
Federal Court correctly observed that Parliament has conferred broad discretion under
s. 48 of the HAA to “act decisively making swift decisions with far-reaching

consequences, often under conditions of scientific uncertainty”.*%

104. This motion, as framed by the Appellant, raises the prospect that CFIA could
regularly be prevented from implementing its Stamping Out Policy until the serious
risks it is intended to mitigate have already been borne by the public. An applicant
could always argue, as the Appellant does here, that harm to the public from delaying
the implementation of CFIA’s disease response policy at only their premises would

have relatively little impact in the context of a larger outbreak or that the most grave

134 Reasons at para 100.

135 RIR MacDonald at 345; North of Smokey Fishermen's Assn v Canada (AG), 2003 FCT
33 at paras 25, 26; Fish, Food and Allied Workers (Unifor) v Canada (AG), 2024 FC 1644
at paras 169, 176, 185.

136 Reasons at para 80; River Valley Poultry Farm Ltd v Canada (AG), 2009 ONCA 326 at
para 68; Kohl at para 18; Jerram v Canada (Minister of Agriculture), 1994 CarswellNat
845 (FC) at paras 30-31.

137 Reasons at paras 12, 201.
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public health risks, such as mutation of the virus to facilitate spread between humans,

may not materialize whereas their economic harm is more certain.

105. This Court should reject this framing of the balance of convenience in the context
of an expert agency’s response to a deadly virus with “potential to serious harm
Canada’s animal health, human health and international trade interests”, including
because it frustrates the “proactive, preventive philosophy underpinning” the HAA and
broader public interest in preventative disease-control.138 The Federal Court has
affirmed the lawfulness of CFIA’s policies and decisions and this Court should not

stand in the way of CFIA carrying out its mandate without further delay.

E. This Court should not consider the new relief sought

106. The Appellant improperly seeks orders permitting it to conduct diagnostic testing
on its flock and suspending the operation of any CFIA directive or policy that currently
prohibits testing.2*® This relief was not sought in the applications below, is not raised

in the Notice of Appeal, and should not be considered by this Court.

107. The Federal Court and this Court have repeatedly held that new relief that has not
been invoked in a notice of application will not be considered on judicial review.24 |f
the Court were to grant the Appellant’s request for new relief it would bypass the
judicial review process and effectively grant an application that has not been filed, in

the context of an interlocutory motion.

108. Further, the Appellant’s request asks the Court to ignore the existing national and
international regulatory framework governing the laboratory testing of zoonotic
pathogens, to disregard the evidence concerning the impracticability of the request, and

to make its own decision about the conditions under which such testing should be

138 Reasons at para 97.

139 Notice of Motion of the Appellant at paras 2-3 (AR, Tab 1 at 4-5).

140 Boubala v Khwaja, 2023 FC 658 at para 27; Apotex Inc v Canada (Health), 2019 FCA
97 at paras 8-9.
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permitted.242 Even if such a request were procedurally permissible, the requested order

falls well beyond the scope of this Court’s institutional competence.

PART IV - ORDER SOUGHT

109. For all of the reasons outlined above, the Respondent requests that the motion be

dismissed with costs.

110. In the alternative, if the Court grants any of the relief sought in this motion, the
Respondent seeks an order that the underlying appeal be heard on an expedited basis. The
Respondent further requests that the proceeding be referred to the Chief Justice for the
assignment of a case management judge and that a case management conference be

scheduled on an urgent basis to set an expedited timeline for the appeal.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

Dated at the City of Vancouver, in the Province of BC, this June 9, 2025.
/\

Aot
ATTORNEY GENERAL OF CANADA
900 - 840 Howe Street
Vancouver, BC V6Z 259
Per: Aileen Jones and Paul Saunders
E-mail: aileen.jones@justice.gc.ca
paul.saunders@justice.gc.ca
Counsel for Respondent

TO: The Registrar
Federal Court of Canada

AND TO: Umar A. Sheikh
Sheikh Law
PO Box 24062 Broadmead RPO
Victoria, BC V8X 0B2
Tel:  (250) 413-7497
Email: usheikh@sheiklaw.ca

Counsel for the Appellant

141 Furness Affidavit at paras 152-155, 170-171 (RR Vol 1, Tab 1 at 36-37 and 40-41);
French Report #2 at paras 64-66 (RR Vol 2, Tab 3 at 961-962).
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