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BETWEEN:

UNIVERSAL OSTRICH FARMS INC.

Appellant

and

CANADIAN FOOD INSPECTION AGENCY

Respondent

NOTICE OF MOTION
(Motion for Stay Pending Appeal)

TAKE NOTICE THAT Universal Ostrich Farms Inc. will make a motion to

the Federal Court of Appeal under rule 369.2 of the Federal Courts Rules.

THE MOTION IS FOR:

l. An order staying the execution and enforcement of the Notice to Dispose issued
by the Canadian Food Inspection Agency (“CFIA”) on December 31, 2024 (the
“Destruction Decision”) and/or otherwise prohibiting and restraining the CFIA from
culling the ostriches owned by Universal Ostrich Farms Inc. (the “Appellant’) until
such time as this Honourable Court renders a final determination in the within appeal;
2. An Order permitting the Appellant to conduct diagnostic testing on its ostrich
flock — specifically, testing for HSN1 avian influenza infection and antibodies — while

the birds remain under quarantine. This testing may be conducted by qualified



veterinary or scientific professionals at the Appellant’s expense, and in accordance
with any reasonable biosecurity protocols or supervision that the Respondent may
require;

3. An Order suspending the operation of any CFIA directive or policy that
currently prohibits independent or non-CFIA diagnostic testing of the quarantined
ostriches. In particular, the CFIA shall not impede or penalize the Appellant for
obtaining and analyzing blood samples, swabs, or other diagnostic specimens from the
ostriches for the purpose of determining the birds’ infection status, immunity, or other
health parameters, provided such testing is done under the quarantine conditions and

biosecurity measures in place;

4, Costs of this motion; and
5. Such further and other relief as counsel may advise and this Honourable Court
may permit.

THE GROUNDS FOR THE MOTION ARE:

6. The Appellant operates a farm in rural British Columbia upon which they own
a unique breeding stock of ostriches that are used for scientific research purposes.
These ostriches currently appear to be healthy. However, pursuant to an order issued
by the CFIA nearly five months ago, the Appellant’s entire flock of approximately 400
ostriches could be slaughtered at any moment.

7. When the CFIA issued its initial decision to cull the Appellant’s ostriches on
December 31, 2024, a small portion of the Appellant’s flock had been diagnosed as
having a strain of avian influenza. Despite the Appellant’s requests, the CFIA has

refused to allow any subsequent confirmatory testing.



8. On January 30 and 31, 2025, the Appellant applied for judicial review with the
Federal Court and for an injunction to prevent the CFIA from slaughtering its ostriches.
The Appellant’s injunction application was granted, pending determination of the
application for judicial review, by Justice Battista on January 31, 2025. However, the
Appellant’s application for judicial review was denied by Justice Zinn on May 13,
2025.

9. The Appellant has filed an appeal of Justice Zinn’s decision and requests that
the CFIA be prevented from destroying their ostriches pending determination of this
appeal.

10. The Appellant relies on the same grounds that were accepted by the Federal
Court in its previous injunction application.

11. Specifically, the Appellant submits that it has filed a timely appeal that readily
meets the (low) threshold of establishing a serious question to be tried. The Appellant
has raised valid legal issues, including whether the lower court properly conducted the
reasonableness analysis and whether it misapprehended and ignored important
arguments raised by the Appellant at the hearing below.

12. The Appellant will further suffer irreparable harm if a stay is not granted. The
Appellant’s 25-year old business will have to close, which would be ruinous for the
Appellant’s financial circumstances. Further, it would undermine the Appellant’s
decades-long efforts in cultivating a flock of genetically-unique ostriches and the
consequent advances in scientific research possible from studying this flock. Even
were the flock not genetically unique, it would be nearly impossible to replace given

that it is the largest flock in Canada, being comprised of approximately 400 ostriches.



13.  Finally, the balance of convenience favours a stay. If the stay is not granted,
among other consequences, this appeal would be rendered moot and the Appellant
would suffer the aforementioned irreparable and serious harm. Conversely, the CFIA
has a range of options, such as interim biosecurity measures, that could mitigate any
potential risk to public safety while preserving the Appellant’s rights.

14. The Appellant submits that maintaining the ostriches alive under strict
quarantine, with thorough testing and monitoring, will protect public health while the
appeal proceeds, thereby aligning with the public interest in disease containment.
Under a court-supervised stay, the ostriches will remain isolated and no risk will be
posed to other farms or wildlife (the farm is already under quarantine lockdown). In
fact, allowing the birds to live and be tested could yield valuable scientific data about
HPAI immunity and transmission in a species that has shown unusual resilience. This
data can directly serve the broader public interest by enhancing understanding of HPALI,
potentially leading to better control strategies or medical treatments. By contrast, if the
stay is refused and the birds are immediately destroyed, the public loses this unique
research opportunity forever, and Canada forfeits a possible chance at a scientific
breakthrough in HPAI management.

15.  Importantly, the CFIA’s core objectives — preventing spread of the virus and
protecting public health — will still be met under the stay. The Appellant is prepared to
continue stringent biosecurity: the farm has already implemented measures like
perimeter fencing, wildlife exclusion, disinfection protocols, and water control to
prevent any virus escape (and will enhance them as needed). The birds have recovered
from illness and are not showing symptoms; ongoing testing will promptly detect if

any active infection re-emerges, in which case immediate steps (short of cull) can be
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taken to address it. In essence, the stay with conditions is a less drastic measure that
guards both the Appellant’s interests and the public interest. Granting this interim relief
imposes minimal additional risk to the public, given quarantine controls, but avoids the
massive irreparable harm to the Appellant (and loss to science) that an immediate cull
would cause.

16. The Appellant further relies on the:

a. Federal Courts Act, R.S.C. 1985, c. F-7, 5. 50(1)

b. Federal Courts Rules, Rules 373 and 398; and

c. The inherent jurisdiction of this Honourable Court.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the

hearing of the motion:

17. The affidavit of David Bilinski affirmed on June 2, 2025;

18. The affidavit of Karen Espersen affirmed on June 2, 2025;

19. The Notice of Appeal filed on May 26, 2025;

20. The order and reasons for judgment of Justice Battista dated January 31, 2025
prohibiting the execution and enforcement of the Destruction Decision; and

21. Such further and other material as counsel may advise and this Honourable

Court may permit.

June 2, 2025
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