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OVERVIEW!

1. At issue in this motion are the lives of around 400 ostriches living in rural British
Columbia and the livelihood of their owner, Universal Ostrich Farms Inc. (“UOF”).
While some of UOF’s ostriches—all since deceased—tested positive for avian flu in
December, UOF’s remaining ostriches have not exhibited any flu symptoms and have
otherwise appeared completely healthy. None of UOF’s living ostriches have been tested
for avian flu. It is unknown whether they are shedding the virus or even had contracted
any illness in the first place.

2. Regardless, the Canadian Food Inspection Agency (“CFIA”) insists that UOF’s
herd of ostriches could mutate and transmit the avian flu and that, for the past five months,
they have posed a serious threat to public safety. Consequently, it seeks to enforce its
decisions ordering the slaughter of UOF’s entire herd of ostriches (the “Culling
Decisions™).

3. On January 31, 2024, Justice Battista of the Federal Court found, per the seminal
test described by the Supreme Court of Canada in RJR-MacDonald v Canada, 1994

CarswellQue 120 (SCC), 1994 CanLII 117 [RJR], an injunction was readily warranted.

The facts before this Court remain unchanged. If the CFIA were allowed to destroy its
ostriches, UOF would suffer the permanent loss of decades of effort in genetically
breeding a harmonious herd of ostriches particularly suited for scientific research. Any
culling would inflame the already rising tensions on UOF’s property: currently, hundreds
of protestors are present on the farm in recognition of, among others, the inherent and

scientific value of these animals. Conversely, any speculative concerns the CFIA may

I Except where otherwise indicated, any emphasis in quotes is found in the original and internal
citations have been omitted.
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have regarding public safety can be addressed through the many alternatives to
destruction available to it under its enabling statute, including testing, treatment, and the
continued quarantining of UOF’s birds.

4. UOF therefore respectfully requests that this Court grant a stay enjoining the
CFIA from killing any of its ostriches and permit testing, pending a decision in the

underlying appeal. Put simply, the dead cannot be brought back to life.

PART I - STATEMENT OF FACTS
i) UOF’s ostriches and operations

5. UOF owns a unique stock of ostrich on a farm in a remote community
(approximately a two-hour drive from Vernon) in British Columbia.? The principals of
UOF are Karen Espersen and David Bilinski, both of whom have extensive experience in
selecting, breeding, and raising ostriches.?

6. UOF was founded in 1999 and started its operations with a particular species of
ostrich that had been specifically selected for its genetic profile.* Since its founding,
UOF has focused on breeding its ostriches to create particularly large and healthy birds.>
7. Ostriches can live up to 75 years; consequently, some of its original ostriches are
still living on UOF’s farm.® UOF has spent decades developing a harmonious herd of
ostriches, which is now the largest of any ostrich operation in Canada.” UOF’s ostriches

are not only familiar with each other but are familiar and cooperative with Ms. Espersen

2 Affidavit #1 of D. Bilinski (“Bilinski”), affirmed on June 2, 2025 at paras 8;

3 Affidavit #1 of K. Espersen (“Espersen”), affirmed on June 2, 2025 at paras 3-7;
Bilinski at para 2-10;

4 Bilinski at para 11; Espersen at para 7

> Bilinski at para 10;

® Id at para 11

7 Id at para 11
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and Mr. Bilinski.®
8. In 2020, UOF began exclusively focusing its operations on scientific research.’
Ostrich egg yolks contain an extremely high concentration of antibodies which can be
used to develop diagnostic kits or therapeutic treatments. Given the large size of UOF’s
ostriches—and thus ostrich eggs and egg yolks—they are particularly well suited for
these scientific studies.'® UOF currently is under contract to provide its ostrich eggs to a
research organization.'!
9. It would be impossible to replace UOF’s herd and would take decades to replicate
its operations. At a minimum, there are no other ostrich farms in Canada from which
UOF could purchase the amount of ostriches to replace its herd. More importantly,
UOF’s entire business is centred on its particular, selectively bred, type of ostrich.
Without its herd, UOF would not be able to fulfill its obligations under the scientific
research agreements to which it is a party. Notably, without UOF’s herd, this scientific
research would understandably be hampered.

ii) The Culling Decisions
10. On December 30, 2024, the CFIA received reports of ostrich deaths on UOF’s

property and declared UOF’s farm an “Infected Place” pursuant to the Health of Animals

Act, SC 1990, ¢ 21 (the “HAA”). The CFIA further required that UOF’s flock be
quarantined and imposed various other measures including restrictions on UOF’s ability

to test and treat its ostriches.!?

8 Id at para 12

% Id at para 19

10 1d at para 16

1 Id at para 23-31
12 Id at para 48-65
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11. On December 31, the CFIA reported that two of UOF’s dead ostriches had tested
positive for avian flu. That same day, it issued a decision to slaughter UOF’s entire
ostrich herd before February 1, 2025 (the “Destruction Decision”).!> UOF rushed to
request an exemption from the Destruction Decision, but the CFIA denied this request on
January 10, 2025 (the “Exemption Denial”). 4

12. Under the HAA4’s regulations, UOF could be compensated $3,000 per ostrich that
is killed by the CFIA.'®> However, this is significantly lower than the average market price
of an ostrich, valued at approximately $7,500 per bird.'®

13. Since December 2024, UOF has repeatedly requested to conduct additional testing
itself or to arrange for additional testing on its ostriches to confirm whether they were
positive for avian flu or were shedding the virus. These requests, along with any other
requests to examine the health of its flock, have been denied by the CFIA."

14. The CFIA maintains that UOF’s ostriches pose a serious risk to public safety,
stating that it is possible that the herd is mutating and transmitting the avian flu virus.'8
However, none of UOF’s ostriches have exhibited flu-like symptoms since mid-
January." Indeed, none of UOF’s currently living ostriches have been tested for avian

flu 20

iii) The proceedings to date

13 Id at para 54
14 Id at para 59

1S HAA at s 51(1); Compensation for Destroyed Animals and Things Regulations, SOR/2000-233,

ats 2(a)
16 Bilinski at para 78

17 Id at para 65
18 Id at para 67
19 Id at para 69
20 Id at para 65
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15.  In January 2025, UOF filed for judicial review requesting that the Destruction
Decision be quashed. As counsel did not address all aspects of the Culling Decisions in
that petition, UOF filed another petition for judicial review in February 2025. On January
31, 2025, UOF filed an interlocutory motion requesting that the Destruction Decision be
stayed pending the outcome of the judicial review. These were also followed by two
other motions, filed on February 10 and 11, 2025, requesting more broadly that CFIA be
enjoined from culling UOF’s ostriches.

16. On January 31, 2025, Battista J. granted UOF’s motion to stay the Destruction
Decision pending the decision in the underlying judicial review, writing:

a. UOF raised “at least two serious questions,” namely, whether the
Destruction Decision was reasonable in light of the discretion available to
the CFIA under the H4A4 and whether it was an incursion upon provincial
responsibility;

b. UOF would suffer irreparable harm “in the form of the closure of its 25-
year old business and the loss of [its] decades-long efforts in cultivating a
unique herd of ostriches;” and

c. If the stay were refused, UOF would suffer this irreparable harm and the
judicial review would become moot, whereas the CFIA “has a range of
options under the HAA to address its concerns regarding public safety.”?!

17. However, on May 13, 2025, Justice Zinn dismissed UOF’s petition for judicial

review. In brief and among other conclusions, Zinn J. found that: the CFIA has an

21 Order of Justice Battista dated January 31, 2025; Appellant’s Motion Record, Tab 3 [Battista
Order]
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exceptionally broad mandate under the HAA to prevent and control animal diseases; the
regulatory scheme created by the CFIA withstands judicial scrutiny; the facts of the case
were so scientific and technical that the court should defer to the CFIA’s expertise; and
that, given this context, the Culling Decisions were reasonable.?* Throughout his reasons
for judgment, Zinn J. noted that UOF’s counsel failed to observe case management
procedures, misunderstood the law, improperly raised new arguments in oral
submissions, and failed to develop upon arguments raised in its initial notice of
application.?

18. On May 23, 2025, having retained new counsel, UOF filed an appeal of the
4

Federal Court’s decision.?

iv) Current circumstances at UOF’s property

19. Since December 2024, UOF’s ostriches have been subject to strict quarantine
protocols in line with the CFIA’s guidance.? There have been no reports or evidence of
UOF’s ostriches transmitting disease, to other birds or otherwise.?¢

20. Since the Federal Court’s decision on May 13, 2025, the Culling Decisions have
been subject to increasing criticism and public outcry. International news outlets are
reporting on these proceedings.?’ Critiques of the CFIA’s actions have come from
organizations like Animal Justice and from individuals including the U.S. Secretary of

Health and Human Services and the girl with the only confirmed human case of avian flu

22 See Universal Ostrich Farms Inc v Canada (Food Inspection Agency), 2025 FC 878
3 See, eg, id at paras 140-42, 149, 152, 170-74, 267-69

24 Bilinski at para 72

25 Id at para 54

26 Id at para 68

27 Id at paras 87
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in Canada.?®

21. Tensions are running high at UOF’s farm. Hundreds of protesters have attended
UOF’s farm, many of which are camped outside the property. RCMP officers are
continuously present at the farm to maintain the peace. 2 Most recently, in the early hours
of May 23, 2025, one of UOF’s ostriches was covertly and illegally shot and killed. This
shooting is currently the subject of an RCMP investigation.>°

22.  Despite reiterating that UOF’s ostriches pose a serious and imminent threat to

public safety, the CFIA has not taken any steps to enforce the Destruction Decision since

the Federal Court’s decision was issued on May 13, 2025.%!

PART II -POINTS IN ISSUE

23. There is one issue on this motion: is a stay pending appeal warranted, specifically:
a. Is there at least one serious issue to be tried?
b. Would UOF suffer irreparable harm were the stay not granted?

c. Does the balance of convenience favour a stay?3?

PART III -SUBMISSIONS
A. THE LAW ON A MOTION FOR A STAY PENDING APPEAL

24. UOF requests a stay of the Culling Decisions and/or that the CFIA be prohibited

and restrained from culling its ostriches until a final determination of UOF’s appeal.

Pursuant to section 50(1)(b) of the Federal Courts Act and Rule 398(1)(b) of the Federal

28 Id at paras 87-88

29 Bilinski at paras 86
30 Id at para 70

31 Id at para 66

32 RJR at paras 82-85

217



Courts Rules, this Court has the authority to grant a stay if “it is in the interests of

justice.”??

25. To determine whether a stay is warranted, the courts generally employ the three-
stage test described in RJR. This test is satisfied if the moving party can establish: (1)
there is a serious issue to be tried; (2) it will suffer irreparable harm if the injunction is
not granted; and (3) the balance of convenience favours granting the stay. 34

26. The three prongs of this test must be considered collectively. As recently
described by the Federal Court in Johnny v Dease River First Nation, 2024 FC 1379:

[17] [The three prongs per RJR] are conjunctive and failure to
demonstrate any of the three elements of the test is fatal to the
motion. However, the three prongs of the test are not watertight
compartments. The three prongs are flexible and interrelated, should
be considered together and inform the holistic approach of the
Court’s discretion in a particular case. Indeed, the prima
facie strength of the case on the merits may affect the Court’s
consideration of irreparable harm and the balance of convenience at
the other stages.

[18] The decision to grant an interlocutory injunction is
discretionary. In the end, “[t]he fundamental question is whether the
granting of [injunctive relief] is just and equitable in all of the
circumstances of the case. This will necessarily be context-
specific” (Google Inc v Equustek Solutions Inc,2017 SCC 34 at
para 25 [Google]). In sum, Google instructs that, in exercising their
discretion, “courts need to be mindful of overall considerations of
justice and equity, and that the RJR-MacDonald test cannot be
simply boiled down to a box-ticking exercise of the three
components of the test.”

i) This appeal is neither frivolous nor vexatious.

27. As described, the motions judge must first consider whether, “on the basis of

common sense and an extremely limited review of the case on the merits,” the moving

3 Federal Courts Act, RSC 1985, ¢ F-7 at s 50(1)(b); Federal Courts Rules, SOR/98-106 at Rule

398(1)(b
3% RJR at paras 82-85
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party has established at least one ‘“serious question to be tried” in the underlying
proceedings.®

28.  First, this is not a case where the more exacting “strong prima facie case” standard
applies. UOF’s request is not for a mandatory interlocutory injunction—which “directs
the defendant to undertake a positive course of action” — but is rather a request that the
CFIA do nothing at all.>®

29. Therefore, UOF will meet this prong of the test if it can show that at least one of

its underlying claims is not “frivolous or vexatious.”*’

This is an exceedingly low
threshold; a stay will not be denied on this basis unless the moving party’s case is
“laughably weak or hopeless.”*® As described in RJR, “a judge on a motion for relief
must, as a general rule, consider the second and third stages of the [RJR] test.>

30.  Here, this initial prong of the test is easily satisfied. In its notice of appeal, UOF
has alleged, among others, that the lower court erred in its analysis of the CFIA’s
“Stamping-Out Policy,” mandate, and Culling Decisions by, among others, taking an
unduly narrow approach to the reasonableness review, improperly deferring to the
CFIA’s expertise, misapplying several legal tests, misapprehending several of UOF’s
arguments (including, notably, the extent of the decisions being challenged), and whether

it was effectively assisted by its counsel before the Federal Court. Notably, the

reasonableness of the CFIA’s Destruction Decision was considered a “serious question

35 RJR at para 83

3% R v Canadian Broadcasting Corp, 2018 SCC 5 at paras 13-16; see also Johnny v. Dease River
First Nation, 2024 ¥C 1379 [Johnny] at para 24

37 RJR at para 83

38 Teva Canada Innovation v Pharmascience Inc., 2021 FC 367 at para 16

3% RJR at para 83
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to be tried” by Battista J. in granting a stay before the Federal Court pending judicial

review.*

None of these submissions are “destined to fail” such that a stay should be
denied at this stage of the analysis.*!

ii) UOF will suffer irreparable harm if its ostriches are slaughtered.

31.  In considering the second branch of the test, the court is concerned with “the
nature of the harm suffered rather than its magnitude.”* Harm that is “irreparable” is
harm that it “cannot be quantified in monetary terms or which cannot be cured.”*’

32. In RJR, the Supreme Court of Canada gave specific examples of the types of harm
that could be considered irreparable. These include “instances where one party will be
put out of business by the court’s decision” or would “suffer permanent market loss,”
“irrevocable damage to its business,” or a “permanent loss of natural resources.”** This
is exactly the situation UOF will face should this motion be dismissed. As noted by
Battista J. in granting the stay pending the judicial review, UOF would suffer irreparable
harm “if the injunction is not granted, in the form of the closure of its 25-year old business
and the loss of the Applicant’s decades-long efforts in cultivating a unique herd of

ostriches.”®

This rationale is just as compelling now as it was before the lower court.
33.  As stated, UOF currently owns approximately 400 ostriches, one of the largest

ostrich herd in Canada.*® This herd is the result of decades of work to breed a stock of

genetically large and healthy ostriches, familiar with each other and with UOF’s staff.*’

40 Battista Order at p 2

4 Janssen Inc v Abbvie Corporation, 2014 FCA 112 at para 23
42 RJR at para 64

43 Id

44 Id

45 Battista Order at p 2

46 Bilinski at para 75

47 Id at para 12
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11

Some of the ostriches in the herd have been with UOF since its founding. Courts have
recognized that the loss of individual animals, particularly animals that have been in the
long-term care of the moving party, cannot be adequately remedied through damages.*
34. Setting aside any unique characteristics of its herd, UOF would be unable to pay
to replace its ostrich population. The compensation prescribed under the H4A4 regulations
for any culled ostriches is grossly inadequate, by approximately $4,500.4

35.  Moreover, a central component of the Appellant’s business (and future business
plan) is the scientific project to produce ostrich antibodies for use against avian influenza.
This is evidenced by the Struthio BioScience business plan and the exclusive egg supply
agreement.”® In essence, these documents show that the Appellant has partnered with or
secured a buyer/investor (Struthio BioScience) for ostrich eggs or antibodies, leveraging
the fact that its flock has been exposed to HSN1 and developed an immune response. The
plan involves harvesting antibodies from either the ostriches’ blood or eggs (since birds
concentrate antibodies in egg yolks) to create a biomedical product for treating or
diagnosing avian influenza.>! This is a cutting-edge venture. If the ostriches are killed
now, the venture is dead in the water. No amount of damages paid years later by the
government could bring back the opportunity. Scientific progress lost is not compensable.
The unique timing (post-HPAI exposure) and biological assets (immune ostriches) cannot

be replicated by simply buying new birds; antibodies and immune memory are developed

8 See La Plante v Saskatchewan Society for the Prevention of Cruelty to Animals, 2011 SKCA
43 at para 20; Windrift Adventures Inc v Chief Animal Welfare Inspector, 2022 ONSC 5282 at
para 21; Windrift Adventures Inc et al v Chief Animal Welfare Inspector, 2023 ONSC 3164 at
para 12

4 Bilinski at para 79

% Id at para 23-29

51 Id at para 23
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through surviving the infection.>® Thus, the harm includes the loss of an irreplaceable
scientific dataset and resource.
36.  As stated by this Court in David Hunt Farms Ltd v Canada (Minister of

Agriculture), 1994 CarswellNat 272 (FCA) at para 13, 1994 CanLIl 3464, it is “self-

evident” that this inadequate compensation meets the second prong of the RJR test:
“Where, as in the present case, the amount of the recoverable loss is restricted by statute,
and that amount is significantly less than the actual loss to be incurred if the injunction
does not issue, irreparable harm is established.”

37.  In short, if this stay is denied, UOF would be unable to purchase sufficient
ostriches to replace its herd—particularly given the inadequate compensation offered by
the CFIA—Ilet alone replace the ostriches they have genetically selected and familiarized
themselves with over the past three decades. UOF would be put out of business. Per
RJR, this is a clear example of irreparable harm.

iii) UOF will suffer the greater harm if a stay is denied.

38. Finally, the third prong of the test is concerned with “which of the two parties will
suffer the greater harm from the granting or refusal of an interlocutory injunction, pending
a decision on the merits.”> This clearly favours granting UOF’s request for a stay.

39.  There is no one set of factors to consider assessing this third branch of the test;
they are numerous and vary with each case.”* However, the court should “apply, when
possible, proportionality as a remedial principle and allow the least drastic remedy

possible that both protect the applicant against irreparable harm, while at the same time

52 Id at para 34
53 RJR at para 67
>4 See RJR at para 68
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”35  Here, if its ostriches are

preserving the public interest as much as possible.
slaughtered, UOF will suffer permanent harm with serious repercussions not only for their
operations and livelihood, but also for the public interest in scientific research and in the
protection of animals—the latter of which is one of the goals of the H4A4. This vastly
outweighs the now-speculative harm to public safety cited by the CFIA.

40. Throughout these proceedings, the CFIA has pointed to the risks that avian flu
could have on animal and human health, Canada’s international trading relationships, and
Canada’s poultry industry. UOF concedes that these are important interests. However,
these arguments were unpersuasive before the Federal Court and should again be rejected
by this Court on appeal.

41.  First, the CFIA’s concerns regarding public safety are belied both by the CFIA’s
delay in implementing the Culling Decisions and in their continued refusal to test UOF’s
ostriches. It has been over two weeks since the Federal Court upheld the Culling
Decisions and yet the CFIA has taken no actions to enforce same. Understandably, UOF
is grateful for this delay; nevertheless, it undermines the CFIA’s submissions on the
seriousness and urgency of any risk. In fact, given the CFIA’s repeated refusal to test
UOF’s ostriches since December, it is unclear whether UOF’s ostriches indeed have avian
flu or pose any of the above risks to public safety.

42. Next, “the government does not have a monopoly on the public interest... the

public interest may not always gravitate in favour of [government action].”>® In this case,

the mass slaughter of UOF’s ostriches would be detrimental to the scientific community.

55 Johnny at para 23
56 RJR at para 70
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UOEF’s operations are entirely focused on scientific research, specifically, studying
ostrich eggs for antibodies to serious diseases such as COVID-19. In this way, preserving
UOF’s ostrich herd would also further the public interest in animal and human health.
Moreover, a stay, with conditions as proposed, pending appeal would recognize the
important public interests in protecting these animals’ lives and against government
overreach, interests raised by the hundreds of protestors that have attended UOF’s farm
in the past few weeks.

43.  Furthermore, granting the stay and allowing testing serves a positive public
interest: it enables data collection on this novel virus strain and how it affected the
ostriches. The knowledge gained could benefit public health (for example, if antibodies
from ostriches could be used as a therapy, that’s a direct public health benefit). It could
also inform whether ostriches — a species not commonly farmed for poultry meat widely
— might need different handling in HPAI outbreaks than chickens or turkeys. All of this
aligns with the public interest in effective science-based disease management.

44. While the present situation is less than desirable, the one that would result if the
cull were to proceed would be immeasurably worse. This is again reflected in Battista
J.’s stay order, where he wrote that “refusing the injunction would expose the Applicant
to irreparable harm and render the main application for judicial review moot, and that the
Respondent has a range of options under the HAA to address its concerns regarding public
safety.””’

45. Even if the balance of convenience did not favour UOF—which is strictly

denied—the courts have found that, everything else being equal, the courts should favour

57 Battista Order at p 2
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the status quo.”® UOF’s ostriches have been in quarantine since December 2024, with no
demonstrable harm to public safety. Not only would maintaining the status quo preserve
and recognize the importance of UOF’s business operations, but it could serve to de-

escalate the tensions on the ground arising from the protests of the CFIA’s actions.

PART IV- ORDERS SOUGHT

46.  Based on the foregoing, UOF requests:

a. An order staying the execution and enforcement of the Culling Order
and/or otherwise prohibiting and restraining the CFIA from culling the
ostriches owned by UOF until such time as this Honourable Court renders
a final determination in the within appeal;

b. An Order permitting the Appellant to conduct diagnostic testing on its ostrich flock
— specifically, testing for HSN1 avian influenza infection and antibodies — while
the birds remain under quarantine. This testing may be conducted by qualified
veterinary or scientific professionals at the Appellant’s expense, and in accordance
with any reasonable biosecurity protocols or supervision that the Respondent may
require;

c. An Order suspending the operation of any CFIA directive or policy that currently
prohibits independent or non-CFIA diagnostic testing of the quarantined ostriches.
In particular, the CFIA shall not impede or penalize the Appellant for obtaining and
analyzing blood samples, swabs, or other diagnostic specimens from the ostriches

for the purpose of determining the birds’ infection status, immunity, or other health

38 See, eg, RJR at para 80; China Mobile Communications Group Co, Ltd v Canada (Attorney
General), 2021 FC 1277 at para 52
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parameters, provided such testing is done under the quarantine conditions and
biosecurity measures in place;
d. Costs of this motion; and

e. Such further and other relief as counsel may advise and this Honourable

Court may permit.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

“qS

Umar A. Sheikh

PO Box 24062 Broadmead RPO
Victoria, BC V8X 0B2

Tel: 250-413-7497

Email: usheikh@sheikhlaw.ca
Counsel for the Appellant

Date: June 2, 2025
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