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FEDERAL COURT 

B E T W E E N: 

EMMA BRIANT 

APPLICANT 

- and - 

ATTORNEY GENERAL OF CANADA 

RESPONDENT 

 

 

WRITTEN REPRESENTATIONS 

(motion to strike) 

 

 

1. Dr. Briant concedes the mootness of her application for judicial review 

(“Application”) and does not oppose its dismissal, but seeks the directions of the 

court as to costs. Dr. Briant specifically seeks to elaborate on the cost principles 

outlined below as they apply to her Application and on settlement negotiations.  

2. Dr. Briant has no pecuniary interest in the outcome of this Application, but brought 

it to enforce her right of individual access further to section 12 of the Privacy Act.1 

3. In this case, Dr. Briant’s Application was brought long after the time for response by 

the Department of Defence (“DND”) to her information request was due, and in 

circumstances in which DND had provided no other date by which she could expect 

production.2 Accordingly, but for the bringing of the judicial review application, Dr. 

Briant could have no expectation of receiving the requested records. Indeed, Dr. 

Briant’s ability to enforce her quasi-constitutional right to access3 would have been 

 
1  R.S.C. 1985, c. P-21 
2  See Email from Joshua Butt, Tasking Officer—Privacy, Directorate Access to 

Information and Privacy (DAIP), Department of National Defence, dated August 7, 

2024, Affidavit of Emma Briant, affirmed Sept 17, 2024, Exhibit B, p 22. 
3 As it has been characterized, for example, in Lavigne v. Canada (Office of the 

Commissioner of Official Languages), 2002 SCC 53 at paras 24-25 
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in jeopardy had she not filed this Application within the timelines prescribed by s 41 

of the Privacy Act following a finding of deemed refusal by the Office of the Privacy 

Commissioner of Canada.4 The bringing of the Application is clearly what triggered 

a response from DND, which was received just prior to the deadline under the court 

rules for responding to the Application. 

4. The Application was therefore an additional and unwarranted cost to obtaining 

compliance with the statutory regime of the Privacy Act.  

5. Where an applicant concedes mootness in a circumstance similar to the instant case, 

the Federal Court of Appeal has held that it is appropriate to award costs to the 

applicant (Dagg v Canada (Industry), 2010 FCA 316 [“Dagg”], paras 10-14).   

6. In the context of deemed refusals, this Court has held that interpretation of the Access 

to Information Act's provisions are instructive when considering their counterparts 

under the Privacy Act (Cumming v Canada (Royal Mounted Police), 2020 FC 271, 

para 29-30). There is therefore no principled reason the court’s analysis in Dagg, 

which was made in relation to a request under the Access to Information Act, should 

not apply to a request and non-response under the Privacy Act. 

7. In Dr. Briant’s case, the claim for costs is more compelling than in Dagg because 

Dr. Briant’s application was brought after the expiry of timelines for disclosure, 

whereas the application in Dagg was brought prior.     

8. In this case, as was ordered in Dagg, such costs should be party-and-party costs to 

be assessed in accordance with column III of the table to Tariff B of the Federal 

Courts Rules (Dagg v Canada (Industry), 2010 FCA 316, paras 17-19). Moreover 

this is not a case such as that examined in Satham v Canadian Broadcasting 

Corporation, 2010 FCA 315, where the Applicant is challenging the mootness of its 

Application following receipt of its records or the substance of that disclosure.  

 
4  See Office of the Privacy Commissioner of Canada, Report of Findings, OPC File No 

PA-067793, Exhibit E, Affidavit of Emma Briant, affirmed November 17, 2024, p 42.  
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9. Accordingly, Dr. Briant seeks direction from the Court as to a schedule for 

submissions on costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 2nd day of December, 2024. 
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tamir@digitalprivacy.ca  

 

Counsel for the Applicant 

 

 

72



4 

PART V: AUTHORITIES 

Statutory Provisions 

1. Federal Court Rules, SOR/98-106, Rules  

2. Privacy Act, R.S.C. 1985, c. P-21 

Case Law 

3. Cumming v Canada (Royal Mounted Police), 2020 FC 271 

4. Dagg v Canada (Industry), 2010 FCA 316 

5. 
Lavigne v. Canada (Office of the Commissioner of Official Languages), 2002 

SCC 53 

6. Satham v Canadian Broadcasting Corporation, 2010 FCA 315 

 

73

https://www.canlii.org/en/ca/fct/doc/2020/2020fc271/2020fc271.html
https://www.canlii.org/en/ca/fca/doc/2010/2010fca316/2010fca316.html
https://www.canlii.org/en/ca/scc/doc/2002/2002scc53/2002scc53.html
https://www.canlii.org/en/ca/scc/doc/2002/2002scc53/2002scc53.html
https://www.canlii.org/en/ca/fca/doc/2010/2010fca315/2010fca315.html

	Cover Page
	Table of Contents
	Affidavit of Dr. Briant
	Exhibit A
	Exhibit B
	Exhibit C
	Exhibit D
	Exhibit E
	Exhibit F
	Exhibit G
	Written Representations
	List of Authorities



