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NO. 051952
KAMLOOPS REGISTRY

IN THE SUPREME COURT OF BRITISH COLUMBIA
BETWEEN:

CHIEF RON IGNACE and CHIEF SHANE GOTTFRIEDSON, on
their own behalf and on behalf of all other members of the
Stk'emlupsemc te Secwepemc of the SECWEPEMC NATION

PLAINTIFFS
AND:

HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF
BRITISH COLUMBIA, KGHM AJAX MINING INC., and THE
ATTORNEY GENERAL OF CANADA

DEFENDANTS
AMENDED NOTICE OF APPLICATION

Name(s) of CHIEF RON IGNACE and CHIEF SHANE GOTTFRIEDSON, on their own
applicant(s): behalf and on behalf of all other members of the Stk'emlupsemc te
Secwepemc of the SECWEPEMC NATION (“SSN”)

To: HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF BRITISH
COLUMBIA (“British Columbia”), KGHM AJAX MINING INC. (*KGHM"), and
THE ATTORNEY GENERAL OF CANADA (“Canada”)

TAKE NOTICE that an application will be made by the applicant(s) to the presiding judge or
master at the Courthouse at Law Courts, 800 Smithe Street, Vancouver, British Columbia,
V6Z 2E1, on 25/0CT/2018 at 9:45 a.m. for the order(s) set out in Part 1 below.
PART 1: ORDERS SOUGHT
1. An order in the form attached:;

Alternatively, directions on the process for taking depositions in this proceeding:

2
3. Any other relief that this Honourable Court may deem just; and
4

The costs of this application.
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PART 2: FACTUAL BASIS

Background

1.

SSN claims Aboriginal title and rights over approximately 1.25 million hectares of land
near the confiuence of the North and South Thompson Rivers at Kamloops and Savona,
BC.

The claim was filed in 2015. No trial date has been set, and the number of days of trial
has not determined at this time.

SSN intends on introducing oral history evidence by way of deposition at the trial.

The Parties have been unable to reach an agreement on a protoco! for the taking of
deposition evidence in the form of the attached draft order (the “Deposition Protocol”).

SSN seeks and order, alternatively, direction from this Court to establish a streamlined
process for the taking of depositions, applicabie to all deponents, for reasons of judicial
efficiency.

The Deposition Protocol is not intended to limit potential objections of the parties at the
trial with respect to the relevance and admissibility of deposition evidence.

Oral History Evidence Required

7, SSN will rely on oral history evidence at trial. In particular, SSN has pleaded that its
Stsq'ey’ (Indigenous law), which reflect Secwépemc spirituality and SSN'’s connection to
its Territory, support its claim to Aboriginal title.

8. As pleaded by SSN:

(a) The Stsqu'ey’ comprise the experiences of Secwepmec ancestors on the land.

(b) The Stsqu'ey’ are written in physical markings on the land and told in
Secwepmec stories.

(c) These Stsqu'ey’ are integral to SSN's claim to Aboriginal title.

9. As in the case of William et al v. British Columbia et al, admissibility of oral history and

traditions will be determined by the trial judge on a case by case basis.
Williams et al v. British Columbia ef al., 2004 BCSC
148, at para. 16
Oral History Witnesses
10. SSN members can credibly and reliably reiate the necessary and relevant oral history

11.

evidence in this Claim. Some of those witnesses are now elderly or infirm (the “Elders”).

SSN will adduce the Stsqu'ey’ and the Stories as oral history evidence through the
Elders by way of deposition as many Elders are in poor health and cannot reasonably
travel to attend a future trial. It is uncertain if many of the Elders will survive long enough
to attend a future trial.
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12.

13.

14.

15.

-3-

On May 31, 2018, SSN proposed to adduce the Stsqu’ey’ and other relevant oral history
evidence of the first round of Elders, through Christine Simon, Delores Jules, Cecilia
Peters, and Martha Simpson.

Affidavit #1 of Leslie Schwartz, para. 22, Exhibit U

The Elders will require interpreters and “word spellers” for the testimony of the
deponents, many of whom only speak Secwépemctsin (the language of the
Secweépemc). There are no certified translators for the Secwépemc language in British
Columbia. As such, SSN would seek to have interpreters and word spallers attend the
depositions as translators.

Affidavit #1 of Leslie Schwartz, para. 29

It is part of SSN's customs for truth telling and the intergenerational transmission of oral
history and knowiedge that oral histories are told in groups, rather than individuals.

Affidavit # 1 of Jeanette Jules, para. 17-19

As such, SSN has proposed to adduce the Stsqu'ey’ and other relevant oral history
evidence of Elder Loretta Seymour, Ms. Seymour's daughter Colleen Seymour, Elder
Delores Jules, and Councillor Jeanette Jules (daughter of Elder Delores Jules). Allowing
these four women to provide deposition oral history evidence in a panel format would
accord with SSN customs and accommodate the Elders’ needs during a deposition.

Affidavit # 1 of Jeanette Jules, at paras. 14-22

Attempts to Reach Consensus on a Deposition Protocol

16.

17.

18.

19.

Counsel for SSN has attempted to reach an agreement with the Respondents on the
procedure for admitting and using the oral history deposition evidence from the Elders.

On May 26, 2017, SSN proposed a protocol for conducting depositions of the Elders. In
response, the Defendants stated their concerns and suggestions for amendments.

On July 11, 2017, SSN circulated a revised protocol to address the Defendants’
concems and suggestions in relation to the May 26, 2017 proposal. Thereafter, the
Defendants raised a number of concemns, some of which are common to the Defendants
and some of which are not.

The points of agreement and disagreement are outlined in the table attached to this
motion, for ease of reference. Despite best efforts from all sides, the Parties have been
unable to reach a consensus on the procedure surrounding deposition evidence in this
case.

Procedural History

20.

21.

On August 2, 2017, SSN filed a Notice of Case Planning Conference, which was heard
on September 15, 2017, to seek the appointment of a case management judge and
resolve the outstanding issues relating to the Deposition Protocal.

The Defendants British Columbia and KGHM opposed the appointment of a trial judge.
Canada took no position on the matter.
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22,

23.

24,

25,

26.

27.

-4-

On September 27, 2017, Mr. Justice Affleck directed the Parties to write to the registry in
Vancouver to the attention of the CJSCBC and make submissions on whether the
appointment of a trial judge was necessary at the stage of the proceeding.

Affidavit #1 of Leslie Schwartz, para. 15, Exhibit N

On November 6, 2017, The Honourable Chief Justice Hinkson stated: “Given the present
vacancies on the Court, and the other demands we face, | have decided that | will not
appoint a trial judge at the present time”.

Affidavit #1 of Leslie Schwartz, para. 20, Exhibit S

There is a risk that this proceeding will become unduly complicated and prolonged by
preliminary objections and interlocutory matters for each deponent if there is no
procedure or protocol to be followed.

There is a further risk that deposition be taken from Elders and then objections raised by
the Defendants after the depositions are taken would prejudice the Piaintiffs from relying
on the depositicn evidence at trial.

SSN seeks to avoid applying for a retroactive court order on depositions, instead
seeking the Court’s directions before proceeding with such depositions.

Carter v. Canada (Atforney General), 2011 BCSC
1371 at para. 55

SSN thus seeks the guidance of this Court to establish a deposition protocol process.

PART 3: LEGAL BASIS

1.

Rules 1-3, 7-8, 8-1, 12-5, and the inherent jurisdiction of this Honourable Court.

Deposition Evidence

2.

Ruies 7-8(1) to (3) provide when depositions may take place:
Examination of person
(1) By consent of the parties of record or by order of the court, a person may be
examined on oath before or during trial in order that the record of the
examination may be available to be tendered as evidence at the trial.

Examination of person

(2) An examination under subrule (1) may be conducted before an official
reporter or any other person as the court may direct.

Grounds for order

(3) In determining whether to exercise its discretion to order an examination
under subrule (1), the court must take into account

(a) the convenience of the person sought to be examined,

(b) the possibility that the person may be unavailable to testify at the trial
by reason of death, infirmity, sickness or absence,

31580549.7



=5
(c) the possibility that the person wili be beyond the jurisdiction of the
court at the time of the trial,

(d) the possibility and desirability of having the person testify at trial by
video conferencing or other electronic means, and

(e) the expense of bringing the person to the trial.

3. Further, Rules 12-5(40) to (45) provide for the use of deposition evidence at triai:

4, Rules 7-8 and 12-5, the rules appiicable to depositions, do not provide guidance on the
points of disagreement amongst the Parties with respect to the Deposition Protocol. The
remainder of the Rules provide no direction either. However, the Rules do not preciude
this Court from providing directions on the points of disagreement amongst the Parties.

5. Further, Rules 7-8 do not provide guidance on how the parties may agree on the use of
translators where deponents speak languages for which there are no certified

Use of deposition evidence

(40} A transctipt or video recording of a deposition under Rule 7-8 may be given
in evidence at the trial by any party and, even though the deposition of a witness
has or may be given in evidence, the witness may be called to testify orally at the
trial.

Use of videotape or film

{41) K a video recording of a deposition is given in evidence under subrule (40) of
this rule, a transcript of the deposition may also be given.

Certified transcript

(42) If a transcript of a deposition is certified as an accurate transcription by the
person taking the deposition, the transcript may be tendered in evidence without
proof of the signature of that person.

Video recording of deposition evidence

(43) A video recording of a deposition may be tendered in evidence without proof
of its accuracy or completeness, but the court may order an investigation to verify
the accuracy or completeness of the video recording.

Video recording of evidence becomes exhibit

(44) A video recording of a deposition tendered in evidence becomes an exhibit
at the trial.

Deposition to be given in full
(45) If a transcript or video recording of a deposition is given in evidence,
(2) subrule (56) applies, and

(b) the deposition must be presented in full, unless otherwise agreed by
the parties or ordered by the court.

translators.
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6.

-6-

The establishment of a procedural protocol for all deponents will not unduly prejudice the
Defendants. The Defendants will still be able to review any proposals by SSN for
deponents and object to an individual proposed as a deponent in accordance with the
Deposition Protocol.

Deposition Evidence by Panel

7.

o

10.

11.

SSN seeks an order from this Court aliowing the hearing of deposition evidence through
a panel of Elders Loretta Seymour and Delores Jules and their respective daughters.

Neither Rule 7-8, nor any other provision of the Supreme Court Civil Rules, addresses
the unique nature of Elder testimony and oral history.

In the Federal Court in the Aboriginal Law Practice Guidslines - Elder Testimony and
Oral History (April 2016) (the “Guidelines”), the Federal Court suggests that a panel
format for oral history testimony may be appropriate in certain circumstances:

An Elder may wish to testify in the presence of other Eiders or in the presence of
the community in accordance with their custom for truth telling. Elders may also
prefer to testify as a panel or have someone accompany them while they testify.
Elders may also wish to testify in a traditional manner for which oral histories are
transmitted or in a specific forum or setting such as on the Iand or in a circle
setting.

The Guidelines at p. 36
The Federal Court further provides that;

Reconciliation requires the courts to find ways of making its rules of procedure
relevant to the Aboriginal perspective without losing sight of the principles of
fairness, truth-seeking and justice. This can be accomplished by adopting an
approach rooted in respect and dignity. One way to show respect and enable
Aboriginal witnesses to be heard is to have regard for Aboriginal ceremony and
protocols.

The Guidelines at p. 30

The Guidelines should inform this Court’s procedure in the within title claim, particularly
when considering deposition evidence by Elders. By allowing SSN to present Eiders
Loretta Seymour and Delores Jules and their respective daughters to provide oral history
deposition evidence through a panel format, this Court would achieve a proper balance
between the unique evidentiary concerns in Aboriginal claims and the rules of evidence
and procedure.

See Mitchell v. M.N.R., 2001 SCC 33, and William
gt al. v. British Columbia, 2004 BCSC 148

Inherent Jurisdiction

12.

This Court has inherent jurisdiction and discretion to fulfill its judicial function, subject to
the requirement that the Court exercise them without contravening any statutory
provision.

Conseil scolaire francophone de la Colombie
Britannique v. British Columbia, 2013 SCC 42 at
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para. 63, citing R. v. Caron, 2011 SCC 5 at para.
32

13. In this case, the Court can and should exercise its inherent jurisdiction and discretion to
order a procedure for the parties to follow in admitting, using, and determining objections
to SSN's oral history deposition evidence. In doing so, the Court would not be
contravening any statutory provision including the Supreme Court Civil Rules.

14. By exercising its inherent jurisdiction to set a protocol for the admission and use of
deposition evidence, this Court will facilitate the just, speedy, and inexpensive
determination of the issues in this case, consistent with the objective of Rule 1-3.

PART 4: MATERIAL TO BE RELIED ON

1. Affidavit #1 of Leslie Schwartz made 25/JUN/2018;

Affidavit #1 of Darcy Deneault to be sworn;

Affidavit #1 of Jeanette Jules to be sworn:

Draft Order (attached);

The Table for reference (attached);

The pleadings and proceedings herein; and

N o A W N

Such further and other materials as counsel! may advise and this Honourable Court may
allow.

The applicant estimate that the application will take 1 Day.
] This matter is within the jurisdiction of a master.
[Xi This matter is not within the jurisdiction of a master.

TO THE PERSONS RECEIVING THIS NOTICE OF APPLICATION: If you wish to respond to
this Notice of Application, you must, within five business days after service of this Notice of
Application or, if this application is brought under Rule 9-7, within eight business days after
service of this Notice of Application:

(a) file an Application Response in Form 33;

{b) file the original of every affidavit, and of every other document, that:
(i} you intend to refer to at the hearing of this application; and
(ii) has not already been filed in the proceeding; and

(c) serve on the applicant two copies of the following, and on every other party of
record one copy of the following:

(i) a copy of the filed Application Response;

31580549.7



Date: 18 /SEP/2018

(iii) if this application is brought under Rul

-8-

(ii) a copy of each of the filed affidavits and other documents that you intend

to refer to at the hearing of this application and that has not already been
served on that person;

7, any notice that you are

required to give under Rule 9-7(9).

Mbﬁ_awyer for the applicants

Sarah Hansen

Order made

[1]

[ 1 with the following variations and additional terms:

in the terms requested in paragraphs of Part 1 of
this Notice of Application.

31580549.7



APPENDIX
THIS APPLICATION INVOLVES THE FOLLOWING:

[ | discovery: comply with demand for documents
[ 1 discovery: production of additional decuments
D other matters concerning document discovery
[ | extend oral discovery

]Zl other matters concerning oral discovery

[ | amend pleadings

[ add/change parties

[ | summary judgment

[ ] summary trial

I:i service

[ 1 mediation

[ | adjournments
[} proceedings at trial
[ | case plan orders: amend

- case plan orders: other

I:I experts

31580549.7



BETWEEN:

AND:

BEFORE

No. 051852
Kamloops Registry

IN THE SUPREME COLIRT OF BRITISH COLUMBIA

CHIEF RON IGNACE and CHIEF SHANE GOTTFRIEDSON, nn
tneir own behalf end on behalf of all other members of the

s i % K, . - # i [T - g l
StiCamivpseme te Secwepemc of the SECWEPEMC NATION

PLAINTIFFS
HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF
BRITISH COLUMBIA, KGHM AJAY MINING INC. and THE
ATTORNEY GENERAL OF CANADA
DEFENDANTS
ORDER MADE AFTER APPLICATION
} A JUDGE OF THE COURT )
; AMASTER OF THE COURT % _luLRaE
; AREGISTRAR ;

ON THE APPLICATION of the Plaintiffs, Chief Ron ignace and Chief Shane Gottfriedson, on
their own behalf and on behalf of all other menibers of the Stk'emiupsemc te Secwepemc of the
Sacwepemc Nation {the “Applicants™:. coming on for hearing at Vancouver, British Columbia,

on this day

» AND ON HEARING Sarah D Hanssn, counsel for the Applicants,

Patrick G. Foy, Q.C, counsel for Her Majesty The Quesrn in Right of the Province of British
Columbia, Kstih B Bergner, counsel or KGHN Ajax Mining Inc., and Michael P. Doherty,
woungel {or The Atlomey General OF Canada;

THIS COURT OROERS that:

28581691



Action No. 051852

Kamioops Registry
Periodically, a fist of propased deponents will be provided to each of the parties
describing why consent is sought for the depasition for each witness in accordance with
Rule 7-8(3).

The party responding fo a reavest for a deposiion shall have 14 days to consent or
obtect to the proposed withess sought fo be deposed Ap objection shall be made by
letter setling out the precise rialure of the obiecton and making submissions on the
objection. The party requesting the deposition shall have 5 days to reply {c e objection.
The requesting party upon serving the reply may bring @ motion to the Court to resoive
the objection.

Will-say statemierts will be exchanged by the parties 10 days in advance of {ho
deposition and records relevant fo the deponent's axpetied avirlence will be produced
ard exchisnged by the parties 14 days in advanue of the deposition.

Depositions shall be conducled by videntape with a court reparter present and prassnted
at Irial as videotape wiih transcript in acnordance with Rule 7-Bl16) Piaintifs' counset
shall maintain custody of the original videotape, transcript and exhibits for each of the
deponents. with copiss macde by the reporter. The costs of the franscripts and videotape
are 10 be shared equally by the Parties, or as otharwise ordered by the court.

Depositions wiil be held within 20 kilomelers of the registry nearest fo the place the
witness resides under Rule 7-8(7), provided that the Plaintiff will try to arrange for
dizpositions 1o ocour in Kamioops where appropriate.

The videc and transcript of the dsposition evidence may be led as evidence at trial by
any party and if such evidence is led, then the deposition evidence must be given in full,
uniess the parties oiherwias agres or the court otherwise orders in accordance with Rule
12-5(45).

The parties agree not to object at trial fo the intradusiion of evidence by deposition of a
witness. even whera the witness is capable of givirg “live” evidence a1 trial.

Subject o the Courl's discretion funher to Rule 12-5(40), the fact that a witness'
evidence was oblained by decosition further to this Order does nct foreclose a party
even the examining party, from cailing the witness o giva "live® evidence at trial,

J1858168.1
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11.

i2.

Dt8a516Y

Action No. 051852
Kamioops Registry

Deposition evidence sought to be introduced at trial shall be tendered by video, using
electronic means and transcript,

Translators or word spellers are permitted to 2ssist the deponent in giving evidence at
the deposition.

This Crder will serve as a consent order for the deposttion of each deponent in
atcordance with the Rules of Caurt unless otherwise objected to by the Defendants.

The Applicants reserve the right to 2pply tc the court to seek a further order{s) tc depose
withesses in groups and tender their evidence coltectively.

The above procedure may be madified by consent of the parties in writing.



Action No. 051952
Kamioops Registry

THE FOLLOWING PARTIES APPROVE THE FORM OF THIS ORDER AND CONSENT TO
EACH OF THE ORDERS, IF ANY, THAT ARE INDICATED ABOVE AS BEING BY CONSENT.

Signature of Lawyer for the Plaintiffs CHIEF
RON IGNACE and CHIEF SHANE
GOTTFRIEDSON, on their own behalf and
on behalf of all other members of the
Stk'emiupsems te Secwepeme of the
SECWEPEMC NATION

Sarah D. Hansen

Signature of I-a?\qre‘r?ﬁi the Ee;e:r;c:fa_sw:l“ﬁ?ﬁ“
MAJESTY THE QUEEN IN RIGHT OF THE
PRQVINCE OF BRITISH COLUMBIA

Patrick G. Foy, Q.C.

“Signature of Lawyer for the Defendant,
KGHM AJAX MINING INC.
Keith B. Bergner

Signature of Lawyer for the Defendani, THE
ATTORNEY GENERAL OF CANADA
Michael P, Doherty

By the Court
Date:

Regiisirar
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AR

No. 051952
Vancouver Registry

IN THE SUPREME COURT OF
BRITISH COLUMBIA ;

BETWEEN:

CHIEF RON IGNACE AND CHIEF SHANE
GOTTFRIEDSON, ON THEIR OWN BEHALF AND
i ON BEHALF OF ALL OTHER MEMBERS OF THE
{ STKEMLUPSEMG TE SECWEPEMC OF THE
: SECWEPEMC NATION

5 PLAINTIFFS

| AND:

[ HER MAJESTY THE QUEEN IN RIGHT OF THE
PROVINCE OF BRITISH COLUMBIA, KGHM AJAX
MINING INC., AND THE ATTORNEY GENERAL
COF CANADA

DEFENDANTS

ORDER MADE AFTER APPLICATION

31858169

MILLER THOMSON Lip

Pacific Centre, 400-725 Granville Street
P.O. BOX 10325, Vancouver - BC V7Y 1G5, Canada
Telephone 604 887 2242
Aftention. Sarah D. Hansen
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