Kamloops \

19-Sep-18 )
/
REGISTRY

e
dl iR

NO. 051952
KAMLOOPS REGISTRY
IN THE SUPREME CCURT CF BRITISH COLUMBIA
BETWEEN:
CHIEF RON IGNACE and CHIEF SHANE GOTTFRIEDSON, on
their own behalf and on behalf of all other members of the
Stk'emlupsemc te Secwepemc of the SECWEPEMC NATION
PLAINTIFFS
AND:
HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF
BRITISH COLUMBIA, KGHM AJAX MINING INC., and THE
ATTORNEY GENERAL OF CANADA
DEFENDANTS

REQUISITION - GENERAL
Filed by: The Plaintiffs

Required:
New date, place and 25/0CT/2018
time for hearing: The Courthouse
800 Smithe Street, Vancouver, BC
10:00 a.m.

Nature of the relief sought: Rule 7-8, Protocol for taking Deposition Evidence
Time estimate of hearing: 1 day
This matter is not within the jurisdiction of a Master.

This requisition is supported by the following:

1. Notice of Application with leave to be heard in Vancouver, il

Date: 18/SEP/2018

Sarah Hansen
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Lenvo o have the spplieation
filed s1d hourd in

IN THE SUPREME COURT OF RBRITISH COLGMRIE

BETWEEN:

AND:

Name(s)of  CHIEF RON IGNACE and CHIEF SHANE GOTTFRIEDSON, on their own
applicant{s): behalf and on behalf of all other members of the Stk'emiupsemc te

To:

TAKE NOTICE that an application will be mace b
masier gl the Courthouse &l Law Courls, 800

VBE

CHIEF RON IGNACE and CHIEF SHANE GOTTFRIEDSON, on
their own behalf ana on behalf of ai other members of the
Sth'emiupsentc te Secweprmn of tha SEQWERERL BMATION

PLAINTIFFS

HER MAJESTY THE QUEEN IN RIGHT OF THE PROVEICE OF
BRITISH COLUMBIA, KGHM AJAY, MIMING ING. and THE
ATTORNEY GENERAL GF CANADA

DEFENDANTS

NOTICE OF APPIICATION

Secwepeme of the SECWEPEMC NATION {"SSN"}

HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF BRITISH

COLUMBIA (“British Columbia"), KGHM AJAX MINING INC. ("KGHM"), and

THE ATTORNEY GENERAL OF CANADA (*Canada”}

PART 1: ORDERS SOUGHT

1.

2
3.
4

An arder in the form aitlacned:
Alternatively, directions on ths procass for taking deposlitions in thig proceeding:
Any other relief that this Honourable Court may deem just; and

The costs of this application.

318805408
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y the apnlicani{s} to the presiding iudae or
Smithe Street, Vancouver. Biiish Colutnbia,
2ET on 18/ BILR2CIR at B85 s m for the arder(s set cul in Part 1 below,



PART 2: FACTUAL BASIS

Background

1.

88N claims Aboriginal titie and rights over approximately 1.25 million hectares of land
gear-the' confluence of the North and South Thompson Rivers at Kamioops and Savona,
C. '

The claim was filed in 2015, No trial date has been sei. and the number of days of trigl
has not delermingd at this ime.

SSN intends on introducing oral history evidence by way of deposition at the trial.

The Parties have been unable lo reach an agreemeni on a protacal for the faking of
depositicn evidance in the form of the allached craft crder ithe “Deposition Protocel’).
SEN seeks and oides, alteinatively, dirgction from s Coun lo establish a sireamiined
process for the teking of depasitions, sppicabie to ab deponerits, for reasons of judicial
efficiency.

The Deposition Prolocol is not intended to limit potential objections of the parties at the
trial with respect to the relevance and admissibility of deposition evidence,

Orel History Evidence Required

SSN will rely on ora! history ewidence at ial. In periicuiar, 8SN has pieaded that its
Sisg'ey” (indigencus law), which reflect Ssowepmac spinituality and SSN's connection 1o
its Terntory, supnort its claim 1o Aboriginat title.

8. £5 pleaded by SSN:
{8)  The 3isqu'sy compise he experenses of Secwepmes ancastors on he land.
(b  The Stequey are witien in physicsl markings on e land and told in
Secwepmec siories,
{c}  These Stsquey are imegral to SSN's claim to Aboriging! title.
2. As i the case of Wiliam o &l v Brilish Columbia et &/, sdinissibiiity of oral Hstory and
raditions will be deterniined by the {na! iudge on & vese by case pasis.
Witliams et al v. British Columpia et si, 2004 BCSC
148, st para, 18
Orai History Wilhesses
10.  SSN members can credibly and reliably relate the necessary and relevant oral history
evidence in this Claim. Soma of those witnesses are now elderly or infirm (the "Elders™).
1. 85N will adduce the Sisqu'ey’ and the Storles as oral history evidence through the

Elders by way of deposition as many Eiders ara in poor heaith and caniot reasenably
travel to attend a future trial. It is unceriain if many of the Elders will survive long enotigh
fo attend & future trial

315605485



12.

13

.3.

On May 31, 2018, SSN proposed to adduce the Stsgu'ey’ and other relevant ora! history
evitience of the first round of Eldars, through Christine Simon, Delcies Jules, Cecilia
Psters, and Martha Simpson,

Affidavit #1 of Lesiie Schwanz, pars. 22. Exhibit U

The Elders will reauire interpreters and “word spelers” for the festimany of the
depunienis, many of whom only spsak Seccwépamcisin {the language of the
Secwépamc). Thers are no cerlified transiators for the Secwenmec lanpuage in British
Columbia. Ae such, SSN would seek {c have interpreters and word spaliers atiend the
depositions as transizlors,

Affidavit #1 of Leshe Schwarz. para. 29

Afternpts fo Reach Consensus on a Depesition Profoco!

14,

18.

16.

17.

Counsel for SSN has sttempted to reach an agreement with the Respondents on the

procadure for admitting and using the oral history deposition evidence from the Elders.

On May 26 2017, BSM propused @ profosol o conduching depositions of the Elders. In
response, the Defendants staied thelt concars ang suggestions for amendments.

On July 11, 2017, 88N circulsted a revised protocol to address the Defendants'
concerns and suggestions in relation to the May 26, 2017 proposal. Thereafier, the
Defendants raised a number of concerns, same of which are common to the Defendants
and some of which are not.

Ths peints of agreernent ard Jhsagreemgnt are outlined i the tatle atfached fo this
melion, for ease of isferonce  Despite baesi offorts from all sides. e Parlies have been
unable Lo reach & consensus on the prosedure surrouncing depesition evidence in this
case,

Pracedura] History

18,

18.

20

21,

On August 2, 2017, 88N filatt & Notice of Case Pianning Corference. which was heard
on Septemier 15, 2017, o seek he appointment of & case management judge ang
resolve (e guistanding issues relating 1o the Deposition Proiccot

The Defendants British Oolumbia and KGHM opposec the sppoinimen of a trial judge.
Canada fook no posiion on the maticr,

On Seplember 77, 2017, M Justice Affleck drecled the Parties to wrile 1o the registiry in
Yaneauver to the atlention of the CUSCHBC and make submissions on whelher the
appoinimert ¢f 2 Inal judoe was necessary al the stege of the proceading

Afiidavit #1 of Lesiie Schwarlz, para. 15, Exhibi N

On November 6, 2017, The Honourable Chief Jusfice Hinkson stated: “Given the present
vacancies on the Court, and the other demands we face, 1 have decided that | will not
appoint a trial judge at the present fime”.

Affidavit #1 of 1eslie Schvwartz, para. 20, Exkibit &

HA80548.5
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24.

25,

-4

Tha_re is a risk that this proceeding wiif become’ unduly complicated and prolonged by
preliminary objections and interlocutory matters for each deporent i there is no
procedure or protocol to be followed

There is & further risk that deposition be taken from Eiders end then objections ralsed by
the Defendants afier the depositions are taken wolld prejudice the Plaintiffs from relying
o the deposition svidence st tris!,

SSN seeks to avoid epplying for a refroactive courl order on depositions, instead
seeking the Court's directions before proceeding with such depositions.

Carter v. Canada (Attorney General), 2011 BOSC
1371 at para. 55

85N thue seekes the guidance of this Court to estabiish a deposition proteso! process.

PART 3: LEGAL BASIS

1.

Rules 1-3, 7-8. 8-1, 12.8, and the intererst jursdiclion of this Honouraite Courd,

Deposition Evidence

2.

3.

Rules 7-8(1) to {3; provide wher depositions may take place:
Examination of person
{1} By consenl of the peries of record o by oeder of the Courd. & person may ha
examined on oath bafore or uring ina in order 1ha; the recard o the oxandnahon may be
availslile 10 be tendered as evidencs at the fral,

Examinafion of person

{< An examination irdar subruje (1) may be conducted beiare un afticiat reporter or any
other parsor as the court inay divest

Grounds for order

{3) In detenmining whather to exercise s discretion o order an sxaminaton under
subrule (), 2 courd must toke o acpount

{2} the convenience of the pergon sought io be examined,

{b} the possibility thai the person may be unaveilable 1o testify at ine irial by
reason of death, Infirmity, sickness or shserics,

(6} the possibility that the persen will be beyond the jurisdiction of the count at the
figie of the il

{d) the possibility anc desisbility of having the persor testiy &t irisl by video
ronferenting or otler electronis mesns, and

(&} the expense of bringing the serson o the Trig!.
Further, Rules 12-5(40) to {45) provide for the use of deposition evidence at triat:

Usa of deposition evidenge

&7A0B4A &
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(40} A transcript or video recording of a deposition under Rule 7-8 may be given in
evidence ai the trial by any party and, even though the deposition of & witness has or
miay be given in evidence, the witness may be calied to testify erally at the iriat.

Use of videctape or film:

(41} If & video recording of a deposition is given In evidence under subrule (40) of this
rule, a transcript of the deposition may also be given.

Certified tiznseript

{42} If a transcript of 3 deposition is certified as an accurate transcription by the person
taking the deposition, the wanseript may be tendered in evidence withou! praof of the
signature of that person,

Vides recording of dzposition evidence

{43} A video recording of a depssition &y be tendered in evidence without proof of fis

accuracy or completeness. but the court may order an investigation to verify the Acturacy
or completeness of the video recording. '

Video recording of evidence becomes exhibii
{44) & viden recording of 5 deposition tendered in evidence bocomes an axhibi &t the
i-ial
Depesition 16 be given in Sult
A5} B s or video racording Of & denosinon it qven o svidence
{2} subruie (58] applies and

(b} the deposition must be presented in full, uniess cihersue agrecy by ihe
parties or erdered by the cour,

Rules 7-8 and 12.3, the: ruigs gfaplicable to depositons, do nat provide guidance on the
paints of disagreement armongst the Parties with respect ic the Deposition Pratosol The
remainder of the Rules provide no direchon sither However, the Rules do no! praclucs
this Court from providing directions on the points of disagreerien: amongst the Pariies

Further. Ruies 7-8 do not provide guidance on how the parlies may agres on e use of
translators where deponents speak languages for which thers are ng ceriiflec
lranslators.

The eslablishmeni of a prosedural protocol for 8l daponents wil nit unduly prejudice the
Defendantz. The Delendants will stili be able to review any proposais by SSN for
deponents and object ic an individug! proposes s deponent in aocordance with the
Daepositaiy Prodocat,

Inherent Jurisdiction

7.

This Cowst has inherant jurisdiction and discretion 1o _fu!ﬁll s udicial funciron. subject o
the requirsnient thal the Cront exercise them without Conliavenmy any sisturory
provision.

31580542:6
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Conseil scolaire francophone de la Colombie
Britannique v British Columbia, 2013 SCC 42 at
para. 63, ciing R. v. Caron, 2011 SCC 5 at para.
32

8. In this case, the Courl can and should exercise its inhererit jurisdiction and discretion to
order & procedure for the parlies to follow in admitting. using, and delermining objectione
fo SSN's oral higtory depositon evidence. in doing so, the Courl would not be
contravening any statutory provision including the Supreme Court Civil Rulss.

8. By exercising its inherent jurisdiction 1o set a protocol for the admission and use of
deposition evidence, this Court will facilitate the just, speedy, and inexpensive
determination of the issues in this case, consistent with the objective of Rule 1.2,

PART 4: MATERIAL TO BE RELIED ON

1. Afficzvit #1 of Leslie Schwariz made 2B/GUNZ0 8

2 Draft Order (attached);

3. The Tabls for reference (attached);

4 The pleadings and proceedings heren; and

5 Such further 2nd ather materials as counsel maEy advise and this Honrourakls Doy may

aliow,
The applicant estimate that the application will take less than 2 hours.
[1  This matter ss within the jurisd clics of & master
[XI  This matier is not within the jurisdiction of 3 master.
TO THE PERSONS RECEIVING THIS NOTICE OF APPLICATION: If you wish fo respond io
this Notice of Application, you must, within five business days afier service of this Notice of
Application or, If this application is brought under Rule 9-7, within eight business days after
service of this Notice of Application:

(a)  file an Application Response in Eorrn 33-

{b} fite the originat of every affidawt, and of every olher docuraent, thas

() youiniend to refer io a the hearing of thiz appticehon; and

{ii) has not already beer Hisd in the sreceeding: and

{c) serve on the applicant two topigs of the following, and on every other pacty of
record one copy of the following:

(i} & copy of the fited Appheation Respinge:
{ii} 2 copy of eadh of the fiked affidavils and ofner documents el you infend

te refer to at the nearing of ihis applicetion and that has not glrzady e
servad on that parson:

31580540.5



(i) i this appiication is broughi under Rule 9« any notice that you are
5 . required t5 grve under Rule 3-7(9). "

6‘ JV; 1. ’.//

Date: Mzms <

=
i VR e

awyer fur Il'lr app icants

Sarah Hangen

i Yo be compistat By the covr caly: e
t Order made i
; !
‘11 i the terms requested in paragraphs _of Part 9 of !
; this Notice of Appiicaiion, |
! {1 with the following variations and additlonal terms: |
E é‘
|
i+

Daie ]
f Signaiure of Ix}dudge | ] Master ;
T S R D TS =
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