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IN THE SUPREME COURT OF BRITISH COLUMBIA
BETWEEN:
CHIEF RON IGNACE and CHIEF SHANE GOTTFRIEDSON, on
their own behalf and on behalf of all other members of the
Stk’emlupsemc te Secwepemc of the SECWEPEMC NATION
PLAINTIFFS
AND:
HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE
OF BRITISH COLUMBIA, KGHM AJAX MINING INC, and
THE ATTORNEY GENERAL OF CANADA
DEFENDANTS
RESPONSE TO CIVIL CLAIM

Filed by: The Defendant, the Attorney General of Canada (“Canada”)

PART 1: RESPONSE TO NOTICE OF CIVIL CLAIM FACTS

Division I — Defendant’s Response to Facts

1. The facts alleged in paragraphs 1, 3, 4, 6, 7, 8, 13, 14, 17 and 51 of Part 1 of the notice of

civil claim (the “Claim™) are admitted, except that Canada denies the following:

(a).  Inresponse to paragraph 14, the Canadian Environmental Assessment Agency
(“CEAA”) has no approval, authorization, license or permit to issue in relation

to the Ajax Mine Project (the “Project™).

(b).  Inresponse to paragraph 17, various regional and local study arcas were
delineated for the purposes of the ongoing federal and provincial
environmental assessments of the Project by the British Columbia

Environmental Assessment Office (“EAQO”) and by CEAA. These areas are




identified in the Application Information Requirements/ Environmental
Impact Statement Guidelines (“AIR/EIS Guidelines™) issqed on July 23, 2015.

2. The facts alleged in paragraphs 2, 5, 10, 11, 12, 16, 22-26, 28-30, 32, 33, 53-55, 66 gnd 67 of

Part 1 of the notice of civil claim are denied.

3. The facts alleged in paragraphs 9, 15, 18-21, 27, 31, 34-50, 52, 56-65, of Part 1 of the notice
of civil claim are outside the knowledge of the defendant, and Canada puts the plaintiffs to

the proof thereof.
Division 2 — Defendant’s Version of Facts

Overview of Canada’s Position

1. This Claim responds to the proposed construction of a copper and gold mine on feé simple
land, property which was the site of a previous open pit mine. In response to the proponent’s
initiation of the Ajax Mine project (the “Project”), Canada, in accordance with the Canadian
Environmental Assessment Act SC 1992, C37 (the “Act”), is currently conducting a federal
environmental assessment of the Project. Upon Acompletion of the federal environmental
assessment, CEAA prepares a report Which, pursuant to section 23 of the Act, the Minister of
the Environment shall consider. Fisheries and Oceans Canada and Natural Resources
Canada, pursuant to section 37 of the Act, shall further consider implementation mitigation

measures.

2. The Attorney General must respond to this Claim in accordance with the rules of practice
applicable to pleadings in a matter of this nature and consistent with her duties and functions
~ in the conduct of litigation for or against the Crown in right of Canada. As set out in the
ministerial mandate letters, the Government of Canada will pursue reconciliation and is
committed to a renewed nation-to-nation 1'eiationship with Indigenous Peoples based on
recognition of rights, respect, co-operation and partnership. The Attorney General and the
Government of Canada must work in other contexts beyond pleadings to achieve the

fulfilment of those commiiments.




3. In addition to other relief, this Claim seeks a declaration of Aboriginal title to all or part of
the Stk’emlupsemc te Secwepeme Teri‘itory which includes the City of Kamloops, a number
of other Thompsen Region municipalities, roads, railways, privately owned tenures of many
types, including fee simple grants, mineral tenures, and many other Crown granted interests.
The Claim seeks to have the declaration of Aboriginal title made in favour of the Secwepemc
Nation. The individual plaintiffs do not assert that they represent or have the ability to
represent the Secwepemc Nation as a whole, but only the members of the Stk’emlupsemc te

Secwepeme, which they say is a part of the larger Secwepemc Nation.

4. Findings of Aboriginal title have a significant impact on the lands held in common by all
citizens and can directly affect fee simple title holders. It is therefore necessary that
Aboriginal title claims be tested. Similarly, since findings of Aboriginal rights may have a
significant impact on the resources that are otherwise available to all citizens, it is

appropriate that such Aboriginal rights claims be tested.

Canada’s Version of the Facts

5. At the date of European contact and at the date of the assertion of Crown sovereignty, the
plaintiffs’ ancestors lived in the vicinity of the claim area in the South-Central Interior of

British Columbia.

6. The pre-contact lifestyle of the plaintiffs’ ancestors would have included some practices that
were integral to their distinctive culture, however to date no determination has been made
that has identified those practices, any modern rights that might flow from them, or the areas

where any such rights could be exercised.

7. To date, no determination has been made whether the Stk’emlupsemc te Secwepeme would
be the holder of any Aboriginal rights or tifle that might accrue to its collective membership,
or whether any such rights or title would instead be held by the larger collectivity of all
Secwepemctsin speakers or by smaller Secwepeme collectivities, such as crest groups or
traditional bands. Canada says that any Aboriginal rights or title that may exist would reside |

with the larger Secwepeme collective.




8. To date, no determination has been made of whether any lands were held by any Secwepemc
collectivity with the degree of physical occupation and exclusivity that is commensurate with

Aboriginal title. If such lands exist, there has been no determination of their locations,

9. The Crown has exercised its sovereign power to establish fee simple title over large areas
within what the plaintiffs have described as the Secwepeme Traditional Territory including
large parts of what the plaintiffs have described as the Stk’em'h’lpsemc te Secwepemcucl’ecw.
This includes most of the land subject to the “Authorizations”, as defined by the plaintiffs in
paragraph 14 of their Claim. There are numerous separate parcels of fee simple lands within
that area of land that is subject to the Authorizations, many or all of which were created in

the distant past.

10, The Crown has, in the past, issued mineral tenures to the land that is subject to the
Authorizations and e}%ténsive mining activity has previously occurred there beginning more
than a century ago. The representative plaintiffs have stated in their June 21, 2015 '
“Declaration of Title: Pipsell (Jacko Lake & Area)” that a previous Ajax mine in this area

“destroyed the land”.

11. The environmental assessment under the Act referred to in paragraph 14 of the Claim, began
in May 2011 and is required because Fisheries and Oceans Canada may issue an
authorization for impacts to fish and fish habitat. Natural Resources Canada may also issue a
licence for the manufacturing of explosives. As the Project is also subject to review under
the British Columbia Environmental Assessment Act, SBC 2002, ¢ 43, the environmental

assessment is being conducted cooperaﬁvely with the British Columbia EAO.
The Plaintiffs
12. In response to paragraphs 2, 10, and 26 of the Claim, since at least the date of contact, the

. plaintiffs and their ancestors have lived at various sites in the vicinity of the claim area in the

South-Central Interior of British Columbia.




13. In response to paragraph 2 of the Claim, there is a modern-day political entity known as the
“Secwepeme Nation”, The information available to Canada at this time indicates that neither
a precursor organization to the Secwepemc Nation nor any collectivity that organized,
unified or represented all the Secwepeme peoples existed at the date of the first contact
between Europeans and Aboriginal peoples speaking Secwepemctsin or at the date of

~ assertion of Crown sovereignty. -

14. In response to paragraphs 2, 26 and 28 of the Claim, Canada puts the plaintiffs to the proof of
their claim that at and before the date of the assertion of Crown sovereignty, the whole of the
claimed territory was exclusively occupied by an entity identified by the plaintiffs as the

Secwepemc Nation or by a combination of its various divisions.

15. In response to paragraph 4, on or about November 16, 2015, Fred Seymour i‘eplaced Shane

Gottfriedson as the elected Chief of the Tk’emlups Indian Band.

Secwepemc Traditional Territory and Stk’emlupsemec te Secwepeme Territory

16. In response to paragraphs 10 and 28, areas inhabited by or used by the Secwepemc have
varied over time, and any accurate description of such areas could only be made if' a

particular time period were specified.

The Ajax Mine Project

17. In response to paragraph 12, the proponent updated projected production capacity to 65,000
tonnes per day which equates to 23,725,000 tonnes per year.

18. In response to paragraph 16, any orders issued under section 10 or 11 of the British Columbia
Environmental Assessment Act, SBC 2002, ¢ 43 in relation to the Project would have been
issued only by the British Columbia EAOQ, not CEAA, and the reference to a “pre-application
stage” is only relevant for the purpose of the provincial environmental assessment. On June
3, 2013, not June 25, 2013, the AIRJEI.S Guidelines were posted on CEAA’s web site. A
revised version of the AIR/EIS Guidelines was issued on July 23,2015, This document
includes the information requirements for the provincial environmental assessment (AIR '

guidelines) and the federal environmental assessment (EIS guidelines).




19. In response to paragraph 22, the following components are currently included in the ongoing

federal environmental assessment of the Project:

(a).

(b).

(©).

(d).

(e).

(.

().

(h).

(-

(k.

.

(m).

(n).

(o).

open pit;

processing facility, including the metal mill;
tailings storage facility and management system;
waste rock management facilities;

ore storage facilities;

overburden and topsoil storage areas;

water management facilities;
borrow sources;
natural gas pipeline with connection to the Fortis pipeline near Knutsford;

substation and high voltage power line to the BC Hydro transmission line and

corridor;
explosives storage facility;

mine access road, and haul road and bridge upgrades;

concentrate storage and shipping area;
process and potable waler systems including intake in Kamloops Lake;

concentrate transportation to Highway 5; and




(p). ancillary infrastructure including truck maintenance facility, fuel storage and

distribution warehouses, mine-dry and administration buildings.

20. In response to paragraph 23, Canada is aware of a previous mining operation at the Project
site but has no knowledge of how the previous mining operation was carried out, or of the

state of remediation of the previous mine site.

Proof of Aboriginal Title and Rights

21. In response to paragraphs 30 and 32, Canada possesses both the Preliminary Mitigation
Report and the Cultural Heritage Study, which it received from the plaintiffs, but has no

knowledge of the accuracy of these documents.

22, In response to paragraph 33, the Stk’emlupsemc te Secwepemc have informed CEAA about
the Trout Children Story but Canada has no knowledge of whether they have informed the
FAO. |

- Division 3 — Additional Facets

Other Claims by the Plaintiffs in This Court

1. On December 10, 2003, the chiefs of nine Indian Bands of the Secwepeme Nation filed an
action in the Vancouver Registry of thé Supreme Court of British Columbia, Action L033528
(the “2003 Secwepemc Action™) claiming Aboriginal title to Secwepemc Traditional
‘Territory and seeking additional felief that includes a declaration of unjustified infringement.
This includes the lands subject to the Authorizations that are also claimed in'this action. The
southern boundary of the lands claimed by the Secwepemc in the 2003 Secwepemc Action is
further north than the southern boundary of the lands claimed by the plaintiffs in the within
action; that is, in the within action the plaintiffs claim lands that are outside the Secwepemc

Traditional Territory as described in the 2003 Secwepemc Action.

2. The 2003 Secwepemc Action has neither been adjudicated nor discontinued.




3. On September 13, 2010, Rick Deneault and Shane Gottfriedson (then chiefs of the

Skeetchestn and Tk’ emlups respectively) on their own behalf and on behalf of all members
of the Secwepeme Nation filed a Notice of Civil Claim in the Supreme Court of British
Columbia, Kamloops Registry No. 44704 (the “2010 Secwepemc Action™) in which, infer
alia, they seek a determination of Aboriginal title to territory which includes the lands

claimed in this action and a declaration of unjustified infringement.

4. The 2010 Secwepemc Action has neither been adjudicated nor discontinued.

PART 2: RESPONSE TO RELIEF SOUGHT

L.

Canada puts the plaintiffs to proof of their claims. In order to put the plaintiffs to the proof
of their claims, Canada opposes the granting of the relief sought in paragraphs 1-13 of Part 2

of the Notice of Civil Claim and asks that this claim be dismissed with costs to the defendant.

PART 3: LEGAL BASIS

Aborigingl Title Claim

1.

The representative plaintiffs seek declaratory relief on behalf of the entire Secwepemc Nation
but have not pled that they are authorized to bring this action on behalf of the Secwepeme
Nation. The action is brought on the representative plaintiffs’ behalf and on behalf of the
other members of the Stk’emlupseme te Secwepmec, which is part of the Secwepemc Nation.
Canada says the plaintiffs cannot seek remedies on behalf of third parties that they do not

claim to represent.

In order to make out a claim for Aboriginal title, the Indigenous group asserting title must
satisfy the following criteria: () the land must have been occupied prior to sovereignty, (ii) if
present occupation is relied on as proof of occupation pre-sovereignty, there must be a
continuity between present and pre-sovereignty occupation, and (iii) at sovereignty, that

occupation must have been exclusive.




3. Canada says that for the plaintiffs to establish that they hold Aboriginal title to the claimed

lands, the plaintiffs must prove that they, or their ancestors:

(a).

(b).

(¢).

(d).

-are the proper parties to advance the claim for Aboriginal title and that they
have proper authorization to advance the claim on behalf of the Secwepemc

Nation as a whole;

physically occupied or used the claimed lands, prior to or at the date of the
assertion of Crown sovereignty, with the regularity and exclusivity required to

establish Aboriginal title;

exercised exclusive occupation of, or had the intention and capacity to control, -
the claimed lands prior to or at the date of the assertion of Crown sovereignty,

in the manner requiréd to establish Aboriginal tifle;

continuously occupied or maintained a substantial connection to the claimed
lands since the date of the assertion of Crown sovereignty, to the extent that

present occupation is relied upon as proof of Aboriginal title; and

4. In'the further alternative, if the plaintiffs can establish Aboriginal title to the claimed lands

and that the Project or other Crown granted tenures infringe such title, then Canada reserves

the right to_say that any such infringement is justified once the Project has been assessed.

Aboriginal Rights Claim

5. In order to make out a claim for Aboriginal rights, the Indigenous group claiming the right

must satisfy the following criteria: (i) identification of the precise nature of the claim to an

Aboriginal right or rights; (ii) establishment of (a) the existence of the pre-contact practice,

tradition or custorn advanced in the claim as supporting the right; and, (b) that this practice

was integral to the plaintiffs’ distinctive pre-contact Aboriginal society; (iii) establish that the
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claimed modern right is demonstrably connected to, and reasonably regarded as, a

continuation of, the integral pre-contact practice.
The plaintiffs’ allegations in the Claim do not sufficiently address any of these requirements.

Canada denies that Canada’s conduct, to the extent alleged in paragraph 53, constitutes
infringement of any Aboriginal right and puts the plaintiffs to the proof of the existence of

any claimed Aboriginal rights and the infringement thereof.

In the alternative, if any interference or infringement has occurred, as alleged in paragraphs

53, 54 and 55, which is not admitted, such interference or infringement is justified.

If the plaintiffs can establish Aboriginal rights as alleged, such rights are not absolute, such

that the existerice of the Project does not automatically result in infringement of such rights.

Claim Barred by Lachc_as and Acquiescence

10.

11.

12.

In further answer to the Claim as a whole, Canada pleads laches and acquiescént:e only to
lands held in fee simple by non-Crown landowners, lands allocated to parks, roads and public
infrastructure, lands allocated to Indian reserves, and other federal lands. It will fall to the
Court to determine whether it would be inequitable and unjust, in all the circumstances of the

present case, to grant the plaintiffs the alleged or any relief to these areas.

Throughout the period since the alleged acts and omissions, the plaintiffs, or their ancestors,
have had full knowledge of the facts supporting their claim, or in the alternative, they could

have obtained such knowledge by the exercise of reasonable diligence.

It will fall to the Court to determine whether the plaintiffs, or their ancestors have acquiesced
and conducted themselves in such a manner as to have caused Canada to believe that the

plaintiffs did not intend to make the claim herein against Canada.
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Claim Barred by Statutory Limitations of Actions

13.

14,

15.

In further answer to the Claim for damages, an accounﬁng, and interest, the plaintiffs’ right
to bring these claims accrued to the plaintiffs more than twb years or, alternatively, six years
before September 21, 2015. The Claim is barred by statute and-Canada pleads and relies on
sections 3(2)(a) and 3(5) of the Limitation Act, R.S.B.C. 1996, c. 266, as amended.-

In the alternative, the plaintiffs’ right to bring these claims accrued to the plaintiffs more than
30 years before September 21, 2015, The Claim is barred by statute and Canada pleads and
relies on section 8(1)(c¢) of the Limitation Act, R.S.B.C. 1996, c. 266, as amended.

Canada also pleads and relies on the Crown Liability and Proceedings Act, R.S.C. 1985, ¢.
C-50, as amended and in particular section 32 thereof, and the Indian Act, R.S.C, ‘1985, as

amended and in particular section 88 thereof.

Claims to Exclusive Possession to or Occupation of Navigable Waters

16.

17.

Insofar as the Claim asserts that the plaintiffs hold Aboriginal rights or title giving them
exclusive possession or use of the bed of and the waters above any navigable body of water
within the lands described in the Claim, Canada puts the plaintiffs to the proof of those -
claims. Canada says that such claims of exclusive rights would be inconsistent with public
rights of navigation and fishing at common law. A determination of whether such an
exclusive Aboriginal right can exist would reqﬁire considering that common law perspective

in furtherance of the fundamental objective of reconciliation.

Canada further pleads that with regard to navigable waters specifically as with the remainder
of the claim more generally, it will fall to the Court to determine what resource rights, if any,
may flow from the prdctices of the plaintiffs’ pre-contact society or what property rights, if
any, arise from the patterns of control and use of the plaintiffs’ pre-assertion of sovereignty
society. Judicial 1'ecogniti0n of a-“spectrum” or “continuum” of s, 35 rights establishes that
neither - on the one hand - the exclusive use and occupation conferred by Aboriginal title nor
- on the other hand - the non-existence of any Aboriginal rights whatsoever, are the only

possible outcomes.
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Qther Processes

18. In further answer to the whole of the Claim, Canada says that the Claim is duplicative of
other actions in this Court. The 2003 Secwepemc Action seeks ﬁndingé of Aboriginal title to
a claim area that overlaps that of the within action and to damages and other relief. The 2010
Secwepeme Action also secks findings of Aboriginal title to a claim area tﬁat largely overlaps
that of the within action and seeks many of the same remedies, including declarations of
unjustified infringement, damages and other relief. In addition, the plaintiffs in the within
action purport to reserve to yet another action at some future date the right to claim

aboriginal rights and title to a larger area of which their current claim constitutes a part.

19. Canada says that the causes of action in the plaintiffs’ 2003 and 2010 actions, the within
action, and proposed future action are not separate and distinct, Accordingly, the Court

should determine the status of these actions in relation to the within action (the Claim),

Necessary and Affected Parties Have Not Bcjen Named

20. In further answer to the Claim as a whole, and in the alternative, the plaintiffs cannot be
entitled to a declaration of Aboriginal title to all of the claimed Stk’emlupsemc te
Secwepemc Territory — as pled at Part 2, paragraph 1 — without naming as defendants the
holders of fee simple title to lands within that territory, who are necessary parties to the

litigation.

21, In further answer to all of the above, the plaintiffs’ claim to territory should not be
adjudicated without notice being provided to other Aboriginal groups, such as the

Nlaka’pamux and the Tsilhqot’in that also claim lands within the same territory.

Pecuniary Remedies

22. To the extent that the plaintiffs claim damages for the alleged past infringements of their

Aboriginal rights and title, an accounting of monies received by the Crown, and interest,
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Canada says that any such pecuniary remedies based upon judicial recognition of previously
unrecognized s, 35 rights should be neither retroactive nor retrospective and should not flow

from a time prior to the declaration of the existence of any such rights.

23. In the alternative, Canada says that any pecuniary remedies based upon judicial recognition
of previously unrecognized s. 35 rights should not flow from a time prior to s, 35 becoming

law on April 17, 1982,

Defendant’s address for service: Department of Justice Canada
900 — 840 Howe Street
- Vancouver, British Columbia
V6Z 259

Attention: Michael P. Doherty
Fax number address for service: (604) 666-2710

E-mail address for service: michael.doherty@justice.ge.ca

( U e o
Dated: March 16,2016 \W/L \ }) ) I

\S*i/gnature of {h/

[ ] defendant lawyer for fhe defendant
Jasvinder S, Basran,

Regional Director General

Per: Michael P, Doherty

Department of Justice

British Columbia Regional Office
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Rule 7-1(1) of the Supreme Court Civil Rules states:

(D Unless all pafties of record consent or the court otherwise orders, each party of
record to an action must, within 35 days after the end of the pleading period,

(a) prepare a list of documents in Form 22 that lists

(1) all documents that are or have been in the party’s possession or
control and that could, if available, be used by any party at trial to
prove or disprove a material fact, and

(i)  all other documents to which the party intends to refer at trial, and

) serve the list on all parties of record.

THIS RESPONSE TO CIVIL CLAIM is prepared and served by Michael P. Doherty on behalf of
Jasvinder S. Basran, Regional Director General, British Columbia Regional Office, Department of
Justice Canada, whose place of business and address for service is the Department of Justice, 900 -
840 Howe Street, Vancouver, British Columbia, V6Z 259, Telephone 604-666-5978, Facsimile:

604-666-2710, Attention: Michael P. Doherty. '




