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ENDORSEMENT

[1] Counsel for the Attorney General of Ontario has written to the Court asking for a ruling in
writing for this Application to be dismissed as being frivolous and vexatious. The Applicants bring
a Charter challenge against numerous public officials alleging that the formulation and
implementation of various public health policies and measures relating to the ongoing COVID 19
pandemic violate the rights of Canadians.

[2] I do not have before me a full record. I only have the Notice of Application issued April 9,
2021, setting out the grounds for the Application and the remedies sought.

[3] The grounds described in the Notice are wide-ranging and, perhaps, a tad outlandish in
content and tone. Without the benefit of a complete record and full legal argument, however, |
would not want to opine on whether the Application promises to be a success or failure. Counsel
for the Attorney General obviously believes that the entire litigation is problematic. But the Notice
of Application does cite known grounds of Charter challenge while at the same time it seems to
stretch existing legal concepts in an effort to perhaps make new law.

[4] It strikes me that there are serious legal challenges awaiting the Applicants, not the least of
which is that some of their claims at first blush appear to be potentially in the jurisdiction of
Divisional Court rather than this Court. But those questions require the Court to have before it an
Application Record, and not just a Notice. They also require the input of counsel. As it is, | only
have a letter from counsel for the Attorney General and it does not appear that counsel for the
Applicants has had notice of the Attorney General’s request.

[5] For the moment, | can only repeat the words of the Court of Appeal in Khan v. Krylov &
Company, 2017 ONCA 625, at para. 12: “Rule 2.1 is an extremely blunt instrument. It is reserved
for the clearest of cases, where the hallmarks of frivolous, vexatious, or abusive litigation are
plainly evident on the face of the pleading. Rule 2.1 is not meant to be an easily accessible
alternative to a pleadings motion, a motion for summary judgment, or a trial.” The Notice of
Application does not meet this test. | cannot say that the Application is frivolous and vexatious
within the meaning of Rule 2.1.01 of the Rules of Civil Procedure.

[6] This Application is in need of some case management, and the sooner the better. Counsel
for the Attorney General and counsel for the Applicants are to be in touch with my assistant in
order to schedule a case conference prior to any responding materials being served.

Morgan J.

Date: May 27, 2021



