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ORDER

[1] This is an appeal of the decision of Madam Associate Judge Coughlan dated November 13,

2024 [Judgment], striking the Applicant’s pleadings without leave to amend under Rule 221 of the

Federal Courts Rules, SOR/98-106 [Rules] and seeking an extension of time to do so in writing

pursuant to Rule 369 of the Rules.
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I. Statement of Facts

[2] On November 13, 2024, Associate Judge Coughlan struck out the within action without

leave to amend. The Associate Judge found that the Amended Statement of Claim did not disclose

a cause of action, and that the Court was without jurisdiction as the Plaintiffs were obliged to use

the grievance system.

[3] The deadline to appeal the decision of a “prothonotary” is 10 days, as set out in Rule 51 of

the Rules. The Plaintiffs brought this motion on December 12, 2024, 29 days after the Judgment

was issued.

II. Preliminary Issues

A. Improper Notice of Motion

[4] The preamble to the Plaintiffs’ Notice of Motion indicates that the “Applicants will make

a motion to the Court in writing under Rule 51(1) of the Federal Courts Rules.” The Plaintiffs’

Notice of Motion does not cite to Rule 8, which is the applicable rule that would apply to a motion

for an extension of time.

[5] The Plaintiffs first seek “leave for the motion to be heard with written representation under

Federal Courts Act Section 369.2(1).” Given that the Plaintiffs appear to rely on Rule 369.2(1) of

the Rules, and that rule applies to motions brought in the Federal Court of Appeal, it is not

applicable here. The appropriate rule is Rule 369(1).
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[6] The Plaintiffs also seek “leave for an extension of time to apply for an Appeal of a

prothonotary order.” What in fact the Plaintiffs are seeking is an extension of time.

[7] Finally, the Plaintiffs apply for “leave to commence an application for Appeal under the

Federal Courts Act Section 51(1).” The Court assumes again that the Plaintiffs intend to rely on

Rule 51(1) of the Rules, but leave is not required to appeal a decision of an Associate Judge.

[8] Accordingly, the only request that may be considered in this proceeding is the request for

an extension of time to appeal the Judgment under Rule 8 of the Rules.

B. Improper Affidavit

[9] In support of the Notice of Motion, the Plaintiffs rely on an affidavit sworn by counsel for

the Plaintiffs (the “Affidavit”). This is improper under Rule 82 of the Rules, which reads:

Use of solicitor’s affidavit

82 Except with leave of the Court, a solicitor shall not both depose
to an affidavit and present argument to the Court based on that
affidavit.

[10] This rule has been interpreted to mean that lawyers “should not provide evidence in respect

of contentious matters” (Toys “R” Us (Canada) Ltd v Herbs “R” Us Wellness Society, 2020 FC

682 at paras 10-11, and Cross-Canada Auto Body Supply (Windsor) Ltd v Hyundai Auto Canada,

2006 FCA 133 at paras 4-5). As the Affidavit here speaks to the steps supposedly taken in an

attempt to explain the delay, it is evidence on a fundamental question in this motion, and the

Affidavit will be disregarded.



Page: 7

III. Test for an Extension of Time

[11] The Plaintiffs have correctly set out the four factors the Court must consider on a motion

for an extension of time:

a) Did the moving party have a continuing intention to pursue the application?

b) Is there some potential merit to the application?

c) Has the respondent been prejudiced from the delay?

d) Does the moving party have a reasonable explanation for the delay?

(Canada (Attorney General) v Hennelly, 1999 CanLII 8190 (FCA), 167 FTR 158; Canada (Attorney

General) v Larkman, 2012 FCA 204 at paras 61-62)

A. Continuing intention to appeal

[12] The only evidence put forward in support of this factor is the Affidavit, which I have found

inadmissible.

[13] Moreover, the Affidavit is silent with respect to any material facts in support of an intent

to appeal; there is no assertion from any of the Plaintiffs that they always intended to appeal, just

that the decision to appeal was made by December 11, 2024.
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[14] This part of the test is not met.

B. Potential merit of the appeal

[15]  In this case, the Affidavit and written submissions of the Plaintiffs are silent as to how the

Appeal might be successful.

[16] Associate Judge Coughlan found two separate bases to strike the action: (i) the Amended

Statement of Claim did not disclose a cause of action; and (ii) the Plaintiffs were obliged to follow

the grievance process.

[17] The Plaintiffs would need to convince the Court on appeal that the Order contains palpable

and overriding errors or errors of law on both findings (Hospira Healthcare Corporation v

Kennedy Institute of Rheumatology, 2016 FCA 215 at para 79, citing Housen v Nikolaisen, 2002

SCC 33). No material facts are provided in this regard and there is no palpable and overriding

error.

[18] The Plaintiffs have not met this element of the test.

C. Prejudice to the Defendants

[19] The Defendants do not assert that they will suffer any prejudice from the delay that has

occurred so far. However, there is no explanation as to why the Plaintiffs did not provide their
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motion record now, if they intend to proceed with the appeal in writing as claimed, or what a “full

motion record for an Appeal” will consist of.

[20] In effect, the Plaintiffs seek leave to proceed with the filing of some kind of motion by the

end of January.

[21] The delay that has occurred to date will be compounded by an indefinite delay going

forward. The Defendants are almost certainly going to be prejudiced.

D. Reasonable explanation for the delay

[22] Even if the Affidavit was admissible, which it is not, it does not explain the delay in any

rational sense.

[23] Moreover, there is no reasonable explanation for what the Plaintiffs intend to do, and why

creating a motion record will take until January 31, 2025 (approximately six weeks from the date

this motion was filed). This delay is unreasonable.

[24] The interests of justice do not justify the Court allowing poorly prosecuted litigation to

proceed forward when there is no likelihood of success. The motion is dismissed.

IV. Costs

[25] The Plaintiffs shall pay costs to the Defendants in the amount of $1080.
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THIS COURT ORDERS that:

1. The motion is dismissed.

2. The Plaintiffs shall pay costs to the Defendants in the amount of $1080.

"Michael D. Manson"
Judge


