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Notice of Appeal

TO THE RESPONDENT:

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the appellant.
The relief claimed by the appellant appears below.

THIS APPEAL will be heard by the Court at a time and place to be fixed by the Judicial
Administrator. Unless the Court directs otherwise, the place of hearing will be as
requested by the appellant. The appellant requests that this appeal be heard at
Edmonton, Alberta

IF YOU WISH TO OPPOSE THIS APPEAL, to receive notice of any step in the appeal
or to be served with any documents in the appeal, you or a solicitor acting for you must
prepare a notice of appearance in Form 341A prescribed by the Federal Courts

Rules and serve it on the appellant’s solicitor or, if the appellant is self-represented, on
the appellant, WITHIN 10 DAYS after being served with this notice of appeal.

IF YOU INTEND TO SEEK A DIFFERENT DISPOSITION of the order appealed from,
you must serve and file a notice of cross-appeal in Form 341B prescribed by
the Federal Courts Rules instead of serving and filing a notice of appearance.

Copies of the Federal Courts Rules, information concerning the local offices of the Court
and other necessary information may be obtained on request to the Administrator of this
Court at Ottawa (telephone 613-992-4238) or at any local office.

IF YOU FAIL TO OPPOSE THIS APPEAL, JUDGMENT MAY BE GIVEN IN YOUR
ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.

22 January 2025

Issued by: (Registry Officer)

Rice Howard Place
10060 Jasper Avenue
Tower 1, Suite 530
Edmonton, Alberta
T5J 3R8

Page 5 of 13
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TO:

HIS MAJESTY THE KING IN RIGHT OF CANADA
Department of Justice Canada

Floor 1, 10423 101 Street NW

Edmonton, AB T5J 4Y8

TO:

Chief of Defence Staff, General Wayne Eyre
Department of Justice Canada

Floor 1, 10423 101 Street NW

Edmonton, AB T5J 4Y8

TO:

Vice Chief of Defence Staff, Lieutenant General Frances J Allen
Department of Justice Canada

Floor 1, 10423 101 Street NW

Edmonton, AB T5J 4Y8

TO:

Minister of Defence, The Honourable Anita Anand
Department of Justice Canada

Floor 1, 10423 101 Street NW

Edmonton, AB T5J 4Y8

TO:

Former Deputy Minister of Defence, Jody Thomas
Department of Justice Canada

Floor 1, 10423 101 Street NW

Edmonton, AB T5J 4Y8
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TO:

Surgeon General, Major General JGM Bilodeau
Department of Justice Canada

Floor 1, 10423 101 Street NW

Edmonton, AB T5J 4Y8

TO:

Chaplain-General, Brigadier General JLG Belisle
Department of Justice Canada

Floor 1, 10423 101 Street NW

Edmonton, AB T5J 4Y8

TO:
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Floor 1, 10423 101 Street NW

Edmonton, AB T5J 4Y8

TO:

Brigadier General LW Rutland
Department of Justice Canada
Floor 1, 10423 101 Street NW
Edmonton, AB T5J 4Y8

TO:

Commander Royal Canadian Navy, Vice Admiral Al Topshee
Department of Justice Canada

Floor 1, 10423 101 Street NW

Edmonton, AB T5J 4Y8
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Appeal

THE APPELLANTS APPEAL to the Federal Court of Appeal under section 27 of the
Federal Courts Act, RSC 1985 c F-7, from the order of Justice Michael D Manson
dated January 14, 2025 dismissing the Appellants’ Motion for an Extension to Appeal,
under Federal Court file no. T- 1296-23 related to the decision of Associate

Judge Catherine A. Coughlan of the Federal Court dated November 13, 2024, striking
the Appellants’ Statement of Claim without leave to amend pursuant to Rule 221 of the
Federal Courts Rules.

THE APPELLANTS ASK for the following relief:

1.
2.

An order granting the Appellants’ leave to file the Notice to Appeal;

An order setting aside the Federal Court's decision striking the Statement of
Claim;

An order reinstating the Statement of Claim or, alternatively, granting the
Appellants leave to amend their pleadings;

Prejudgment and post-judgment interest;

The costs of this appeal, including GST and other taxes applicable, on a full
indemnity basis; and

Such further and other relief as this Honourable Court may deem just.

THE GROUNDS OF APPEAL are as follows:

1.

Procedural Issues in the Appeal Motion. The Appellants’ Motion for extension
was rejected due to procedural error. While this error was acknowledged, it
primarily affected how the Motion was processed rather than the substantive
merits of the Appeal itself. The Court was too strict in its application of Rule 82
given the unique circumstances of several hundred Plaintiffs requiring legal
advice. The Court also did not allow for amendment of the pleadings on
procedural errors.

Failure to Engage with the Appellants’ Charter Claims. The Federal Court
erred in striking the Statement of Claim without substantively engaging with the
Appellants’ claims under sections 2(a), 2(d), 7, 8, and 15(1) of the Canadian
Charter of Rights and Freedoms. In doing so, the Court failed to recognize the
unique vulnerability experienced by CAF members due to the rigid hierarchical
structure of the military. This structure places extraordinary control over
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members' lives that do not exist in civilian employment contexts. The imbalance
of power creates systemic barriers to autonomy and justice. By failing to engage
meaningfully with the Appellants’ claims and prematurely striking the Statement
of Claim without leave to amend, the Federal Court perpetuated these systemic
vulnerabilities and undermined the Appellants' ability to access justice and to
hold executive decision-makers accountable. Notably, the Federal Court did not
address the findings and recommendations of the Military Grievances External
Review Committee (“MGERC?”), an independent administrative tribunal appointed
to review military grievances and provide findings and recommendations to the
CDS. The MGERC identified section 7 Charter breaches after reviewing the
grievance files of some of the Appellants. This oversight contributed to an
erroneous conclusion regarding the Appellants' claims.

3. Emerging case law leaves the law uncertain requiring clarification from the
Federal Court of Appeal. In Payne v Canada 2025 FC 5, the court ruled that it
is “it is not plain and obvious that the Plaintiffs have grievance rights in relation to
those claims [related to Charter of Rights and Freedoms]” at para 4. While this
was a decision related to Federal employees, the issue of grievance systems and
how they apply is also an important issue for the Canadian Armed Forces. In
Payne, the Court allowed for the pleadings to be amended for material facts
which was denied to the Appellants in this action.

4. Jurisdictional Error and Failure to Apply Relevant Precedent. The Federal
Court erred in concluding that the CAF grievance process was an adequate
alternative remedy, contrary to the principles set out in Strickland v Canada
(Attorney General) 2015 SCC 37 and related jurisprudence. The grievance
process cannot provide remedies for systemic constitutional violations,
particularly where the issues raised extend beyond the chain of command and
require judicial oversight, as seen in Bernath v Canada, 2007 FC 104, and
affirmed by Bernath v Canada, 2007 FCA 400. A case running concurrently to
the Appellants’ cases has determined that the grievance system cannot be sued
for claims related to Charter Rights (Payne Harvey & Molaro v HMTK 2025 FC 5
“Payne”)) which now creates conflicting decisions within the Federal Court
system on the same issue. This conflict creates uncertainty in the legal system
for Plaintiffs subject to a grievance process in their employment.

5. Failure to Consider the Limits of the CAF Grievance System. The Federal
Court failed to consider the findings of the 2021 Report of the Third Independent
Review Authority to the Minister of National Defence, prepared by the
Honourable Morris J. Fish, C.C., Q.C., which highlighted systemic delays,
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inadequate remedial capacity (including the lack of power to grant financial relief
as a remedy to a grievance or to reverse administrative release found to be
unwarranted), and significant barriers to justice in the CAF grievance system.
The reliance on this process ignored its inability to address constitutional claims,
breaches of informed consent, and other serious issues raised by the Appellants.

6. Failure to Consider the Breadth of Remedies Required. The Appellants’
claims involve constitutional and systemic issues beyond the jurisdiction of the
CAF grievance process. The Federal Court failed to recognize that only a judicial
review process can address such issues comprehensively and hold executive
decision-makers accountable as was decided in Payne.

7. Procedural Unfairness in Ignoring Systemic Delays in Grievances. The
Court failed to adequately consider the systemic delays and lack of timely
remedies in the CAF grievance process, which were highlighted in independent
reviews such as those completed by the Right Honourable Antonio Lamer P.C.,
C.C., C.D. and the Honourable Morris J. Fish, C.C., Q.C.. These delays rendered
the grievance process ineffective and unsuitable as an alternative remedy. The
Military Justice System Time Standards sets a presumptive ceiling of 18 months
for the completion of court martials; the process that would have been followed
had the legislative framework provided in section 126 of the NDA been adhered
to by Command. Twice that amount of time (over three years) has already
elapsed as the Appellants navigate the CAF grievance system and attempt to
seek a remedy through the Federal Court. To date, not one of the Plaintiffs have
received a decision by the Final Authoity on their grievances. This delay in
receiving a decision from the Final Authority prejudices the Plaintiffs in their
ability to bring a claim within a reasonable time as well as seek review by the
Court.

8. Failure to Address the Impact of Regulatory Barriers on Grievance Filing.
The Court overlooked that approximately 230 Appellants did not file grievances
within the narrow three-month regulatory deadline, shortened further by the
expedited release process experienced by many of the Appellants. By focusing
only on the grievances submitted by a subset of Appellants, the Court failed to
acknowledge the broader systemic barriers to justice faced by CAF members
under the CAF COVID-19 vaccination mandate.

9. Reliance on Non-Party Grievance (Paragraph 67). The Federal Court

improperly relied on a grievance decided by the Chief of the Defence Staff
(“CDS”) from an individual not party to the proceedings. While the grievance

10
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concerned similar issues, it did not reflect the Appellants' experiences or their
unresolved grievances. Including a Final Authority decision on a grievance of a
third party was misleading to the Court. This reliance then skewed the analysis
and failed to account for the fact that all of the Appellants' grievances remain
unresolved due to systemic barriers.

10.Failure to Properly Apply the Legislative Scheme of the National Defence

11

Act (“NDA”) (Paragraph 45). The Federal Court erred by overlooking the
legislative framework provided in section 126 of the NDA and instead applying
Defence Administrative Orders and Directives (“DAOD”) 5019-4, a subordinate
policy instrument designed to address conduct deficiencies such as alcohol
misconduct, prohibited drug use, hateful conduct, and sexual misconduct. DAOD
5019-4 is issued under the authority of the Deputy Minister and the Chief of the
Defence Staff and does not have the statutory force of section 126 of the NDA.
The Court’s reliance on Hoffman v Canada (Attorney General), which pertains to
sexual misconduct—a category explicitly addressed under DAOD 5019-4—was
inappropriate and distinguishable from the Appellants’ case. This misapplication
of law undermined the proper legal and procedural analysis required in the
context of the Canadian Armed Forces (“CAF”) COVID-19 vaccination mandate
and its enforcement mechanisms.

.Availability of New Evidence Undermining the Legal Basis of the Mandate.

New evidence obtained after the Federal Court dismissed the claim directly
challenges the legal basis upon which the CAF justified its COVID-19 vaccination
mandate, which restricted members’ rights. This evidence includes statements
from the CDS and the Director Force Health Protection/Communicable Disease
Control Program indicating that COVID-19 vaccination was not a bona fide
operational requirement sufficient to justify a broad vaccination mandate. As this
evidence was unavailable at the time of the Federal Court’s decision, it warrants
appellate consideration to ensure a complete and accurate evaluation of the
mandate’s legality and its impact on the rights of CAF members.

12.Improper Use of Rule 221 and Denial of Leave to Amend. The Court struck

the Statement of Claim under Rule 221, concluding that it disclosed no
reasonable cause of action, failed to plead material facts, used vexatious
language throughout, and included assertions that constituted abuse of process,
without granting leave to amend. The noted deficiencies were procedural and
related to a breach of Rules 363 and 365, and not to a lack of evidence. The
premature dismissal of the claim was contrary to established legal principles
favoring access to justice and the right to amend pleadings to address any

11
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perceived deficiencies. The Appellants contend that the pleading disclosed

reasonable causes of action and raised significant legal and factual issues, which

merited consideration on their merits.

21 January 2025

Catherine M. Christensen
Barrister & Solicitor

Valour Legal Action Centre
412, 12 Vandelor Road

St Albert, AB T8N 7Y2
780-544-1318

Fax 866-560-9826
cchristensen@valourlaw.com
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