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ROCCO GALATI AND CONSTITUTIONAL RIGHTS CENTRE INC.
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and-

THE RIGHT HONOURABLE STEPHEN HARPER, HIS EXCELLENCY THE

RIGHT HONOURABLE GOVERNOR GENERAL DAVID JOHNSTON, THE
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NOTICE OF MOTION E

D a

TAKE NOTICE THAT the Attorney General of Canada will make a motion on

Friday, November 15, 2013 at 9: 00 a.m., or as soon thereafter as the motion can be

heard, at 180 Queen St. West, Toronto, Ontario.

THE MOTION IS FOR:

1)    An order staying this application pending determination of the reference

before the Supreme Court of Canada;

2)    In the alternative, an order extending the time period provided under rule

318( 1) for transmission of the materials sought under rule 317 to a date that is

10 days following the Court' s decision on this motion;

3)    Costs of the motion; and
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4)    Such further and other relief as counsel may advise and this Honourable Court

may permit.

THE GROUNDS FOR THE MOTION ARE:

1)      The Applicants seek a declaration that a judge of the Federal Court of Appeal

cannot be appointed to the Supreme Court of Canada as one of the three

judges from the province of Quebec;

2)      The Applicants seek a further declaration that the appointment of a judge from

the Federal Court of Appeal as one of the three judges from the province of

Quebec constitutes a change to the composition of the Supreme Court of

Canada that requires a constitutional amendment;

3)      By Order in Council,  P. C.  2013- 1105,  dated October 22,  2013,  His

Excellency the Governor in Council referred the following questions to the

Supreme Court of Canada for consideration and determination:

a)       Can a person who was, at any time, an advocate of at least 10 years

standing at the Barreau du Quebec be appointed to the Supreme

Court of Canada as a member of the Supreme Court from Quebec

pursuant to sections 5 and 6 of the Supreme Court Act?

b)       Can Parliament enact legislation that requires that a person be or

has previously been a barrister or advocate of at least 10 years

standing at the bar of a province as a condition of appointment as a

judge of the Supreme Court of Canada or enact the annexed

declaratory provisions set out in clauses 471 and 472 of the Bill

entitled Economic Action Plan 2013 Act, No. 2?

4)      By Notice of Reference dated October 22, 2013, the above-noted reference

was filed with the Supreme Court of Canada;

5)      The questions referred to the Supreme Court of Canada engage the issues

raised by this application. The Supreme Court of Canada has been asked to
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provide an opinion properupon the interpretation of sections 5 and 6 of thep p p

Supreme Court Act as well as Parliament' s legislative authority to enact

legislation requiring an appointee to have at least 10 years experience at the

bar of a province as a condition of appointment;

6)      In answering the second question referred to the Supreme Court, the Court
will be required to consider the applicability of sections 101 of the

Constitution Act, 1867 and sections 41( 1)( d) and 42( 1)( d) of the Constitution

Act, 1982;

T 7)      The proposed stay is in the interests ofjustice and the public interest;

T
8)      There is no prejudice to the Applicants from the proposed stay;

T
9)      Federal Courts Act, R.S. C., 1985, c.17- 7, s. 50( l);

10)    Federal Courts Rules, SOR/ 98- 106, rules 3, 8, 317, 318, 359, 401;

T 11)    Supreme Court Act, R. S. C. 1985, c. S- 26, ss. 4, 5, 6, 53;

T 12)    Rules of the Supreme Court of Canada, SOR/ 2002- 156, s. 46;

13)    Constitution Act, 1982, being Schedule B to the Canada Act 1982 ( UK), 1982,

c. 11, ss. 38, 41( d), 42( 1)( d);

14)    Constitution Act, 1867, 30 & 31 Victoria, c. 3 ( U.K.), s. 101;

15)    Such further and other grounds as counsel may advise and this Honourable

Court may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing

of the motion:

1)      Affidavit ofAndrew Law, sworn October 28, 2013 and exhibits thereto;

2)      The Notice of Application, dated October 7, 2013;
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3)      The Notice of Constitutional Question, dated Octoberober 9, 2013; and

4)      Such further and other evidence as counsel may advise and this Honourable

Court may permit.

r I
October 28, 2013

I
L--  William F. Pentney

Deputy Attorney General of Canada

Per:    Paul J. Evraire Q. C. / Christine Mohr

Department of Justice

Ontario Regional Office

The Exchange Tower

T 130 King St. West
Suite 3400, Box 36

Toronto, Ontario

TM5X 1K6

Tel:     ( 416) 973- 4006/( 416) 973- 4111

Fax:    ( 416) 952- 4518

File:    2- 599029

Solicitors for the Respondents,  the Right

Honourable Stephen Harper, His Excellency
the Right Honourable Governor General

David Johnston,  the Attorney General of
Canada and the Minister of Justice
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BETWEEN :   r ii, 7a

ROCCO GALATI AND CONSTITUTIONAL RIGHTS CENTRE

Applicants

and-

THE RIGHT HONOURABLE STEPHEN HARPER, HIS EXCELLENCY THE

RIGHT HONOURABLE GOVERNOR GENERAL DAVID JOHNSTON, THE

HONOURABLE JUSTICE MARC NADON, JUDGE OF THE FEDERAL

COURT OF-APPEAL, THE ATTORNEY GENERAL OF CANADA AND THE

MINISTER OF JUSTICE

Respondents

AFFIDAVIT OF ANDREW LAW

I, ANDREW LAW, of the City of Toronto, SOLEMNLY AFFIRM THAT:

1.  I am employed by the Department of Justice as Counsel in the Ontario

Regional Office in Toronto, Ontario. I provide assistance to Paul J. Evraire, Special

Counsel, and Christine Mohr, Senior Counsel, with respect to the within application.

As such, I have knowledge of the facts hereinafter deposed. Where I rely on the
7

information of others, I state the source of my information and verily believe it to be

true.



7
2 -

The Application

2.  The Honourable Mr.  Justice Marc Nadon  (" Justice Nadon")  was

appointed to the Supreme Court of Canada by Order in Council, P. C. 2013- 1050,

made October 3, 2013. Attached hereto and marked as Exhibit " A" is a true copy of

Order in Council, P. C. 2013- 1050.

3.  Justice Nadon was sworn in as a judge of the Supreme Court of

Canada before the Right Honourable Beverley McLachlin, P. C., Chief Justice of

Canada, and the Judges of the Court in a private ceremony held on October 7, 2013.

A copy of the news release dated October 7, 2013 is attached hereto and marked as

Exhibit" B".

4.  This matter was commenced by Notice of Application issued on

October 7, 2013 and served on October 8, 2013. A Notice of Appearance was filed

and served on October 11, 2013 on behalf of the Right Honourable Stephen Harper,

His Excellency the Right Honourable Governor David Johnston,  the Attorney

General of Canada and the Minister of Justice.

5.  The Applicants challenge the appointment of Justice Nadon to the

Supreme Court of Canada. Attached hereto and marked as Exhibits " C" and " D" are

true copies of the Notice of Application and Notice of Constitutional Question.

6.  On October 8, 2013, the Supreme Court of Canada issued a news

release indicating that Justice Nadon had decided, in light of this challenge to his
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appointment, not to participate in matters before the Supreme Court of Canada. A

copy of the news release dated October 8, 2013 is attached hereto and marked as

Exhibit " E".

7.  As a result of Justice Nadon' s decision not to participate in hearings

before the Supreme Court of Canada, the Court is now operating without a full

complement ofjudges.

Reference to the Supreme Court of Canada

8.  On October 22, 2013, the Economic Action Plan Act 2013, No. 2, was

introduced in the House of Commons. Clauses 471 and 472 of the Bill propose two

declaratory provisions, to be named section 5. 1 and 6. 1 of the Supreme Court Act.

Attached hereto and marked as Exhibit " F" is a true copy of Division 19 of the

Economic Action Plan Act 2013, No.2 containing clauses 471 and 472.

9.  Also on October 22, 2013, His Excellency, the Governor in Council,

by Order in Council, P. C. 2013- 1105, referred two questions to the Supreme Court of

Canada for hearing and determination. The first question relates to the interpretation

of sections 5 and 6 of the Supreme Court Act. The second question asks the Court to

rule on Parliament' s authority to enact a requirement that an individual have at least

10 years experience as a member of the bar of a province to be eligible for

appointment to the Supreme Court. By this second question, the Attorney General of

Canada intends the Supreme Court of Canada to rule upon Parliament' s constitutional

jurisdiction to enact such a requirement.
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10. The questions referred to the Supreme Court of Canada read as

follows:

i)   Can a person who was, at any time, an advocate of at least 10 years
7 standing at the Barreau du Qu6bec be appointed to the Supreme Court of

Canada as a member of the Supreme Court from Qu6bec pursuant to
sections 5 and 6 of the Supreme Court Act?

ii)  Can Parliament enact legislation that requires that a person be or has
previously been a barrister or advocate of at least 10 years standing at the
bar of a province as a condition of appointment as a judge of the Supreme
Court of Canada or enact the annexed declaratory provisions as set out in
clauses 471 and 472 of the Bill entitled Economic Action Plan 2013 Act,
No. 2?

11. Attached hereto and marked as Exhibit " G" is a true copy of Order in

Council, P. C. 2013- 1105, dated October 22, 2013.

12. The Attorney General of Canada commenced the above-noted

reference by filing a Notice ofReference with the Supreme Court of Canada Registrar

on October 22, 2013. Attached hereto and marked as Exhibit " H" is a true copy of

the Notice ofReference filed on October 22, 2013.

13. The Attorney General of Canada has brought a motion to the Chief

Justice of the Supreme Court of Canada for a direction that the above- noted reference

be heard on an expedited basis. Attached hereto and marked as Exhibit " I" is a true

copy of the Attorney General of Canada' s Notice of Motion setting out a proposed

expedited timetable.
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14. I make this affidavit in support of the motion for a temporary stay ofpp p Y Y

this proceeding brought by the Attorney General of Canada and for no other or

improper purpose.

AFFHZNMD before me at the City of
Toronto in the Province of Ontario on

October 28, 2013

ssioner for aking avi s AW
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This is Exhibit " A" mentioned and

referred to in the affidavit of Andrew Law

Affirmed before me this 28t"  day of October, 2013

commi ioner for taking affidavits
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P. C. 2013- 1050

t a
Certified to be a true copy of a Minute of a Meeting of the Committee of the

Privy Council, approved by His Excellency the Governor General

r

cANAOA
on the 3rd day of October, 2013

PRIVY COUNCIL

The Committee of the Privy Council, on the

recommendation of the Prime Minister, advises that letters patent

under the Great Seal of Canada be issued appointing the

Honourable Marc Nadon, a Judge of the Federal Court of Appeal,

to be a Puisne Judge of the Supreme Court of Canada.



13
C. P. 2013- 1050

Copie certift& eonforme au proc6s- verbal dune r6union du Cornit,6 du

Coriseil priv6, alpprouve par Stan Excellence le Gouverneur geri6i, 1 le

crw aoA
3 octobre 201

CONSEIL PRIVe

Sur recommandation du premier ministre, le Comitb

du Conseil priv& recommande que des lettres patentes revctues du

grand sceau du Canada soient emises nommant ('honorable

Marc Nadon, juge de la Cour d' appel fdd6raje, au poste de Juge de

la Cour suprdme du Canada.
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This is Exhibit " B" mentioned and

referred to in the affidavit of Andrew Law

Affirmed before m this 28th day of October, 2013

Commissi ner f ing affidavits
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FOR IMMEDIATE RELEASE

OTTAWA,  October 7,  2013 The Honourable Mr. Justice Marc Nadon was sworn- in as a

judge of the Supreme Court of Canada before The Right Honourable Beverley McLachIh Chief
Justice of Canada,  and the judges of the Court in a private ceremony on October 7, 2013. A
formal welcome ceremony will take place on a date to be announced.

For further information contact:

Owen M. Rees

Executive Legal Officer

613) 996- 9296

owen. rees( a. scc- csc. ca

POUR DIFFUSION IMMEDIATE

OTTAWA, le 7 octobre 2013 — L'honorable juge Marc Nadon a prete serment commc juge de
la Cour supreme du Canada devant la tres honorable Beverley McLachIh juge en chef du
Canada, et les juges de la Cour lors d' une c6remonie privae tenue le 7 octobre 2013. La date de
la ceremonie d' accueil officielle sera annoncee plus tard.

Renseignements

Owen M. Rees

Adjoint executif juridique
613) 996- 9296

owen. rees( ascc- csc. ca



This is Exhibit " C" mentioned and

referred to in the affidavit of Andrew Law

Affirmed before me this 28t"  day of October, 2013

Commis oner aking affidavits
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FEJ) ERAI., C01JR' r

R..00CO GAL VTI. and

C' t)    ' f` P' 1lT` l' IC.) ivF L Iz G1-JTS a EN' RE INC'.,

and

fl IF Rl611" 1 I-10NOIJ]. : A 3l E STEPHEN 1- 1AP\P1=R.[ 115 11XCT1_ 1, 1. NCY" l HE' R1611"

ITCH O'71 ZAE3LE GOVERINOR GENIERA- I. T? rAID JC) ITNSTON,

T1IE RIG1 1' 11C3NOT' I2ABLE 13EVER1. EY MCLAC' III. IN, 04IE R" S' TICE 01, CANAISA—

I-1IE 110NC) URABLE JUSTICE MARC N DON.
3t.lDG C`t: l' 1' 111 FED s I. rV, CClt.! Rl'(") APPEAL,

I' 1 iI A' F1' OR: TY GENERAL C71 i :1Ns D, aaatl` I'IIL ;MINIS" pI: R tJ1 . lt l4"1` 1C,` l

Respondents

NOTICE OF APPLICATION

tpursmint tom. 18— IS. 1 Feder-Al C' our( a rAct, and

m 24t1' i and 52 of the Constitution©n Act, 1982)

TO TIll: RESPONI) ENTS-

A PROCEEDING HAS BEEN CO.N-LV1ENICED AGAINST° Ir OU by the applicant. Ilie relief
claimed by the applic am appears on the following, page-

THIS APPLICATION will be heard by the Court at a time: and place to be fimA by the iudiciol
Vdarinistrator. Unless the Court directs otherwise, the place of hearing will be as requested by

the an lican". 14le appliewit request. that this application be heard at Toronto, Ontario.

IF YOU WISH TO OPPOSE TII1S APPLICATION, to re-ceive notice of any step Ln the
applic ation or to b S'? Y Cl 1ti" Etli creel` t l( tCumenls n th applicatio . you or a soli itor of tltl'o for
YOU atnast prepZtr  , aerie Of' appe;arance in Fonn  ( Ia prescribed by the Federal Court Rules,
1998 and serve it on die applicant' s solicitor. or:+-here the taplalicant is: gel- represented. on the

licant, t?t'IT'HIN 10 DAYS of1heim--served with Ibis no ca:€ 7f. application.
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opies of The Federal Court Rules, 1198. information wncerning, dw local offices 01' 1311C
Court and other nccv sue,—V, ini'k-)rmnlio-n mu'y be obtained on reqw.-M to tile AdvniTiislrator ofihis

jjj-t-,q() tj.alNla ock..pfionc , 3 1:"," 992- 421; 8) or at any k1cal office,

IF YOU FAIL TO OPPOSE THIS APPLICATION', JUDGMENNT MAY BE
IN YOUR ABSENCE',AND WITHOUT FURTHER NOTICE TO V01,%

DA H."D at Fori) InO oli [ 11:--s 7"
t' 

day of (.) eaobeT, 2013.

T N

I J ,Issited by.

180 QUOp 8#  rue QWtIrl,

bureau 200

1'
tado Tomnto, Onteo

3LI

YO:

Ontaho Reg-ional Clffifue
The F',xcfiatwe To%ver

10 King Strcel West
Suit,,: )- 100. Box 16

orowo ON M 5X 1 K6
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OF APPLICATIONt

f'URSUAN' r i,o s. is AND 18J OF THE
FEDERAL COURT A( 7

1`01"FIE RESPONDENTS:

YOUARI. i. 11F.IZEBVADVISED that theApplictuits, kocco Galati, w"d the cons*,,Itutional kl,& ts

Centre inc., will K: making,an application to flic Court, on a dad anti at a tinhea.,W P,li4cc to be- set by

the Court, : br Ific purpose of obtaining- pursuantto s. 118and 18. 1 ol' ilic Vei-kral 6no -ici,

1985, e&'.- 7 as wnonded, declaaton,  prem- alive and' ir1juiictivc refiel", frorn the dLxisiori- maki,:

Oetolber 2013, ( n pp

Nadon, it ju( jgie (.) ftjlle 1 & ral CouA of) kppeal to the Supreme Couil of Canada puisuant, to tile

r,:quircmems of ss, 4(2) 6., 10 and 11 the Supreme Court qf6madu Aet and s- 41( d) and 42(d) ol

the lGonstitntionAct, 1982.

The Applicants will be Tilaking application for THE FOLLOWUNG lad fff:

L A die(Jaradon thm':

a.)      ' i Jul- ITre of thle 1-- ederat Court  ( of Appeal)  cannot 1v j,)ominaled,  wnfimied,

appointed, nor mvom in, pursuant to ss. 1( 2). 6. 10. and 11 of the Supreme Court

Aaas one ut' die required three Quebe,, Jimfices of Supre- w COLIN 01- C,=- da:

ia, s. 6 of the Slip I  pt,111c, ColirtAct, when properly iaterIvott: d. m wv, with S. S

Si vranje CotirlAd,       for the appolillIllelit from" anvong-:

Gahm]- of Aj)nmland Superior Jusfices of Quehec- or

60 Advocates ot-Quebee ivith at lectqt 10 years standing at Lhcbw

With - ftom ; gnontr- nicall-mg, slifirig JUSLICOF CLWI- elltb,' 011 MC 0,.- iOVOQ, 11L's

1:, tst 11) vkel"Irs offilore) mst priorto, noamn"niori
j
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fc 111-al IN: aqplx) iptaielu of Federai Covil ( of Appeal) Judges. under 6 of the. Vupre-ine

CoflrtAct&, QuebCC* JUdLgQ,,, to I'lle- Supreme Coup of Can corrstltv,%ts

to  " tk composition- of the Supreunc COLIK of Cxiad-, and vbould re.,QuM

amendmern, according it) consk4utimial I'OrirUla ws urdlcr,,00xi and stt

out in 41( ch mid 42( d) of the Constilution Act,. 1982:

d)      tbaiuleap intnien't of"Federal Court WlAppeal) Judges, wider s, 6 of the SuprentePO

Court Aci, as " Quebec" jud ges tO the, Supreme Court of Ouiada, U31dLM11il1eS ZIrld

breaclics the ". Fc-dcralisrti-,   and " Pude of 1, a-w- pilk-Us. and

wnderlyi,no cons'.1tutional : mperafives, as enunciated, inkr alia. by the Suprc.rite;

CoLtrt(.,& Clwada in the Quebec Secession Reference;

kv,,the appointrinent of Federal Court( of Appeal) Judges, under s. 6 of- tic , V11,P.reme

Court Act, as" Quebec" fudges to the Supreme Couil of Cwia&., 1- urtner breaches the

Appliwnt' s rights to a fikir and hidefvndent judiciary at, iguarapteed bN thG

muter- 1% 1110 requiremem, of the Coiistitufwn, l Imperativcs, of the Rifle of Law.

Cons0tution- afism. and Fede.- alism. as well as s. 7 of the Charter ,.: set ouL inter

alia, by the Suprerne Court of Canada in the Jz0ges' Refet-ence;

thz t flit horsey' General ofCanada( Minister ofJusticei rather than commissioning

a private kfAy Ophliop- from fom" er Suprexn(: Court of Canada justicc ll-Ull 131-niiie. or,

v,,,hc! hvr a Federal Court [ of Appeal,) Judg.could bt! appointed its on o', tlic fiire

Qbec Judoes, x-, req byuin.A s. 6 of the 5up. reme Cott WrfAct,   ; IS dUI A)OLI.Ilti to

brim, v1 reference tiff the issue to the Suprenit, Court of Canada lit rsuaw to s, 53 of

supreme Courtelct.
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A rLmi anerr', i.., Id in-.,erim ordei% in      - m-aure o I) prohibition, pmsiiam to 2 andi 18- J 11

of dw Federal Courts Act, and ss. 2411.) an& or s. 52 ofthr Consfimfian Act, IYN2, to

p k ictlenrohib,ft tke api-K-) Intmem- III,: issLlmce ol 5 patent under the ( Ircal SC,!!, PUrAKIIII ' 00

4,,2 J of the Supreme Court A,,l . or the " svvcaring in", aarministraim!; ol" Iffic oatb the

Chicf Justicc. or in. case of her ithiess, by any other Jadge 11rcsent in QuIINVa, PLITSU311t 10-,, S-

m11 M, the Supreme Own Aa,  of the Honourable Iisfic;:  NA rc Nad n k,,

R esix)naents, and ffi.mi, any of their designates, 1( 3 the Supreme Coact off'lanzKia.

That, Should I mers patent under the Great Sea] be issued. and the loadi almvJy

tha - SUCK FiS-Crlt Wider the Great"> eui. b , way cat:

a)      Ooo\ Vamanto;

b)   relic'; and

C)      ; m order un tht namm-(if) certioniri,

ne de.clared invalidkind qt.-Aied. nunepra furic to the day prior to ene nomimatiini Of

the HonourableJustice Marc Nadon to fill the vacant Supreme Court of Cariada slot

as ont or the ifiree(' i) Quebec Judges required under s. 0 of the Supreme Court Act.

4,       Suct, further relief and other grounds as counsel may advise and this Honourable Court

pen,31iL



THAT THIS APPLICATION IS BASED ON THE FOLLOWIM.; GROUNDS:

ia)      a JudgC of the Federal Coun  ( of AppcaV) cannot be iiominawd,  cc fimw4

appollited, nor sworn in. pursimm to ss. 4( 2)- O 10. and 11 1 CCtK Suprem, Courf

Act as om of the required th= () Uebec Justicesofffic " iaprcillic C.ourt of Cana&

undcr S- 6--

b)     s. 6 of the Sulvvne Court Act; when pmptAy interpreted In to-w, with ,;. 5 of the

Supreme CourtAct, allows only for the appointment firom- aamong".

Court of Appe*J and gaup, for Justices of Quebec; or

ii Advocates of Quebec with at least 10 years- standing, at the b. m-

wftl, " Oom., anion"',    amm, 3itting Justices Curmlitly or, the COLUM tar advocatesL
Z.,

t:c*;- Ihe} past 10) years of more) just prior to nomination for appointment;

c)     the -appointment of Federal Coun ( of Appeal) Judges. w.id--r s- 6 of the Supreme

Courl Act as" Quelxc'- Judges to the Supreme Court of Canadzt, constitutes; a rbalkge

to " alit.' composition" of the Supreme Court of Caaada and would require a

coast itutional amendunent accordine to constitutional 1'0miula as mienstood and set

out in ss. 41( d. and 42( d,) of the Conslitution Act, 1982-

d)     the appointment of Federal Coun ( of Appeal) Judge<". under s. C, of the Supreme
C-

Coun Act, as " Queb ix" judges to the Supreme Court of C.-unada, undennines and

N' t'WIWS Lhe " Faderalism-- " Constitutionalism". and " Rult of LaNC' pillar-s, and

uliderhinc Constitutional inmennives, as : nunciaaed. inter alit, [n I-& Supreunc

0LJ ri 0 f(-',aZ12da irt the Quebec Sectmion Rcferenve-
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flt: vvoinimlemt of Federal' COUrt. ( Or Appeal)   under s. f.) of tK, Supremne

Comri - for, as" Quebec" judges to the Supreme Court o," Canada, further breaches, th-

rikghr,s to a fair and indepcnduni judician,  as guaranteedi Fy div

requirements ( Yr 11v Constitutional if IN Rule of L..Nv,

and Fed era] ism. as well as s. - 1, ( if the Olo'rter azs sci ma.  inter

alga, by the Supreme Court of Canada in the Jud ges' Re ence:

AttomeN General of Canada ( Nfinister of Justice) rya ier than commissionfflo .. l

prrvatt^ legal opinion, from fi)nner Supreme Court of Caiiada Justice lan Bitink. on

whether : 3 Fedcral Court ( of Appeal). judgac could bc appointed as one offli thre:.

Qtwhoc Judges, as required by s. 6 of the Supreme Court Aet, 'was duv,.-houmd to

briu, a refervnee on the issue to the Supreme Cow of Calada pursumit to s, 5? of

the Supreme Cow-tAa.

2.  Sucii further --elief and other growids a: couiml may advi.se and this Pono-urable Court

THF APPLICANT REQUESTS, marstilant to Rules 317 and 318 or' the Ft'derd.l Court.- Rules,

I[-...at the lx'^-,spomdcntsss nd a cenified copy of the t llowlngmaterial that -is not in the posse!fisvlrk
0" the 0"jpli", 11 bUt is in the possession of the Tribunal( Minister of' Jusflcee A( tomcy Ciencral of

UamAm', to the applicant and to the Regi-ary-

any od-jer lcqwl opinion com. missloned and/ or received by the Minister Of JUStieciAtiol- 11c',

Utrwral of Canada. The Riphl Honourable Stephen Harper, and",or any of

Or, ilc , LaMt;. 0", 011ier qucstions co% cred by lbri-ner Sklpnelnc COurl ( it'(' lanadn jus?ic,. 1; ol

Birnl  ' s opinion. alld. or any opinion whatsoever wid) rizspeci to Ole appoiatInw."', ol

ol' Apjxeal) judge to the Supreme Court ol'.0 imnda.: and



11-,  and . dl opinions wid",C)r Commentary providkd by Pro[ essor afivL,'Gr. forrrici

UTIR111V Cow-, of, Canada Justico 1-,musc Charwm or navow- eke whatsoever with

respoc', to flie-, aaers rel.1, rred,  to in I. above,

AND FURTHER TAKE NOTICE TUAT the Appliew- as intend W seck an inwTifn orde-r,

pursuant tc, inter alia, Metropofilum Stores alid RJR MacDonald. to. stay tbt appointincia zindl

in ofthc 4,inow-able Justice NfarcNadon, to the Supreme Court of' Cam-da, to N.- made

retumable v- 1hin 2- 13 xvceks ftom the Issuance and Ser-vice of the within origimating, Noficz- of

A-,  lication, pending the expedited determination of the singlar issue cornamed in thewithinPpgp

upplicatioll.

I" he ziddross in, Canada", here docuakients, may be seived on. the Applicants is:

ROCCO GAtATT L, AW FIRI&I SJ.,ANSKY 1. AW
F"C)FVSSIONAL CORMU' l- ION PR( 7FESSIONAL.(.' OR PORATION,

Rocco Galati. A, Lj- 11 jul. m.   P.-MI SlanSk '. BA- 1113., JA).

1062 Col loge Street, Lowe I,evel 1062 College Street, 1, A) wer txvel

Turori' o, Ontario N461A IAA Toronto. Ontario N1611 1 A9

TET,: ( 416) 536- 12"M

TEI,: 416) 530- 9684 FAX- ( 416) 536- 9842

FAX: ( 416) 530- 8 129 Emai I: p 1aqskv,,d'bglhieT. ca

The ApPiicwnts propose the this application be heard in Toronto.



DA 111) al Toronto. ,', is 7"' day o C October,

Rocw GALATI, on his wmi 1xiialf.

CVO GALATI LAW FIRM

P1'\
1()

FFSSI0NAi. C-ORPCIRATION

062" Collep- Street. 1- oucr Level
Toronto- Ontario ! 6111 I A9

TEI:: ( 416) 530- 9684

FAX,X,   (4116) 
2(-)

roccmifidirect- coni

V, PAUTL SE,     KY. on' behalf of the Constitutional Rights Centre Inn.

SLRNSA Y LAW PROFESSION' Al, CORPORATION

Paul Slansky, B. A., la- B.. M

1062 Colle-ec Street, Lower Level

Torotivi. Ont-aiio M611 I 9

TEL, (416) 53-6- 122u

FAX: ( 416) 536- 8942
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This is Exhibit " D" mentioned and

referred to in the affidavit of Andrew Law

Affirmed before me this 28th day of October, 2013

A Commissi er for taking affidavits
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Registry No.: T- 1657- 13

FEDERAL C01JW1'

BETWEEN:

ROCCO GAT, ATT,

CONSTITUTIONAL RIGHTS C.EN' I' RE INC.,

Applicants

and

THE RIGHT HONOURABLE, STEPHEN HARPFR, HTS F.XCFT.,T.,ENCY TT11- lu-G. 1- 1.,
HONOURABLE GOVERNOR GENERAL DAVID JOHNSTON,

rHE R1GH'1', H.ONOURABLL I3LVL,RLLY MCLACHLIN, CHIEF JUS-1- ICU, OF
C: ANADA,

THE HONOURABLF.MARC NADON, JUDGIF. OF THE FFDF.RAT, COT TRT OF
APPEAL,

rj1E.AI-I'OIZNEY GENERAL OF C:ANADA,' 1'llE M1NIS'I'ER Ulu JUS' 1' ICL

Respondents

NOTICE OF CONSTITUTIONAL QUESTION

You are hereby advised that, the Applicants intend to invoke and question the

constitutionality, as well the operability and applicability oi' inter alia, ss. 4( 2), 5, 6, 10,

and 11, of the Supreme Courtt Act, R.S. C. 1985, c.- 26, with respect to the appointillcnt

of' 11ie Honourable Marc Nadon, Judge of the. Federal Court of APpeal to the Suprcltic

Court of Canada as a" Quebec" Judge, based on inter alia ss. 7, 24( 1), 41( d) and 42( d), of

the Conrfitution Act, 1982, as will as underlying constitutional imperatives of

Federalism, Constitutimial. ism, iwd Rule of Law, and to challenge the constitutionality as

well as the operability and applicability of iftter alia, ss. 4( 2), 5, 6, 10, [ Intl 11, of the.

Supreme Court Act, R. S. C. 1985, c. - 26, on an anticipatori ly expedited basis to be sct

downs by the Administrator of the Fede. al Churl, at,
Federal Court of Canada

180 Queen Street West, Suite 200
Toronto, Outario M5V 3L6
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The following are the material facts giving rise to this constitutional question:

1.       On or before October 3"d, 2013 The Right Honourable Stephen Harper

purportedly lunninated The Nondurable Justice Marc Nadon, a sitting Just= of

the Federal Court of Appeal, to the; Supreme Court of Canada as a " f) ucbec"

Judge pursuant to s. 6 of the, Supreme Court.A ot.

2.       At some time, unknown to the Applicant_~, Governor- in- Council purported to

issue letters patent, under the Great Seal, appointing The Honourabie Justice

Nadon, pursuant to S. 4(2) of the Supreme Court Act, to the Supreme Court of

Canada as a" Quebec" Judge pursuant to s. 6 of the Supreme Court Act.

3_       On Thursday October 3"', 2013, The Right Honourable Beverley McLachlin,

Chief Justice of Canada, announced that The Honourable Justice Nadon would be

sworn in.., on a date to be announced". No such slate, to the Applicants'

knowlcdgf,, was announced.

4.       On or about Monday October 7"', at wi unknown time, The Hattourable J ustice

Nadon had his purported oath, Va3rsuant to ss. 1 t1- 11 of the Supreme Court flies,

administered by the Right Honourable Beverley Mci.achlin, Chief. lustice or

Canada, in Ottawa. Subsequent to this, an October 7`
I',

2013 the announcement

was press released by the Supreme Court of Canada from Ottawa. At the swine

tii e of the press release, the notice of application, in the within application,

which had been prepared and drafted over the weekend orOct:ober 5- 6"' by the

Applicants, and finalized by the morning; of October 7`
f',

wz being issued in the

Fcdcral Court Registry in Toronto.

5,       On October 8
h,

2013, The Honourable Justice Nadon publicly indicated the.

following by way of press release,

Mr. Justice Marc Nadon has decided, in light of the challenge to his
appointment pending beflare the: Federal Court, not to participate for the
time being in matters before the Supreme Court oi' Canada."
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The following is the legal basis for this constitutional question:

a)      As set out in the Applicant' s Notice of Application filed with the Court. contained

as annexed hereto as" Schedule R".

b)      Such further grounds as counsel may advise and this Honourable Court allow.

Dated at Toronto this 9f1' day of October. 201.3.

ROC" CO GALATI LAW 1 LI.tM

1' ROJ. I,;SSIONAL C: C} RPORA" I TONI
Rocco Galati, H. A.. I- L.. B.. LL. M.

1062 College Street, Lower level

Toronto, Ontario M61T 1 A9

TEL: ( 416) 530- 9684

FAX: ( 416) 530- 8129

Email: rocco(..; idirccl.con•

Solicitor for the; Applicant

TO:    The: Attorney General of Canada
The Attorney General of each Province.
and Territory, as annexed hereto as " Schedule A"
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SCHEDULE A"

to Notice of Constitutional Question

Attorney General of Alberta
Dopartrnent. of Justicc Attorney General
403 l'..(:gislat.urc Ruilding Ministry of the Attorney General
Edmont.on, AB J' 5 K 2Ti6 720 Bay Street, l I' h Floor
PAX: 780- 422- 6621 Toronto, ON M5G 2K1

FAX: 4 1 6- 3264 007

Attorney General o.f..bridsh Columbia
Parliament Buildings, Room 234 Attorney General of Prince t-?dward Iskind
PO Box 9044, Stn Prov. Govt.  4th Floor, Shaw Building North
Victoria, BC V8W 922 P. U. Box 2000

FAX: 250- 387- 6411 Charlottetown, PL'•I C 1 A 7N8

Fax: 902- 368- 1910

Ministry of Justicc and Attorney Cicncrtrl
Department of Justice Prucuruur o6n6nil du Quibcc
104 Legislative Bldg.       1200 route de FEglise, 6i6me etage

450 Broadway Quebec, QC. G IV 4M l

Winnipeg Manitoba R3C OV8 Fax: 418- 646- 0027

FAX: 204- 945- 2517

Minister& Attorney General

Attorney General Department ol'. tustiec

Centennial Building, 355 Legislative Bldg., 1tootn 30
P.O. Box 6000 Regina, Saskatchewan S4S OB3

Fredricton, NB 333 B 5111 FAX: 3 06- 787- 123 2

FAX: 506- 453- 3651

Attorney General of Yukon

ALlorn4y C,encral of Newfoundland Department oFJustice- Yukon

4th Floor, Confederation Bldg. B.       PO Box 2703 (. I- 1)

110 Box 8700 Whitehorse, YK Y I 2C6

St. John' s, NL Al B 4J6 FAX: 867- 393- 6379

FAX: 709- 729- 2129

Attorney General of Nunavut

Attorney General or the Northwest Department of Iustice

Territories Court Housc

Dept, of Justice- Northwest Territories PO Bag 1000, Stn 500
P.U. Box 1320 lgalttit, NU XOA 0110

Yellowknife, NT X 1 A 2L9 FAX: 867- 975- 6195

FAX: 867- 873- 0306
Minister of Justice & Attorney General of

Attorney General - Department of Justice Canada

41.h Ploor, 5151 Terminal Rd.    284 Wellington Strcct

P. O. Box 7 Ottawa, C) N K IA 0 H,R

Halifax, NS 83J 2L6 FAX; 613- 990- 7255

FAX: 902- 424- 7596
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SCIIEDULE, R,

to Notice of Constitutional Question

Court File No.:

FEDERAL COURT

ROCCO GALATI, and

CONSTITUTIONAL RIGI3TS CENTRE INC.,

Applicants

and-

THE RIGHT HONOURABLE ST! PBENT HARPSIt, IRS EXCELLENCY THE RIGHT

IONOURABLE GOVERNOR GENERAL DAVJD JOHNSTON,

T14E RIGHT HONOURABLE BEVERL. EY MCLACHLIN, CHIEF JUSTICE OF CANADA,

THE HONOURABLE JUSTICE MARC NADON,
RMGE,OF THE FEDERAL COURT of APPEAL,

J ATTORNEY GENERAL of CANADA, and THE MINISTER OF JUSTICE

Respondents

NOTICE Or, APPLICA.TJON

pursuant to ss. IS 718. 1 Federal Cenrts Act, and
ss. 24( 1) and SZ of the Constitution Act.,1982)

TO THE MPONDENTS:

s,       A PROCEEDING IIAS DREN COMMENCER AGAINST YOU by the applicant. The relief
claimed by the applicant appears on the following page.

MS A.PPUCA.T. ON will be heard by the Court at a time and place to be fixed by the Judicial
Administrator. Unless the Court directs otherwise, the place of hearing will be as requested by
the applicant. The applicant requests that this application be heard at Torotdo, Ontario.

s-       IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the
application or to be served with any documents in the application, you or a solicitor acting for
you trust prepare a notice of appearance in Form 305 prescribed by the Federal Court Rules,
1998 and serve it on the applicant' s solicitor, or where th.c applicant is self represented, on the

applicant, WITHIN 10 DAYS of being served with this notice of application.
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Copies of the Federal Court Rules, 1998, it)-formation concerning the local ofliecs of the
Court and other necessary Monxn.ation may be obtained on request to the Administrator of this
Court at Ottawa( telephone 613-992-4238) or at any local office.

IF YOU FAIL TO OPPOSE THIS A,PPLYC: ATION, TUDGMENT MAY DE GT EN
IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.

DATED at Toronto on this 7`
h

day of October, 2013.

Issued by:

Address of

Local office:,'

1$ 0 Q en street WOW 180, rue Queen Guest
tune 200.    bureau 200

TO:       Department of Justic$      Toronto, QltWO Toronto, Ontario
Ontario Regional Office 1i 5v 3LO M5V X6
The Exchange Tower

130 King Street West
Suite 3400, Box 36
Toronto ON M5X IK6
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ORIGINATING NOTICE OF APPLICATION

PURSUANT TO 5. 18 AND 18. 1 OF THE

FEDERAL COURT ACT

TO THE RESPONDENTS:

YOV ARE PER1CI BY ADVISED that the Applicants, Rocco Galati, and the Constitutional Rights

Centre Inc., will be making an application to the Court, on a day and at a time and. place to be set by

the Court,. for the purpose of obtaining, pursuant to s. 18 and 1. 8. 1 of the Federat Court Act, R.S. C:_

1985, c.F.- 7 as amended, declaratory, prerogative " d injunctive relief, from the decision, made

October. 3`
d, 

2013, to appoint and `.`swear in" ( administering of oath) the Honourable Justice Marc

Nadon, a Judge of the Federal Court of Appeal to the Supreme Court of Canada pursuant to the

requirements of ss. 4(2) 6, 10 and 11 the Suprertte Court of Canada Act and s. 41( d) and 42( d) of

the Consti" otz Act, 1982.

The Applicants will be making application for T   + FOLLOWING RELIEF.

1.       A declaration that:

a)      a Judge of the Federal Court ( of Appeal)  cannot be nominated,  coermed,

appointed, nor sworn in, pursuant to ss. 4( 2), 6, 10, and 11 of the Supreme Court

Act as one of the required three Quebec Justices ofthe Supreme Court of Canada;

b)     - that s. 6 of the Supreme Court.Ae4 when properly interpreted, in tow with.s. 5 ofthe

Supreme CourtAct, allows only for the appointment from " among";

i)       Court o.fAppeal and Superior. Justices ofQuebec; or

ii)      Advocates ofQuebec with at least 10 years standing at the baz;

With " from among" meaning sitting Justices currently on the Court, or advocates

for the past 10 years of more) just prior to nomination for appointment;
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c)      that the appointment ofFederal Court( ofAppeal) Judges, under s. 6 ofthe Supreme

CourtAet as" Quebec" Judges to the Supreme Court of Canada, constitutes a change

to  " the composition"  of the Supreme Court of Canada ai)d would require a

constitutional amendment, according to constitutional formula as understood and set

out in ss. 41( d) and 42( d) of the ConstUxition Act, I982:

d)      that the appointment of Federal Court( of Appeal) Judges, under s. 6 of the Supreme

Court Act, as " Quebec" judges to the Supreme Court of Canada, undermines and

breaches the " Federalism", " Constitutionalism", and " Rule of Law" pillars, and

underlying constitutional imperatives, as enunciated, inter aria, by the Supreme

Court of Canada: in the Quebec Secession Reference;

e)      that the appointment of Federal Court( of Appeal) Judges, under s. 6 of the Supreme

CvurlA.ct, as" Quebec" judges to the Supreme Court of Canada, further breaches the

Applicant' s rights to a fair and independent judiciary as guaranteed by the

underlying requirements of the Constitutional imperatives of the Rule of Law,

Constitutionalism, and Federalism, as well as s. 7 of the Charter as set out,  inter

alia, by the Supreme Court of Canada in the Judges' Reference;

f)      that the Attorney General of Canada( Minister of Justice) rather than commissioning

a private legal opinion, from former Supreme Court of Canada Justice Ian 13innie, on

whether a Federal Court ( of Appeal) judge could be appointed as one of;the three

Quebec Judges, as required by s. 6 of the Supreme Court Act, was duty-bound to

bring a reference on the issue to the Supreme Court of Canada pursuant to s. 53 of

the Supreme CourtAct.
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2.       A pemianent and interim order, in( the nature of) prohibition, pursuant to ss. 2 and 18- 18. 1

of the  .Federal. Courts Act, and ss. 24( 1) and/ or s. 52 of the Constitution Act, 1982, to

prohibit the appointment, the issuance of setters patent under the Great Seal, pursuant to s.

4( 2) of the Supreme Court Act , or, the " swearing in", administrating of the oath by the

Chief Justice, or in case ofher illness, by any other Judge present in Ottawa, pursuant to ss_

10- 11 of the Supreme Court Ad,  of the Honourable Justice Marc Nadon by the

Respondents, and from any of their designates, to the Supreme Court of Canada.

3.       That, should letters patent under the Great Seal be issued, and the oath already administered,

that such letters patent under the Great See], by way of

a)      Quo warranfo;

b)      declaratory relief; and

c)      an order( in the nature of) certiorari;

be declared invalid and quashed, nunc,pro tune to the day prior to the nomination of

the Honourable Justice Marc Nadon to fill the vacant Supreme Court of Canada spot

as one ofthe three( 3) Quebec Judges required under s. 6 of the Supretrrc CourtAct.

4.       Such further relief and other grounds as counsel may advise and this Honourable Court

permit.
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THAT Tl YlS APPLICATION IS BASE,ll ON THE FOLLOWING GROUNDS;

1.   That:

a)      a Judge of the federal Court ( of Appeal)  cannot be nominated,  conflarmed,

appointed, nor sworn in, pursuant to ss_ 4( 2), 6, 10, and 11 of the Supreme Court

Act as one of the required three Quebec Justices of the Supreme Court of Canada

under sk;

b)      s. 6 of the Supreme Court Act; wlien properly interpreted in tow, with s. 5 of the

Supreme Court Act, allows only for the appointment from" among";

i)       Court ofAppeal and Superior Justices of Quebec, or

n)      Advocates ofQuebec with at least 10 years standing at the bar;

With " from among" meaning sitting Justices currently on the Court, or advocates

for the past 10 years of more) just prior to nomination for appointment;

c)      the appointment of Federal Court ( of Appeal) Judges, under s. 6 of the Supreme

CourtAet as" Quebec" Judges to the Supreme Court of Canada, constitutes a change

to  " the composition"  of the Supreme, Court of Canada and: would. require a

constitutional amendment, according to constitWonal formula as understood and set

out in ss. 41( d) and 42( d) of the Constitution Act, 1992;

d)      the appointment of Federal Court ( of Appeal) Judges, under s: 6 of the Supreme

Court Act, as " Quebec" judges to the Supreme Court of Canada, undermines and

breaches the " Federalism", " Constitutionalism", and " Rule of UNv- pillars, and

underlying constitutional imperatives, as enunciated, inter alia, by the Supreme

Court of Canada in the Quebec Secession Reference;
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c)      the appointment of Federal Court ( of Appeal) Judges, under s. 6 of the Supreme

Court Act, as" Quebec" judges to the Supreme Court of Canada, further breaches the

Applicant' s rights to a fair and independent judiciary as guaranteed by the

underlying requirements of the Constitutional imperatives of the Rule of Law,

Constitutionalism, and Federalism., as well as s. 7 of the Charter as set out,  niter

aLiu, by the Supreme Court of Canada in the Judges' Reference;

f)       the Attorney General of Canada ( Minister of Justice) rather ain commissioning a

private legal. opinion, from former Supreme Court of Canada Justice Ian Binnic, on

whether a Federal Court (of Appeal) judge could be appointed as one of the three

Quebec Judges, as required by s. 6 of the Supreme Court Act, was duty-bound to

bring a. reference on the issue to the Supreme Court of Canada pursuant to s. 53 of

the Supreme CourtAet.

2.  Such further relief and other grounds as counsel may advise and this Honourable Court-

permit

THE APPLICANT REQUESTS, pursuant to Rules 317 and 318 of the Federal Courts Mules,

that the Respondents send a certified copy of the following material that is not in the possession

ofthe Applicant but is in the possession.of the Tribunal( Minister ofJustice/Attorney General of

Canada) to the applicant and to the Registry.

l,       any other legal opinion commissioned and/or received by the Minister of Justice/Attorney
General. of Canada, The Right Honourable Stephen Harper, and/ or any of their designates

on the same, or other questions covered by former Supreme Court of Canada Justice tan.

Binnic' s opinion, and/ or any opinion whatsoever with respect to the appointment Of

Federal Court( of Appeal) judge to the Supreme, Court of Canada.; and
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2.       any and all opinions and/ or commentary provided by Professor Hogg and/ or former

Supreme Court of Canada Justice Louise Charron, or anyone else whatsoever with

respect to the matters referred to in 1. above_

AND FURTHER TAKE NOTICE TEAT the Applicants intend to seek an interim order,

pursuant to, inter alia, MetropoNan Stores and RJR MacDonald, to stay the appointment and

swearing in of the Honourable Justice Marc Nadon, to the Supreme Court of Canada, to be made

returnable within 2-3 weeks froni the Issuance and Service of the within originating Notice of.

Application, pending the expedited determination of the singular issue contained in the within.

application.

The address in Canada where documents may be served on the Applicants is:

ROCCO GALATI LAW FIRM SLANSK'Y LAW

PROFESSIONAL. CORPORATION PROFESSIONAL CORPORATION

Rocco Galati, BA. w„ H., LL.M.      Paul Slansky, s-., LLB. J.D.

1062 College Street, Lower Level 1062 College Street, Lower Level

Toronto, Ontario MbH 1 A9 Toronto, Ontario M6H 1 A9

TEL: (416) 536- 1220

TEL: ( 416) 530- 9684 FAX: (416) 536- 8842

FAX:( 416) 530- 8129 Email: pmd. slansky& bellnet. ca
Email: roccoQa idirec: t.com

The Applicants propose that this application be heard in Toronto.
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DATED at Toronto, this 7
h

day of October,

ROCCO GALATI, on bis own behalf.

ROCCO GALATI LASS FIRM

PROFESSIONAL CORPORATION

Rocco Galati, B.A.. LL.B., LLM.

1062 College Street, Lower Level

Toronto, Ontario M61-1 I A9

TEL: (416) 530- 9684

FAX: (416) 530- 8129

Email: roccoOidirect. c:om

y

r/' PAUL SLANSKY, on behalf of the Constitutional Rights Centre Inc.
ram,.

SLANSKY LAW PROFESSIONAL CORPORATION

Paul Slansky, s.n.,LL Q., x-D. .
1062 College Street, Lower Level

Toronto, Ontario M6I•I 1 A9

TEL: ( 416) 536- 1220

FAX: (416) 536--8842

Email: paui. slanskvabellnet. ca
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Court bile No. f
FEDERAL COURT

r

BETWEEN:

ROCCO GALATI,

CONSTITUTIONAL RIGHTS CENTRE INC.,

Applicants

and -

THE RIGHT HONOURABLE STEPI EN HARP8R,

HIS EXCELLENCY TI4E RIGHT HONOURABLE

GOVERNOR GENERAL DAVID JOHNSTON,

THE RIGHT HONOURABLE BEVERL,EY
MCLACHLIN, CHIEF, JUSTICE OF CANADA,

TITF HONOURABLE JUSTICE MARC NADON,
JUDGE OF THE FEDERAL COURT OF APPEAL,

THE ATTORNEY GENERAL OF CANADA, THE

MINISTER Or JUSTICE

Respondents

ORIGINATING N07f)[CE OF APPLICA71'ION
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FOR IMMEDIATE RELEASE

OTTAWA, October 8, 2013— Mr. Justice Marc Nadon has decided, in light of the challenge to

his appointment pending before the Federal Court, not to participate for the time being in matters
before the Supreme Court of Canada.

For further information contact:

Owen M. Rees

Executive Legal Officer

613) 996- 9296

owen. rees@scc- csc. ca

POUR DIFFUSION IM tDIATE

OTTAWA, le 8 octobre 2013 Compte tenu de] a contestation de sa nomination devant ] a Cour

Eddrale, le juge Marc Nadon a d6cid6 de ne pas participer, pour le moment, aux affiaires dont est
saisie la Cour supreme du Canada.

Renseignements

Owen M. Rees

Adjoint ex6cutif juridique
613) 996- 9296

owen. rees@scc- csc. ca
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referred to in the affidavit of Andrew Law

Affirmed before me thi 8th day of October, 2013

A Commissioner or taking affidavits



2013 Plan d' action economique n° 2 ( 2013)    307

Labour Relations and Employment Board l'emploi dans la fonction publique, edict6e
Act, as enacted by section 365 of this Act, is par Particle 365 de la pr6sente loi, est
replaced by the following: remplac6 par ce qui suit:

Obligation to 42. ( 1) As soon as feasible after the end of 42. ( 1) Dans les meilleurs d6lais suivant la Etablissementdu

Preps report each fiscal year, the Board must prepare and 5 fin de chaque exercice, la Commission 6tablit 5' PP"'
submit to the Minister a report on its activities un rapport sur ses activites— autres que celles

during the immediately preceding fiscal year,    r6gies par la Loi sur les relations de travail au
other than its activities under the Parliamentary Parlement— au tours de 1' exercice precedent

Employment and Staff Relations Act. The report et le transmet au ministre. Elle inclut dans le

must include a summary of the reports that the 10 rapport un sommaire des rapports qu' elle a 10
Board has received under the Public Sector regus pendant cot exercice au titre de la Loi sur
Equitable Compensation Act during that year.     1' equite dans la remuneration du secteurpublic.

10) If section 405 of the other Act comes      ( 10) Si 1' entree en vigueur de Particle 405

into force on the same day as section 390 of de Vautre loi et cene de Particle 390 de la

this Act, then that section 405 is deemed to 15 pr6sente loi sont concomittantes, cet article 15
have come into force before that section 390 405 est r6put6 titre entre en vigueur avant cot

and subsection ( 8) applies as a consequence.    article 390, le paragraphe( 8) s' appliquant en
consequence.

Coming into Force Entree en vigueur

Order. in council 470. Sections 365 to 466, and the provi-      470. Les articles 365 a 466, ou les dispo-    Decret

sions of any Act as they are enacted by this sitions de toute loi edicties par ces articles, 20
Division, come into force on a day or days to 20 entrent en vigueur a la date on an% dates

be fixed by order of the Governor in Council.    Ex6es par d6cret.

DIVISION 19 SECTION 19

R. S., c. S- 26 SUPREME COURT ACT LOI SUR LA COUR SUPREME L.R., ch. S- 26

471. The Supreme Court Act is amended 471. La Loi sur la Cour supreme est

by adding the following after section 5:  modifi6e par adjonction, apres Particle 5,
de ce qui suit:   25

For greater 5. 1 For greater certainty, for the purpose of 5. 1 Pour 1' application de Particle 5,  it Precision

certainty section 5, a person may be appointed a judge if,25 demeure entendu que les juges peuvent titre
at any time, they were a barrister or advocate of choisis parmi les personnes qui ont autrefois 6t6
at least 10 years standing at the bar of a inscrites comme avocat pendant au moins dix
province.     ans au barreau d' une province.  30

472. The Act is amended by adding the 472. La meme loi est modifi6e par adjonc-

following after section 6:       30 tion, apres Particle 6, de ce qui suit:

For greater 6. 1 For greater certainty, for the purpose of 6. 1 Pour Papplication de Particle 6,  it Precision

OCrtainty
section 6, a judge is from among the advocates demeure entendu que les juges peuvent titre
of the Province of Quebec if, at any time, they choisis parmi les personnes qui ont autrefois et6 35
were an advocate of at least 10 years standing at inscrites comme avocat pendant au moins dix
the bar of that Province. 35 ans au barreau de la province de Quebec.
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This is Exhibit " G" mentioned and

referred to in the affidavit of Andrew Law

Affirmed before me this 28t"  day of October, 2013
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CANAIDA

P. C. 2013- 1105
PRIVY COUNCIL« CONSEIL. PRIVF

October 22, 2013

His Excellency the Governor General in Council, on
the recommendation of the Minister of Justice, pursuant to section 53 of
the Supreme Court Act, refers to the Supreme Court of Canada for

hearing and consideration the following questions:

1. Can a person who was, at any time, an advocate of
at least 10 years standing at the Barreau du Quebec
be appointed to the Supreme Court of Canada as a member of
the Supreme Court from Quebec pursuant to sections 5 and 6 of
the Supreme Court Act?

2. Can Parliament enact legislation that requires that a person be or
has previously been a barrister or advocate of at least 10 years
standing at the bar of a province as a condition of appointment as a
judge of the Supreme Court of Canada or enact the annexed
declaratory provisions as set out in clauses 471 and 472 of the Bill
entitled Economic Action Plan 2013 Act, No. 2?

CERTIFIED TO BE A TRUE COPY- COPIt- CER- IFIEE CONFORMS

C[..ERK OF- HE PRIV`! COUNCIL- GREF' PIER DU CONSE L DRIVE
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CA"14 DA C. P. 2013- 1105
PRIVY COUNCIL. C: ONSEIL P IVf=   

22 OCtObre 2013

Sur recommandation du ministre de la Justice et en vertu de

I' article 53 de la Loi surla Cour supreme, Son Excellence le Gouverneur

general en conseil soumet au jugement de la Cour supreme du Canada
les questions suivantes :

1. Une personne qui a autrefois ete inscrite comme avocat pendant
au moins dix ans au Barreau du Quebec peut-elle titre nommee a
la Cour supreme du Canada a titre de juge de la Cour supreme
pour le Quebec conformement aux articles 5 et 6 de la Loi sur
la Cour supreme ?

2. Le Parlement peat- il legiferer pour exiger, a titre de condition de
sa nomination au poste de juge de la Cour supreme du Canada,
qu' une personne soit ou ait ete inscrite comme avocat au barreau
d' une province pendant au moins dix ans ou adopter des
dispositions declaratoires telles que celles prevues aux articles 471
et 472 du projet de loi intitule Loi n° 2 surle plan d'action
economique de 2013, ci- annexe ?

CERTIFIED TO BE A TRUE DOPY-- CDPIL CER IFIEE CONFORTAE

CLERK OF T' HE PRK"( COUNCIL- GREFREER DU cSNsr=IL PRIVY



P. C. 2013- 1105 45-

SCHEDULE

471. The Supreme Court Act is amended by adding the following after. section
5:

F" Weater 5.1 For greater certainty, for the purpose of section 5, a person may be appointed a
cfti,l

judge if,at any time, they were a barrister or advocate of at least 10 years standing at
the bar ofa province.

472. The Act is amended by adding the following after section 6:
rarsa 6.1 For greater certainty, for the purpose of section 6, a judge is from among the

ma"'` y advocates of the Province ofQuebec if,at any time, they were an advocate of afleast
10 years standing at the bar of that Province.



C. P. 2013- 1105

ANNEXE

471.   La Loi sur la Cour supreme est modifi6e par adjonction, apres Iarticle
5, de ce qui suit:

5.1 Pour Papplication de Particle 5, it demeure entendu que les juges peuvent titre ni-won

choisis parmi les personnes qui ont autrefois et6 inscrites comme avocat pendant au
moins dix ans au barreau d' une province.

472.   La m6me loi est modifi6e par adjonction, apr6s Particle 6, de ce qui
suit:

6.1 Pour ]' application de Particle 6, it demeure entendu que Its juges peuvent titre
choisis parmi les personnel qui ont autrefois et6 inscrites comme avocat pendant au
moins dix ans au barreau de la province de Quebec.
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This is Exhibit " H" mentioned and

referred to in the affidavit of Andrew Law

Affirmed before me this 28th day of October, 2013

A Commission Ir for to ing affidavits



Court File No.

IN THE SUPREME COURT OF CANADA

IN THE MATTER OF Section 53 of the Supreme Court Act, R.S. C. 1985, c. S- 26;

AND IN THE MATTER OF a Reference by the Governor in Council concerning
sections 5 and 6 of the Supreme Court Act, R.S. C. 1985, c.S- 26, as set out in Order in
Council, P. C. 2013- 1105, dated October 22, 2013

NOTICE OF REFERENCE

Pursuant to section 46( 1) of the Rules of the Supreme Court of Canada)

TAKE NOTICE that the said reference is filed pursuant to section 53 of the

Supreme Court Act, R.S. C. 1985, c. S- 26, and rule 46( 1) of the Rules of the Supreme

Court of Canada.

iam F., entney William F. Pentney
Departmefit Justice Canada Deputy Attorney General of Canada
SAT- Room: 6050 Department of Justice Canada
275 Sparks Street 50 O' Connor Street

St- Andrew Tower Suite 500

Ottawa, ON K1A 0118 Ottawa, ON K1A 0118

Per:    Ren6 LeBlanc/ Christine Mohr Per:      Christopher Rupar

Tel:    ( 613) 957- 4657/( 416) 973- 4111 Tel:      ( 613) 670- 6290

Fax:   613- 952- 6006 Fax:      ( 613) 954- 1920

rene. leblancQiust tice. gc. ca Email:    christoper. Mar(cr justice. c.ca
christine: mohrna,'usltice. ac. ca

Counsel for the Attorney General of Agent for the Attorney General of Canada
Canada



ORIGINAL TO:    THE REGISTRAR

Supreme Court of Canada

TO:    Burke- Robertson

Barristers& Solicitors

441 MacLaren St., Suite 200

Ottawa, ON K2P 2H3

Per:    Robert E. Houston, Q. C.
Tel:    ( 613) 566- 2058

Fax:   ( 613) 235- 4430

Email: rhouston( u burkerobertson. com

Ottawa agents for the Attorneys General of British Columbia, Ontario

and Newfoundland& Labrador

TO:    Gowling Lafleur Henderson LLP
Barristers& Solicitors

2600— 160 Elgin Street

Ottawa, ON K 1 P 1 C3

Per:   Henry S. Brown, Q. C./ Brian A. Crane, Q. C.
Tel:   ( 613) 756- 0139/( 6l3) 786- 0107

Fax:   ( 613) 563- 9869/( 61) 788 3500

Email: heruy. broAm( @gowlings. com/ brian. crane e aowl'uias. com

Ottawa Agents for the Attorneys General of Alberta, Saskatchewan,

m

Manitoba, New Brunswick, Prince Edward Island, Nova Scotia, and the

Ministers of Justice for the Northwest Territories, and Nunavut

TO:    Noel& Associ6s

111, rue Champlain

Gatineau, QC J8X 3R1

Per:   Pierre Landry
Tel:    ( 819) 771- 7393

Fax :   ( 819) 771- 5397

Email : p. landrvcnoelassocies. com

Agents for the Attorney General of Qu6bec



TO:    Supreme Advocacy LLP
Barristers& Solicitors

397 Gladstone Ave, Suite 100

Ottawa, ON K2P OY9

Per:   Eugene Meehan, Q.C.
Tel:   ( 613) 695- 8855

Fax:   ( 613) 686- 8580

Email: emeehanQsW emeadvocacy. ca

Ottawa Agents for the Government of the Yukon Territory
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CANAOA
P. C. 2013- 1105

PRIVY COUNCIL- CONSEIL PRIVE

October 22, 2013

His Excellency the Governor General in Council, on
the recommendation of the Minister of Justice, pursuant to section 53 of
the Supreme Court Act, refers to the Supreme Court of Canada for
hearing and consideration the following questions:

1. Can a person who was, at any time, an advocate of
at least 10 years standing at the Barreau du Quebec
be appointed to the Supreme Court of Canada as a member of
the Supreme Court from Quebec pursuant to sections 5 and 6 of
the Supreme Court Act?

2. Can Parliament enact legislation that requires that a person be or
has previously been a barrister or advocate of at least 10 years
standing at the bar of a province as a condition of appointment as a
judge of the Supreme Court of Canada or enact the annexed
declaratory provisions as set out in clauses 471 and 472 of the Bill
entitled Economic Action Plan 2013 Act, No. 2?

CERTIFIED TO SE A TRUE COaY- COPIz CERTIREE CONFOR. IE

Z

CLERK OF= i'HE PRIVY COUNCIL- GREFFIER DU CONSEIL DRIVE



P. C. 2013- 1105

SCHEDULE

471. The SupreHw Court Act is amended by adding the following after section
5.

For S= cr 5.1 For greater certainty, for the purpose of section 5, a person may be appointed a
w°"       

judge if,at any time, they were a barrister or advocate of at least 10 years standing at
the bar of a province.

472. The Act is amended by adding the following after section 6:
For'gmicr 6.1 For greater certainty, for the purpose ofsection 6, a judge is from among the

advocates of the Province of Quebec if,at any time, they were an advocate of at least
10 years standing at the bar of that Province.



y

CANADA C. P: 2013- 1105
PRIVY COUNCIL- CONS' EIL DRIVE 22 octobre 2013

Sur recommandabon du ministre de la Justice et en vertu de
l' article 53 de la Loi sur la Cour supreme, Son Excellence le Gouverneur
general en conseil soumet au jugement de la Cour supreme du Canada
les questions suivantes

1. Une personne qui a autrefois ete inscrite comme avocat pendant
au moins dix ans au Barreau du Quebec peutelle titre nommee a
la Cour supreme du Canada it titre de juge de la Cour supreme
pour le Quebec conformement aux articles 5 et 6 de la Loi sur
la Cour supreme?

2. Le Parlement peut- il legiferer pour exiger, a titre de condition de
sa nomination au poste de juge de la Cour supreme du Canada,
qu' une personne soit ou ait ete inscrite comme avocat au barreau
d' une province pendant au moins dix ans ou adopter des
dispositions declaratoires telles que celles prevues aux articles 471
et 472 du projet de loi intitule Loi n° 2 sur le plan d'acfion
economique de 2013, ci- annexe?

CERTIFIED TO BE. 0 TRUE COPY- COPI CERTIFIEE CONFORME

CLERK OF THE PRIVY COU JCIL- GREFFIER DU COIr: S8L PRIVE
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C. P. 2013- 1105

ANNEXE

471.  La Lol sur la Cour supreme est modifiee par adjonction, apres Particle
5, de ce qui suit:

5. 1 Pour!' application de Particle 5, it demeure entendu que les juges peuvent titre Priew-

choisis parmi les personnel qui ont autrefois et6 inscrites comme avocat pendant au
moins dix ans au barreau d' une province.

472.   La meme loi est moditi6e par adjonction, apres Particle 6, de ce qui
suit:

6. 1 Pour!' application de Particle 6, it demeure entendu que Les juges peuvent titre     « son

choisis parmi les personnel qui ont autrefois 6t6 inscrites comme avocat pendant au
moins dix ans au barreau de la province de Qu6bec.
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This is Exhibit " I" mentioned and

referred to in the affidavit of Andrew Law

Affirmed before me this 28th day of October, 2013

A Commissi er for taking affidavits



Court File No.

IN THE SUPREME COURT OF CANADA

IN THE MATTER OF. Section 53 of the Supreme Court Act, R.S. C., 1985, c. S- 26;

AND IN THE MATTER OF a Reference by the Governor in Council concerning
sections 5 and 6 of the Supreme CourtAc4 & S. C. 1985, c. S- 26, as set out in Order in
Council, P. C. 2013- 1105, dated October 22, 2013

NOTICE OF MOTION

TAKE NOTICE that the Governor in Council hereby applies to the Chief Justice

or to a judge of the Court pursuant to sections 53 and 79 of the Supreme Court Act,

R.S. C_ 1985, c. S- 26, as am., and rule 46( 4) of the Rules of the Supreme Court ofCanada

for an Order:

1)      Directing the Registrar to set this case down on the list of cases to be

heard by the Court;

2)      Abridging the time periods provided for in the Rules of the Supreme Court

for the giving of notice and filing of materials in order to ensure the

expeditious hearing of this matter, as set out in Appendix A; and

3)      Such further and other matters as this Honourable Court shall direct.



2 -

AND FURTHER TAKE NOTICE THAT the motion shall be made on the

following grounds:

1)      By Order in Council P. C. 2013- 1105, dated the 22"
d

day of October, 2013,

the Governor in Council referred two questions to this Court for

consideration and determination, and directions are required with respect

to the procedure to be followed on the said reference;

2)      The Order in Council includes two questions concerning the interpretation

of sections 5 and 6 of the Supreme Court Act and the constitutional

validity of the portions of those provisions which deal with past or present

standing at the bar of a province and of the declaratory amendments set

out in clauses 471 and 472 of the Economic Action Plan Act 2013, No. 2;

3)      By notice dated the 22nd day of October, 2013; the reference was filed
with this Court; and

4)      Resolution of the questions referred is essential to restore the effective

operation of the Supreme Court of Canada and is of significant importance

in the administration ofjustice in Canada.

AND FURTHER TAKE NOTICE that, the following material shall be relied on

in support of the motion:

1)      The Affidavit of Jonathan Shanks, sworn on October 22, 2013;

2)      The Notice of Reference dated October 22, 2013, appending the Order in

Council, P. C. 2013- 1105, dated October 22, 2013, and clauses 471 and

472 of the Economic Action Plan Act, 2013, No. 2;

3)      The submissions of counsel for the Attorney General of Canada; and

4)      Such further and other material that may be filed and permitted.
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Dated at Ottawa, this 22nd day of October, 2013.

j Rene anc/

Cr
e Mold

Department of Justice Canada

SAT- Room: 6050

275 Sparks Street

St Andrews Tower

Ottawa, ON KIA OH8

Counsel for the Attorney General of Canada

TO:     The Registrar

Supreme Court of Canada

TO::     Burke- Robertson

Banisters& Solicitors

441 MacLaren St., Suite 200

Ottawa, ON K2P 2113

Per:    Robert E. Houston, Q. C.
Tel:    ( 613) 566- 2058

Fax:   ( 613) 235- 4430

Email: rhoustonaa, burkerobertson. com

Ottawa agents for the Attorneys General of British Columbia, Ontario
and Newfoundland& Labrador

TO:     Gowling Lafleur Henderson LLP
Barristers& Solicitors

2600— 160 Elgin Street

Ottawa, ON KIP 1 C3

Per:   Henry S. Brown, Q. C./ Brian A. Crane, Q.C.
Tel:   ( 613) 756- 0139/( 613) 786- 0107

Fax:   ( 613) 563- 9869/( 61) 788') 500

Email: henry.brown a owluigs.com/ brian.crane(a gowlings.com

Ottawa Agents for the Attorneys General of Alberta, Saskatchewan,

Manitoba, New Brunswick, Prince Edward Island, Nova Scotia, and the
Ministers of Justice for the Northwest Territories, and Nunavut
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TO:     Noel& Associes

111, rue Champlain

Gatineau, QC J8X 3R1

Per:   Pierre Landry
Tel:   ( 819) 771- 7393

Fax:   ( 819) 771- 5397

Email: p landry a noelassocies. com

Agents for the Attorney General of Qu6bec

TO:-    Supreme Advocacy LLP
Barristers& Solicitors

397 Gladstone Ave, Suite 100
Ottawa, ON K2P OY9

Per:   Eugene Meehan, Q.C.
Tel:   ( 613) 695- 8855

Fax:   ( 613) 686- 8580

Email: emeehan@supremeadvocacy. ca

Ottawa Agents for the Government of the Yukon Territory
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APPENDIX A

PROPOSED TIMETABLE

Step Usual timetable and rule Accelerated Timetable

Filing of Notice of r. 46( 1)       Completed: October 22,
Reference, attaching a copy 2013

of the Order in Council

Service of the Notice of withinl week after filing of Completed: October 22,
Reference on the Attorneys Notice of Reference- r.  2013

General of the provinces and 46( 5)

Ministers of Justice of the

Territories

Service and filing of Notices within 4 weeks of being Proposed: November 6,
of Intervention by the served with the Notice of 2013

Attorneys General of the Reference— r. 46( 6)

provinces and Ministers of
Justice of the territories Notices to indicate whether

they will seek to add material
to the record

Any person interested in within 4 weeks of filing of Proposed: November 6,

intervening in the reference the record of the Attorney 2013

may make a motion to General of Canada— r.

intervene 46( 10)

Notices to indicate whether

they will seek to add material
to the record

Responses of the Attorneys within 10 days of service of Proposed: November 13,
General to motions to motions- r. 54( 1)  2013

intervene by interested
parties

Interested parties'  5 days before file is Proposed: November 18,

opportunity to file reply submitted to panel— r. 58 2013

Attorney General of Canada Proposed: November 27,
to serve and file electronic 2013

copy of its proposed record

Proposed timetable, cont' d
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Step Usual timetable and rule Accelerated Timetable

Attorneys General and any Proposed: December 4,

Ministers of Justice who 2013

intervene and any other
persons granted leave to file
evidence shall serve and file

an electronic copy of their
proposed records

Cross- examinations, if any,      Proposed: December 11,

to be completed by 2013

Attorney General of Canada within 12 weeks of the filing Proposed: December 18,

to file its record, factum and of the Notice of Reference—    2013

authorities r. 46( 7)

Attorneys General of the 20 weeks from the filing of Proposed: January 8, 2013

provinces to file their Notice of Intervention—r.

records, facta and authorities 46( 9)

Filing of other Interveners',     8 weeks from Order granting Proposed: January 8, 2013
records, facta and authorities leave— r. 37

Court' s request to counsel to

appear and argue case

Any counsel requested to within 8 weeks of filing of To be filed with paper copies
appear and argue the case the record of the Attorney
shall serve electronic General of Canada or from

materials date of request— r. 46( g)

Hearing date Proposed: January 13,
2014 or as soon thereafter

possible
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Court  } le No.: Tr       $ 3 0013 C

E

FEDERAL COURT4r,

u

BETWEEN :

ROCCO GALATI AND CONSTITUTIONAL RIGHTS CENTRE INC.

Applicants

and-

THE RIGHT HONOURABLE STEPHEN HARPER, HIS EXCELLENCY THE
RIGHT HONOURABLE GOVERNOR GENERAL DAVID JOHNSTON, THE

HONOURABLE JUSTICE MARC NADON, JUDGE OF THE FEDERAL
COURT OF APPEAL, THE ATTORNEY GENERAL OF CANADA AND THE

MINISTER OF JUSTICE

Respondents

WRITTEN REPRESENTATIONS OF THE ATTORNEY
GENERAL OF CANADA

PART, I- OVERVIEW

1.  On October 22, 2013, His Excellency the Governor in Council referred

directly to the Supreme Court of Canada  ( the  " reference")  questions which

specifically address the issues raised in this proceeding.  Accordingly, the Attorney

General of Canada moves for an order staying the within application pursuant to

section 50( 1) of the Federal Courts Act pending determination of the reference. This

Court should await the Supreme Court of Canada' s opinion on the proper

interpretation of sections 5 and 6 of the Supreme Court Act and on the

constitutionality of those provisions and the proposed declaratory amendments
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contained in the Economic Action Plan 2013 Act, N6. 2.  If any questions remain, the

application can then proceed with the benefit of the Supreme Court' s guidance.

2.  A temporary stay will cause no prejudice to the Applicants.  The

Attorney General has asked the Supreme Court to expedite the reference and Justice

Nadon has declined to hear appeals while the issue is outstanding.  Conversely,

proceeding with this application concurrently with the Supreme Court reference

wastes scarce judicial resources and risks conflicting legal decisions.

PART II— STATEMENT OF FACTS

3.  The Honourable Mr.  Justice Marc Nadon  (" Justice Nadon")  was

appointed to the Supreme Court of Canada from the Federal Court of Appeal on

October 3, 2013.
1

By this proceeding, the Applicants challenge the propriety of that

appointment.

4.  The Applicants seek declarations that a judge of the Federal Court of

Appeal cannot be appointed to the Supreme Court of Canada in fulfilment of the

requirements of section 6 of the Supreme Court Act.
2

They also seek a declaration

that the appointment of Justice Nadon constitutes a change to the composition of the

Supreme Court of Canada that may only be done by constitutional amendment.
3

1
Affidavit of Andrew Law, sworn October 25, 2013 (" Law Affidavit"), para.2 and exhibit
A" thereto, Motion Record of the Attorney General of Canada(" AGC Record"), Tabs 2

and 2A

2 Notice of Application, exhibits " C" and" D" to the Law Affidavit, AGC Record, Tabs 2C
and 2D
s
Ibid.
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5.  As a result of this application, Justice Nadon has decided not to

participate in matters presently before the Supreme Court of Canada.
4

Consequently,

the Court is sitting without a full bench.

6.  On October 22, 2013, the Economic Action Plan 2013 Act, No. 2 was

introduced in the House of Commons. Clauses 471 and 472 of that Bill introduce two

declaratory provisions, to be named sections 5. 1 and 6. 1 of the Supreme Court Act.

These provisions declare that, for greater certainty, an individual may be appointed to

the Supreme Court of Canada if they were an advocate of a province for at least 10

years.
5

7.  Also on October 22, 2013, His Excellency the Governor in Council

referred the following questions to the Supreme Court of Canada for determination

pursuant to section 53 of the Supreme Court Act:

a)      Can a person who was, at any time, an advocate of at least 10 years
standing at the Barreau du Quebec be appointed to the Supreme Court
of Canada as a member of the Supreme Court from Quebec pursuant
to sections 5 and 6 of the Supreme Court Act?

b)      Can Parliament enact legislation that requires that a person be or has

previously been a barrister or advocate of at least 10 years standing at
the bar of a province as a condition of appointment as a judge of the
Supreme Court of Canada or enact the annexed declaratory provisions
as set out in clauses 471 and 472 of the Bill entitled Economic Action
Plan 2013 Act, N6. 2?

6

4 Law Affidavit, para. 6 and exhibit" E" thereto, AGC Record, Tabs 2 and 2E
5 Law Affidavit, para. 8 and exhibit" F" thereto, AGC Record, Tabs 2 and 2F
6

Law Affidavit, para. 9- 10 and exhibit" G" thereto, AGC Record, Tabs 2 and 2G
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8.  The Attorney General of Canada commenced the above-noted

reference by filing a Notice of Reference with the Supreme Court of Canada on

October 22, 2013.
E

9.  The Attorney General of Canada has also brought a motion to the

Chief Justice of the Supreme Court of Canada requesting, inter alia, that the reference

be heard on an expedited basis.
8

PART III- POINTS IN ISSUE

10. The issues on this motion are whether this application should be

stayed on a temporary basis pending determination of the motion; and if a stay is

declined, should the Court grant an extension of the time period provided under rule

318( 2)..

PART IV SUBMISSIONS

A. A TEMPORARY STAY IS WARRANTED IN THE CIRCUMSTANCES
OF THIS CASE

11. The jurisdiction of this Court to stay an application is given by

subsection 50( 1) of the Federal Courts Act, and by this Court' s plenary jurisdiction to

manage and regulate its own proceedings? Subsection 50( 1) reads as follows:

Law Affidavit, para. 12 and exhibit" Fr' thereto, AGC Record, Tabs 2 and 211
8 Law Affidavit, para. 13 and exhibit , r, thereto, AGC Record, Tabs 2 and 2I
9 Coote v. Lawyers' Professional Indemnity Company, 2013 FCA 143 at para. 8, Attorney
General of Canada' s Book of Authorities (" AGC Auth."), Tab 1
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50. ( 1) The Federal Court ofAppeal or the Federal Court may, in its
discretion, stay proceedings in any cause or matter

a) on the ground that the claim is being proceeded with in
another court or jurisdiction; or

b) where for any other reason it is in the interest of justice that
the proceedings be stayed.

10

1)  The issues raised in this proceeding are before the Supreme Court of
Canada

12. Before this Court, the Applicants raise issues relating to the statutory

interpretation of sections 5 and 6 of the Supreme Court Act as well as with respect to

Parliament' s jurisdiction to appoint a judge of the Federal Courts who has had 10

years experience as a member of the Barreau du Quebec. According to the applicants,

this authority may only be gained by constitutional amendment made under sections

41( d) and 42( d) of the Constitution Act, 1982.
11

13. Similarly, the reference questions ask the Supreme Court of Canada to

consider and render a decision upon ( 1) whether a person ( including a judge of the

Federal Courts) who has had 10 years standing at the Barreau du Quebec may be

appointed to the Supreme Court of Canada pursuant to sections 5 and 6 of the

Supreme Court Act;  and  ( 2)  whether Parliament has legal authority to enact

legislation requiring that a person be, or have previously been, a barrister or advocate

with at least 10 years experience at the bar of a province as a condition to

appointment.
12

10
Federal Courts Act, R.S. C. 1985, c. F- 7, s. 50( 1), Appendix A(" App. A.")

11 Notice of Application, AGC Record, Tab 2B; Supreme Court Act, R.S. C. 1985, c. S- 26, as
am. (" Supreme Court Act"), s. 6, App. A
12

Law Affidavit at paras. 9- 10 and exhibit" G" thereto, AGC Record, Tabs 2 and 2G
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14. Under subsection 53( 4) of the Supreme Court Act, the Supreme Court

must consider, answer and give reasons for each question that is referred to it.
13

Therefore, the Supreme Court of Canada is presently seized of, and will render an

opinion on, the legal issues raised in this application.

15. The first question requires the Supreme Court to provide its opinion on

the proper interpretation of sections 5 and 6 of the Supreme Court Act.  Since the

eligibility requirements for appointment to the Federal Court and Federal Court of

Appeal also require that a person have at least 10 years standing at the bar, the

question put to the Supreme Court captures the issues raised in the application.
14

16. The second question referred to the Court puts the constitutionality of

the current provisions, as well as the proposed declaratory amendments, before the

Supreme Court. The Attorney General of Canada fully intends that the Supreme

Court of Canada consider and decide upon Parliament' s constitutional jurisdiction as

it relates to the criteria which the Applicant alleges do not support the appointment of

Justice Nadon.
15

17. In particular, the second question asks whether Parliament can enact

legislation that requires that a person be or has previously been a barrister or advocate

of at least 10 years standing at the bar of a province as a condition of appointment to

the Supreme Court of Canada.  The Attorney General takes the position that such

13 Supreme Court Act, s. 53( 4), App. A
14 Federal Courts Act, supra, sections 5. 2- 5. 4
15

Law Affidavit at para. 9, AGC Record, Tab 2



72.,

legislation is within Parliament' s legislative authority under s. 101 of the Constitution

Act, 1867.  The question necessarily requires the Supreme Court to opine on whether

or not the subject- matter of such legislation engages the application of the

Constitution' s amendment procedures.  If the legislation does, then it would be of no

force and effect pursuant to section 52 of the Constitution Act, 1982 because it would

constitute an attempt to amend the Constitution of Canada without following the

required amending procedures.  If sections 41( d)  or 42( 1)( d)  were engaged,

resolutions of the House of Commons, Senate and some or all of the legislative

assemblies would be required before a Proclamation could be issued by the Governor

General under the Great Seal of Canada.
16

18. The test to be applied on a motion to stay pursuant to subsection 50( 1)

requires the moving party to demonstrate:

a)      that the continuation of the proceeding will cause prejudice or injustice
to the respondents; and

b)      that the stay will not work an injustice to the applicants."

19. The Minister, of Justice is responsible for the administration of justice

in Canada. Within this role, the Minister is responsible for the continuation of a fair,

bijural and accessible system of federal courts for all Canadians. Proceeding with this

application while the reference is being heard could cause prejudice to the

administration ofjustice.

16
Constitution Act, 1982, being Schedule B to the Canada Act 1982( UK), 1982, c. 11, ss. 38,

41, App. A

Tractor Supply Co. of Texas, LP v. TSC Stores L.P., 2010 FC 883 at paras. 23- 4 affd by
2011 FCA, 46, AGC Auth., Tabs 2 and 3
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20. As a result of this application, the Supreme Court of Canada is no

longer functioning with a full complement of justices. This could impact the work of

the Court, and may result in longer reserve times for decisions and/ or the hearing of

fewer appeals. In addition, the absence of Justice Nadon means that the number of

sitting judges on the Supreme Court from Quebec is limited to two.

21. The Supreme Court of Canada is at the apex of the Canadian judicial

system and is the court of last resort for all Canadians. In order to ensure that the

Court can fulfil its significant and central role in our legal system, it is imperative that

the issues raised in this matter be resolved as quickly as possible through the

reference to the Supreme Court.  Concurrent proceedings in this Court could

jeopardize that process.

22. In addition, there is no prospect that the Applicants will be prejudiced

by the proposed stay. The Applicants have no heightened legal interest in proceeding

by way of this application as opposed to the Supreme Court reference, nor in having

both processes proceed concurrently.  In fact,  it is unclear from the Notice of

Application on what basis either of the Applicants claim to have standing to bring this

application.

23. The legal issues raised in this matter will receive a full hearing in the

Supreme Court of Canada. Indeed, the Applicants seek from this Court a declaration

that the Attorney General of Canada was duty- bound to refer this matter to the
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Supreme Court of Canada.
18

It would be unreasonable for the Applicants to now

argue that they will be prejudiced by the very remedy they seek.

2)  The interests of Justice require a stay

24. To stay a matter under paragraph 50( 1)( b), this Court must be satisfied

that a proposed stay is in the interests of justice. Where, as here, the court is being

asked to suspend or delay a pending application, the legal test for a stay is whether

the interests of justice support the granting of a stay based on all the circumstances.
19

25. Whether the interests of justice support the staying of an application

depends on the facts of each case, as guided by broader factors respecting the proper

administration of justice. In particular, the interests of justice are opposed to the

wasting of scarce judicial and public resources.
20

As recognized by the Federal and

Ontario Courts ofAppeal, a stay should be granted when it serves to advance the fair,

well-ordered and timely disposition of litigation.zl

26. As a result, a motions judge that is asked to stay an application must

ask whether the proposed stay helps to secure " the just, most expeditious and least

18 Notice of Application, para. I( f)
19

Mylan Pharmaceuticals ULC v. AstraZeneca Canada, Inc., 2011 FCA 312 at para. 14,
AGC Auth., Tab 4; Korea Data Systems ( USA), Inc. v. Aamazing Technologies Inc. ( c. o.b.
Ajay Amazing Technologies Inc.), 2012 ONCA 756 at paras. 17- 19, AGC Auth., Tab 5
20

Coote v. Lawyers' Professional Indemnity Company, 2013 FCA 143 at para. 13, AGC
Auth., Tab 1
21

Ibid.
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expensive determination" of the proceeding on its merits.
22

Irreparable harm and/ or

prejudice to the parties are also relevant considerations.
23

27. In all of the circumstances, the interests of justice require that this

proceeding be stayed. This is for two reasons. First, proceeding with the application

despite the Supreme Court reference will waste scarce judicial time and resources that

could be devoted to other matters.  This court' s analysis in this matter will

undoubtedly be guided by the opinion rendered by the Supreme Court of Canada. To

hastily proceed alongside the Supreme Court' s proceedings would, therefore, amount

to a wasteful use of judicial resources that this court should exercise its discretion

against.
24

28. Second, it would not be in the interests of well-ordered litigation for

this application to be heard concurrently with the reference. This Court should avoid

the possibility that it may a render a conflicting decision with the Supreme Court of

Canada. Such a result would be confusing and would undermine the proper and

orderly administration of justice. In recognition of the Supreme Court of Canada' s

superior position as the final court of appeals in Canada, this Court should defer its

proceedings by temporarily staying this application.  After the reference is

22 Ibid. at para. 12; Federal Courts Rules, SOR- 98/ 106, Rule 3.
23

Ibid. at para. 14; Korea Data Systems ( USA), Inc. v. Aamazing Technologies Inc. ( c. o. b.

Ajay Amazing Technologies Inc), 2012 ONCA 756 at para. 19, AGC Auth., Tab 5; Siemens
Canada Ltd. v. J.D. Irving Ltd., 2012 FCA 225 at paras. 126- 7, AGC Auth., Tab 6
24 Coote v. Lawyers' Professional, Indemnity Company, 2013 FCA 143 at para. 13, AGC
Auth., Tab 1
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determined, the Court could assess whether there are any outstanding issues which

ought to be adjudicated by this Court.

29. For all of the above reasons, the application should be stayed.

B.  EXTENSION OF TIME

30. If the motion for a temporary stay is declined, the Attorney General

requests an additional 10 days in order to respond to the Applicants' request under

rule 317.

PART V— ORDER SOUGHT

31. The Attorney General of Canada respectfully requests that this

Application be stayed pending the Supreme Court of Canada' s judgment on the

reference, with costs.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

Dated at Toronto this 28th day of October, 2013.

aul J. Evraire Q. C./ Chris ' e Mohr

Of Counsel for the Respondents, the Right

Honourable Stephen Harper,     His

Excellency the Right Honourable

Governor General David Johnston,  the

Attorney General of Canada and the
Minister of Justice
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TO:      The Administrator

Federal Court of Canada

180 Queen Street West
Suite 200

Toronto, Ontario

M5V 3L6

AND TO:      Rocco Galati

Rocco Galati Law Firm

Professional Corporation

1062 College Street

Lower Level

Toronto, Ontario

M6H lA9

AND TO:      Paul Slansky
Slansky Law
Professional Corporation

1062 College Street

Lower Level

Toronto, Ontario

M6H 1 A9

AND TO:      Raynold Langlois, Q. C.
Langlois, Kronstrom, Desjardins

1002 Sherbrooke Street West, 28th Floor

Montreal, Quebec
H3A 3L6

AND TO:      Jean- Yves Bernard

Ministere de la justice
1, rue Notre-Dame est, ch. 8. 00

Counsel for the Attorney General of Quebec
Montreal, Quebec
H2Y 1B6
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APPENDIX A - STATUTES AND REGULATIONS

Federal Courts Act, R.S. C., 1985, c.      Loi Sur les Cours Federales, L.R.C.

F- 7 1985), ch. F- 7

Stay of proceedings authorized Suspension d' instance

50. ( 1) The Federal Court of Appeal or the 50. ( 1) La Cour d' appel federale et la Cour

Federal Court may, in its discretion, stay federale ont le pouvoir discretionnaire de
proceedings in any cause or matter suspendre les procedures dans toute affaire:

a) on the ground that the claim is being a) au motif que la demande est en instance
proceeded with in another court or devant un autre tribunal;

jurisdiction; or
b)  lorsque,  pour quelque autre raison,

b) where for any other reason it is in the Finteret de la justice 1' exige.
interest of justice that the proceedings be
stayed.

Federal Courts Rules, SOR/98- 106 Regles des Cours Federales,

DORS/ 98- 106

General principle Principe general

3.  These Rules shall be interpreted and 3. Les presentes regles sont interpretees et
applied so as to secure the just,  most appliquees de fagon a permettre d' apporter
expeditious and least expensive une solution au litige qui soit juste et la plus
determination of every proceeding on its expeditive et economique possible.
merits.

Extension or abridgement D61ai proroge on abrege

8. ( 1) On motion, the Court may extend 8. ( 1) La Cour peut, sur requete, proroger
or abridge a period provided by these ou abreger tout delai prevu par les presentes
Rules or fixed by an order.      regles ou fixe par ordonnance.

Material from tribunal Mat6riel en la possession de l' office f6deral

317. ( 1) A party may request material 317. ( 1) Toute partie peut demander la
relevant to an application that is in the transmission des documents ou des

possession of a tribunal whose order is the elements materiels pertinents quant a la
subject of the application and not in the demande, qu' elle n' a pas mais qui sont en la
possession of the party by serving on the possession de 1' office federal dont

tribunal and filing a written request,       Fordonnance fait Fobjet de la demande, en

identifying the material requested.    signifiant a 1' office une requete a cet effet

puis en la deposant. La requete precise les
documents ou les elements materiels
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demand6s.

Material to be transmitted Documents A transmettre

318. ( 1) Within 20 days after service of 318.  ( 1)  Dans les 20 jours suivant la
a request under rule 317, the tribunal shall signification de la demande de transmission

transmit vis6e a la r6gle 317,   l' office f6d6ral

transmet:

a)   a certified copy of the requested

material to the Registry and to the parry a) au greffe et a la partie qui en a fait la
making the request; or demande une copie certifiee conforme des

documents en cause;

b)    where the material cannot be

reproduced,  the original material to the       ( b)  au greffe les documents qui ne se
Registry.       pretent pas a la reproduction et les 616ments

materiels en cause.

Notice of Motion Avis de requete

359.  Except with leave of the Court,  a 359.  Sauf avec Pautorisation de la Cour,

motion shall be initiated by a notice of toute requete est pr6sent6e au moyen d' un
motion, in Form 359, setting out avis de requete 6tabli selon la formule 359

et pr6cise
a) in respect of a motion other than one

made under rule 369, the time, place and       ( a) sauf s' il s' agit d' une requete pr6sent6e
estimated duration of the hearing of the selon la r6gle 369, la date, l' heure, le lieu et

motion; la dur6e pr6vue de 1' audition de la requete;

b) the relief sought;       b) la r6paration recherch6e;

c)  the grounds intended to be argued,       ( c)  les motifs qui seront invoqu6s,  avec

including a reference to any statutory mention de toute disposition 16gislative ou

provision or rule to be relied on; and r6gle applicable;

d) a list of the documents or other material       ( d)  la liste des documents et 616ments

to be used at the hearing of the motion.      materiels qui seront utilis6s a Faudition de
la requete.

Costs of motion D6pens de la requite

401. ( 1) The Court may award costs of a 401. ( 1) La Cour peut adjuger les d6pens
motion in an amount fixed by the Court.    aff6rents a une requete selon le montant

qu' elle fixe.
2)  Where the Court is satisfied that a

motion should not have been brought or      ( 2)  Si la Cour est convaincue qu' une

opposed, the Court shall order that the costs requete n' aurait pas du etre pr6sent6e ou
of the motion be payable forthwith.   contest6e,  elle ordonne que les d6pens
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afferents a la requete soient payes sans
delai.

Supreme Court Act, R.S. C.,  19859 Loi sur la Cour supreme,  L.R.C.

c. S- 26 1985), ch. S- 26

Constitution of Court Composition de la Cour

4.  ( 1) The Court shall consist of a chief 4. ( 1) La Cour se compose du juge en chef,
justice to be called the Chief Justice of appele juge en chef du Canada, et de huit
Canada, and eight puisne judges.      juges puinns.

2) The judges shall be appointed by the 2)  La nomination des juges se fait par
Governor in Council by letters patent under lettres patentes du gouverneur en conseil
the Great Seal.       revetues du grand sceau.

Who may be appointed judges Conditions de nomination

5. Any person may be appointed a judge 5. Les juges sont choisis parmi les juges,
who is or has been a judge of a superior actuels ou anciens, d' une cour superieure

court of a province or a barrister or provinciale et parmi les avocats inscrits
advocate of at least ten years standing at the pendant au moins dix ans au barreau d' une
bar of a province.   province.

Three judges from Quebec Representation du Quebec

6.  At least three of the judges shall be 6. Au moins trois des juges sont choisis
appointed from among the judges of the parmi les juges de la Cour d' appel ou de la
Court of Appeal or of the Superior Court of Cour superieure de la province de Quebec
the Province of Quebec or from among the ou parmi les avocats de celle- ci.la chose a
advocates of that Province.      ete recueilli,  traits,  prepare,  transforms,

entrepose et manipule de cette

Opinion of Court Avis de la Cour

53. ( 4) Where a reference is made to the 53. ( 4)  La Cour est tenue d' etudier tout

Court under subsection ( 1) or ( 2), it is the renvoi fait aux termes des paragraphes ( 1)

duty of the Court to hear and consider it and ou ( 2) et de repondre a chaque question qui
to answer each question so referred, and the lui est ainsi deferee. Elle transmet ensuite

Court shall certify to the Governor in au gouverneur en conseil,   pour son

Council, for his information, its opinion on information, un avis certifie et motive sur

each question,  with the reasons for each chacune des questions, de la meme maniere
answer,    and the opinion shall be que dans le cas d' un jugement rendu sur
pronounced in like manner as in the case of appel ports devant elle;  tout juge dont
a judgment on an appeal to the Court, and 1' opinion differe de celle de la majorite

any judges who differ from the opinion of transmet pareillement son avis certifie et
the majority shall in like manner certify motive.

their opinions and their reasons.

1
r
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Rules of the Supreme. Court of Regles de la Cour
Canada, SOR/ 2002- 156 supreme du Canada,  DORS/ 2002-

156

Reference to the Court Renvoi Devant La Cour

46.  ( 1)  A reference to the Court by the 46.  ( 1)  Le renvoi devant la Cour par le
Governor in Council under section 53 of the gouverneur en conseil en vertu de Particle
Act shall be commenced by notice of 53 de la Loi est introduit par un avis de
reference in Form 46 to which shall be renvoi conforme au formulaire 46,

attached a copy of the order in council accompagne du decret autorisant le renvoi.

authorizing the reference.

Constitution Act,  1867,  30  &  31 Loi constitutionnelle de 1867, 30 &

Victoria, c. 3 ( U.K.)  31 Victoria, ch. 3 ( R.-U.)

General Court of Appeal, etc.       Cour g6n6rale d' appel, etc.

101.   The Parliament of Canada may,       101.   Le parlement du Canada pourra,
notwithstanding anything in this Act, from nonobstant toute disposition contraire

Time to Time provide for the Constitution,       enoncee dans la presente loi,   lorsque

Maintenance,   and Organization of a Foccasion le requerra, adopter des mesures
General Court of Appeal for Canada, and a 1' effet de creer, maintenir et organiser une

for the Establishment of any additional cour generale d' appel pour le Canada, et
Courts for the better Administration of the etablir des tribunaux additionnels pour la
Laws of Canada.    meilleure administration des lois du

Canada.

Constitution Act,     1982,     being Loi Constitutionelle de 1982,

Schedule B to the Canada Act 1982 Edictee comme 1' annexe B de la Loi

UK), 1982, c. 11 de 1982 sur le Canada, 1982, ch. 11

R.-U.)

General procedure for amending Constitution of Procedure normale de modification

Canada

38. ( 1) An amendment to the Constitution 38. ( 1) La Constitution du Canada peut etre
of Canada may be made by proclamation modifiee par proclamation du gouverneur
issued by the Governor General under the general sous le grand sceau du Canada,
Great Seal of Canada where so authorized autorisee A la fois:

by
a) par des resolutions du Senat et de la

a) resolutions of the Senate and House of Chambre des communes;

Commons; and

b)  par des resolutions des assemblees
b) resolutions of the legislative assemblies legislatives d' au moins deux tiers des
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of at least two- thirds of the provinces that provinces dont la population confondue
have, in the aggregate, according to the then represente, selon le recensement general le
latest general census, at least fifty per cent plus recent a 1' epoque, au moins cinquante
of the population of all the provinces. pour cent de la population de toutes les

provinces.

Amendment by unanimous consent Consentement unanime

41. An amendment to the Constitution of 41. Toute modification de la Constitution
Canada in relation to the following matters du Canada portant sur les questions

may be made by proclamation issued by the suivantes se fait par proclamation du
Governor General under the Great Seal of gouverneur general sous le grand sceau du
Canada only where authorized by Canada,  autorisee par des resolutions du
resolutions of the Senate and House of Senat, de la Chambre des communes et de
Commons and of the legislative assembly 1' assemblee legislative de chaque province
of each province:

d) la composition de la Cour supreme du
d) the composition of the Supreme Court Canada;

of Canada;

Amendment by general procedure Procedure normale de modification

42. ( 1) An amendment to the Constitution 42.    ( 1)    Toute modification de la
of Canada in relation to the following Constitution du Canada portant sur les
matters may be made only in accordance questions suivantes se fait conformement au
with subsection 38( 1):    paragraphe 38( 1) :

d) subject to paragraph 41( d), the Supreme       ( d) sous reserve de 1' alinea 41d), la Cour
Court of Canada;    supreme du Canada;
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