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PART I _ OVERVIEW AND FACTS

1. This appeal raises important public interest issues on how courts should approach the task

of sentencing racialized offenders. SALCO/CSALC/COP-COC agree with the Appellant that

this case "provides an opportunity for this court to develop a clear analytical framework that

provides guidance to trial judges on how systemic and background factors may be properly

applied to the sentencing of racíalized, non-Indigenous offenders."l.

PART II _ SALCO/CSALC/COP-COC POSITIONS ON THIS APPEAL

2. SALCO/CSALC/COP-COC advance three positions to assist the court

I. Courts ought to consider systemic discrimination and systemic barriers when
sentencing all racialized offenders;

il. Sentencing judges ought to situate police Charter violations against racialized
offenders in the social context of systemic discrimination within which those
violations take place;

IIr. A court's proper assessment of mitigating and aggravating circumstances in
sentencing a racialwed offender is only as good as the court's proper
appreciation for and use of evidence of systemic discrimination and systemic
barriers

PART III _ STATEMENT OF ARGUMENT

OVERVIEW

3. The Appellant's overarching complaint on this appeal is that the sentencing judge

imposed a manifestly unfit sentence because of his "overwhelming focus on systemic

discrimination."2 While the Appellant recognizes that "systemic discrimination demands judicial

attention, and is a relevant sentencing factor in this case," the Appellant argues that "it cannot

eclipse the controlling sentencing principles for firearms offences, particularly those on the true

crime end of the spectrum."3 General deterrence and denunciation are the controlling principles

the Appellant will argue the sentencing judge failed to give proper effect to.

I Appellant's Facturn at para 4

2 Appellant's facturr atpara2

3 lb¡d.
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4. SALCO/CSALC/COP-COC submit that when sentencing racialized offenders, proper

consideration of the principles of general deterrence and denunciation, proper consideration of

Charter breaches, and proper consideration of mitigating and aggtavating circumstances, are all a

function of a court's proper consideration of evidence of systemic discrimination. This is what

Justice Nakatsuru did in the court below when he sentenced the Respondent as he did. All judges

tasked with sentencing a racialized offender ought to take a similar considered approach.

I. COURTS OUGHT TO CONSIDER SYSTEMIC DISCRIMINATION AND
SYSTEMIC BARRIERS WHEN SENTENCING ALL RACIALIZED OFFENDERS

5. The Appellant accepts that nothing forecloses background and systemic factors from

consideration when sentencing non-Indigenous offenders and acknowledges the relevance of

social context evidence in sentencing. However the Appellant appears to limit the applicability

of "Gladue principles" in sentencing to racialized offenders "who hail from groups that have

been the subject of centuries long discrimination,"4 which implies that only some groups are

worthy of the Courts' thoughtful considerations in sentencing. SALCO/CSALC/COP-COC

disagree.

6. Systemic discrimination against Indigenous people and black people in Canada has a deep

and varied history. Systemic discrimination and its effects that have historically and continue to

affect Indigenous and black people in Canada may differ from those faced by other racialized

groups. This does not mean that evidence of systemic discrimination faced by non-Indigenous

and non-black racialized individuals is less relevant when sentencing those offenders. Further,

Indigenous and black peoples are not the only groups who have a long history of experiencing

systemic discrimination and racism in Canada. Legislation and policy have long institutionalized

systemic racism against the Chinese and South Asian communities. For example:

i. The Electoral Franchise Act (1885) explicitly excluded persons of Chinese/lMongolian

descent from voting;

ii. The introduction and subsequent increase of the Chinese Head Tax (1885-1903);

iii. The Municipality Incorporation Act (1907) excluded voting for all people of Indian

descent in Vancouver followed by large anti-Asian riots in Westem Canada, the

4 Appellant's factum pam. 2l
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amendments to the Immigration Act (1910) aimed at specifically stopping South Asian

immigration;

iv. The Continuous Journey Regulation (i908) to deter lndian immigrants and the 1914

denial of Indian immigrants who ar¡ived to Canada via a ship called the Komagata Maru;

v. The Chinese Exclusion Act (1923) that excluded almost all immigration of Chinese people

to Canada; and

vi. Most recently, the introduction of Bill 21 in Quebec, which aims to prevent many South

Asians from wearing religious attire when accessing public services or working in the

public sector.

7. Courts should be wary to endorse an approach that creates a ranking of relevance in

regard to evidence of systemic discrimination targetingracialized groups. Such an approach risks

fuither implicating the criminal justice system as an active (or passive) participant in perpetuating

systemic discrimination against racíalized individuals and groups deemed to fall lower in that

ranking.

8. Where an offender is racialized, sentencing judges should approach sentencing through a

lens that considers systemic discrimination. To that end, the relevantraciahzed group(s) must be

appropriately defined. In defining the relevant racialized group(s), courts should adopt a rucial

equity lens that respects the offenders' self-identity as well as perceived identity and does not

perpetuate pre-existing stereotypes about the racialized group to which the claimant belongs or is

perceived to be a member of. To give an obvious example, Asian Canadians do not represent a

single, monolithic group.s Viewing them as such risks perpetuating the prejudicial "model

minority myth." The "model minority myth" suggests that Asian Canadians are free from

discrimination.6 They are not. Certain East and Southeast Asian Canadian communities are over-

all Asians o¡ Vietna¡nese are involved in this c¡irne, and, therefore, the home in question ¡nust contain a marihuana grow operation. This suggestion is enoneous and

offensive... As any standard Atlas will show, Asia is the largest ofthe seven contitrents. Ils lnany countries are holne to thee-fifths of the world's population. There is

an enonnous cultuml diversity in this region." See also The Honomble Michael H. Tulloch's "Report ofthe Independent Police Oversight Review", (Queen's Printer

for Ontario, 2017), Recornmendation 4.2, at pam. 53, which recornrnends irnplementing training for police overeight bodies to develop greater social and cultural

conpetency regarding the cornnunities they serue, including South Asian and East Asian com¡nunities.

6 See the U.S. literature on Asian Arnericans: Haruey Gee, "Asian Americms and Criminal l¿w and Cri¡ninal Procedure: A Missing Chapter fiom the Race Jurisprudence

Anthology" (2011), 2 Geo. J.L. & Mod. Crit. Race Persp. 185, atp.192; Rhoda J. Yen, "Racial Stereotyping ofAsians and Asian Arnericans and lts Effect on

Crirninal Justice: A RefÌection on the Wayne Lo Case", (2000) 7 Asian L.J. l, at pp. 2-4. See also John Huey-Long Song, "Attitudes of Chinese hnmigrants and

Vietnarnese Refugees toward Law Enforcernent in the United States", (1992) 9 Just. Q. 703, atpp.'712,715, which discusses the differences between Chinese and

Vietnalnese Arnericans in their dealings with the crì¡ninal justice system.
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represented among the low income populationi and experience systemic discrimination within

the criminal justice system.s For example, the 2016 York University Traffic Stop study

examined incidences of traffic stops among different racial groups in Ottawa, and tracked the

reasons for and outcomes of the stops.e Compared with white drivers, East-Asian drivers

experienced disproportionately high incidences of stops based on perceived criminal offences or

suspicious activities. lo

9, This court and others have taken judicial notice of widespread systemic discrimination in

Canadian society against racialized groups other than Indigenous and black peoples especially in

Challengefor Cause cases, including South Asian, Southeast Asians and East Asians.ll Further,

courts are increasingly finding specific instances of racial profiling by law enforcement.l2

Additionally, racialized communities - including East, South and Southeast Asians - experience

ongoing disproportionate levels of poverty. Racialized people are more likely to fall below the

Low Income Cut-Off/Low Income Measure and to have related problems like poor health, lower

education, and fewer job opportunities, than non-racialized people. The 2016 Census showed that

20.8% of peoples of colour are low-income, including 23o/o of the Chinese community and 18Yo

of the South Asian community, compared to l2.2Yo of non-racializedpeople. While it is possible

for anyone to experience low income and reduced opportunities, individual and systemic

discrimination plays a significant role in creating disadvantaged conditions and barriers for

7 Michael Polanyi, Beth Wilson, Jessica Mustachi, Monali Ekn, and Michael Ken, "Unequal City: The Hidden Divide Arnong Toronto's Children and Youth" (2018), available

online: <htto://torontocas.cals , at p. I I, 1 5.

45,93-95, t20, t72,t82-t83,228-229,231,235,251,262,337-341,351-35'l, 367,397, 409.

9 Dr. Lome Foster, Dr. Les Jacobs, and Dr. Bobby Siu, "Race Data and Tmffc Stops in Ottawa,2013-2015: A Report on Ottawa and the Police Districts" (2016), available online:

<https://www.ottawapolice.calerì/about-us/lesourceV.TSRDCP York-Research-Report.pdÞ.

operations" that are "widespread" thoughout Canada. See Tanovich, srrprc, at p. 363.

ll R.v. Spence, [2005] 3 S.C.R. 458:,R.v. Y.P., ü9991 O.J. No.3294 (ONCA); R. v. Koh, I9981 O.J. No.5425 (ONCA);,R.v. Ho,lL996) O.J. No.5344OntdocourtofJustice

(Genenl Division); R. y. Seeniyasam, [2004] O.J. No. 4888 (ONSC); R. v. Rajput,12018) AJ. No. 942 (Alberta court of Queen's Bench);

12 ln R. v. Zaar (2010 BCPC 336, at paras. 22-23), afrer a ninirnal opportunity to obsere Mr. Lam in the passenger seat ofa car, police stopped the ca¡ to question him on the basis

that he might be another Asian rnale who was wanted by police. The court held that Mr. Lam was detained in the absence of¡easonable suspicion. The court found

an "astounding lack of undentanding as to cross-mce identification dangem" on the part of police. ln R. v. Huong (2014 ONSC 3538, at paras. 196,207-209), a¡

office¡ stopped Mr. Huang's vehicle because he was Asian, and the officer assu¡ned he was therefo¡e involved in the production ofmarijuana. The court found that

the officer was "pemonally very angry at a particular group ofpeople ofAsian exaaction - those who are associated with organized crime, particularly the production

and Íafficking of marijuana and other drugs. He delnonstrates enrnity to that group of people. Further, he assumes that Mr. Huang is part of that group." In .R. v.

Ngtyen (2006), (139 C.R.R. (2d) ó5 (S.C.J.), a1 paras. 25-28), the court found that police had cornrnenced an investigation into marijuana trafficking against Mr.

Nguyen by looking for properties Vietnanese persons owned and applyilg the enoneous racial stereotype that Mr. Nguyen Inay be involved in crirninal activity

because he was Vietna¡nese. The court excluded the evidence that was ultirnately seized. ln R. v. Mac, [2005] O.J. No. 527 (S.C.J.), at pans. 2-6. In Mac, the court

struck references to "East Asian, Asian and Vietnarnese" fiorn an lnfor¡nation to Obtain to avoid the risk of an issuing Justice of the Peace "julnpitrg to conclusions

which are based on stereotypical assunptions and not on hard evidence." The court held that "lu]nless it is essential for the mce ofall individual to be refened to fo¡

purposes ofexplaining the evidence it should ¡ot be done because ofthe risk ofcolouring the approach ofthejudicial officer reading the Infonnation to Obtain."
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racialized people. Discrimination means that they are less likely to get jobs when equally

qualified, and are likely to make less income than their non-racialized peers. They are more likely

to live and work in poor conditions, have less access to healthcare, and be victims of police

violence.

10. In view of the historical and present day discrimination faced by racialized groups, courts

ought to recognize race as a relevant consideration that may impact sentencing all racialized

offenders, just as courts recognize non-Indigenous and non-black racialization as a relevant factor

to obtaining balance and fairness in jury selection, in the proper assessment of police conduct in

Charter challenges,13 and under proposed changes to the bail provisions in the Criminal Code via

Bill C-75 in determining pre-trial release on bailla. It would be absurd for courts to not consider

systemic discrimination based on race when it comes to sentencing all racialized offenders.

il. SENTENCING JUDGES OUGHT TO SITUATE POLICE CHARTER VIOLATIONS
AGAINST RACIALIZED OFFENDERS IN THE SOCIAL CONTEXT OF
SYSTEMIC DISCRIMINATION \ilITHIN WHICH THOSE VIOLATIONS TAKE
PLACE

11. The Appellant complains that the sentencing judge erred when he reduced the

Respondent's sentence by a further three months (from 15 months to 12 months) because the

police had breached the Respondent's section 7 and section l}(b) Charter nghts. According to

the Appellant the trial judge erred because i) the police misconduct against the Respondent "did

not inform the circumstances of the offence or the offender" and ii) the sentencing judge,

according to the Appellant, "made a factual finding of racial bias" that fell short of the persuasive

burden proof.

12. SALCO/CSALC/COP-COC submit that social context evidence of systemic

discrimination is an important consideration to a sentencing court's determination of the weight it

ought to give police Charter violations against a racialized offender when sentencing that

offender.

13. The Appellant submits that "Declarations of Charter non-compliance by the state and

public rebuke of the relevant officers would have been sufficient in the instant case" and that the

l3 See R. v. Gront,[20091 2 S.C.R. 353, R. v. Subent, [2009] S.C.J. No.33, R. t'. Golden, [2001] 3 S.C.R. 679

l4 Bill C-75 (Third Reading)
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Charter breaches against the Respondent did not warrant a reduction in sentence.ls

SALCO/CSALC/COP-COC disagree. Such declarations and so-called public rebuke of officers

are rarely remedial in the eyes of the Charter violation's victim, especially in cases where police

misconduct is against raciahzed defendants/offenders and where race may have been a factor

underlying the misconduct.

14. As Justice Mclachlin (as she then was) wrote in Dunedin, " ...a lCharterl right, no matter

how expansive in theory, is only as meaningful as the remedy provided for its breach."l6 In

Doucet-Boudreau v. Nova Scotia (Minister of Educatiorul Justices Iacobucci and Arbour (as they

then were) expounded fuither in regard to the importance of remedies for Constitutional

breaches, that:

A purposive approach to remedies it a Charter context gives modern vitality to the ancient maxim ubi ius,
ibi remedium: where there is a right, there must be a remedy. More specifically, a purposive approach to
remedies requires at least two things. First, the purpose of the right being protected must be promoted:
courts must craft responsive remedies. Second, the purpose of the remedies provision must be promoted:
courts must craft effective remedies.lT

Judges ought to craft a remedy that "meaningfully vindicates the rights and freedoms" of the

Charter.ls

15. A sentence reduction will often be a meaningful remedy in the criminal justice system

because of the critical role that sentencing plays in this system. As this court said in ,R. v.

Gardiner, sentencing is "to the trial what the bullet is to the powder". The sentencing process

"poses the ultimate jeopardy to an individual enmeshed in the criminal process".le Th" ability of

the courts to grant Charter remedies within this context is crucial.'o'Whil" full restoration of the

I 5 Appellant's factun at para. 42

16 R. v.974649 Ontarío Inc.,l200Il3 S.C.R.575,2001 SCCSI ("Dunedin") atpara.20

l7 Doucet-Boudreatt v. Nova Scotía (Mitríster ofEducotion), [2003] 3 S.C.R. 3,2003 SCC 62 at pam. 25

18 lbid. at paras. 55-57

19 R. v. Gqrdiner, [982ì 2 S.C.R. 368 at 413, 415 (S.C.C.)

20 Of course, a rnore drastic remedy such as a stay of proceedings or exclusion of evidence will oflen be necessary to relnedy the Charter breach. This is particularly so with

exclusionofevidenceunders.24(2),whichislessdrasticthanastayofproceedingsand,unlikeastay,notli¡nitedtothe"clearestofcases". Thus,itisinpo¡tantlo

ernphasize that the availability of sentence reduction should not be a substitute for a rigorous s. 24(2) analysis where incrilninating evidence has been obtained in a

lnanner that iníìinges the Charter. ln such cases, exclusion of evidence is the rnore rneaningful remedy and, therefore, the courts should first undertake a thorough s,

24(2) analysis to determine whether the adrnission ofthe evidence would bring the adrninistration ofjustice into disrepute. Only when the court has concluded such

an analysis should it then go on to determine whether a sentence reduction should be granted. As Professor Roach has written, the ¡e¡nedy ofsentence reduction "will

be hollow if it is used to avoid a mo¡e effective ¡ernedy such as a stay ofproceedings or exclusion ofevidence."

Roach, Kent, Consilntional Remedíes ín Canacla, supro at9,950
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individual is not always possible, the sentencing process can be used to "mitigate the effect" of

any Charter breaches that have occurred.2l

16. Meaningful remedies for Charter violations aÍe especially important Io racializeð

offenders and the disadvantaged communities they often come from. The over-representation of

racialized communities among those living in poverty is well-established. These communities are

over-policed and, consequently, over-represented in the justice system.22 They are more

vulnerable to constitutional breaches as a result. Justice Binnie explicitly recognized these

realities in his concurring judgment in R v Grant when he observed that "[a] growing body of

evidence and opinion suggests that visible minorities and marginalized individuals are at

particular risk from unjustified "low visibility" police interventions in their 1ives."23

17. More recently, in his dissenting opinion in this court's decision in R v Le, Lauwers J.A.

concluded that police in that case had violated the Appellant's section 8 and section 9 Charter

rights when police unlawfully entered the backyard of a friend's house that the Appellant was

visiting. In concluding that the contraband firearm, drugs and cash ought to be excluded Lauwers

J.A wrote:

[162] Perhaps the officers were emboldened by the sense they were doing the right thing in trying
to root out criminality in the community. They seem to have assumed the young men in the
backyard were up to no good and decided to confront them suddenly. I doubt that the police
would have brazenly entered a private backyard and demanded to know what its occupants
were up to in a more affluent and less racialized community...

[63] As I stated as the outset, the kind of casually intimidating and oppressive misconduct
involved in the unlawful police entry into a private backyard must be condemned by the
court.2a (Emphasis added)

18. A sentencing judge's appreciation for the context within which police Charter violations

occur is critical to her understanding of not only the damage that Charter violations do to

individuals psychologically (by fostering alienation and constituting affronts to dignity) and

sometimes physically, but also to the racialized and disadvantaged communities the offender

comes from. Equally important is recognition of the damage done to the individual's and his

2l Omar Ahmed Khodr v. The Prine Mínister ofCailada, et aI.,2009 FC 405 at pams. 77-78 (F.C.)

22 Suzame Bouclin, "ldentirying Pathways to and Experiences ofStreet Involve¡nent through Case I¿w" (2015) 38:l Dal U 345 at 357-358; Report olthe Aboriginal Justíce

Ontario, 1995) at358; Rv Jackson,2018 ONSC 2527 alpan46; McKay v. Toronto Police Sertices Boarcl,20ll HRTO 499 at para 103; Rv Brott (2003),64 OR (3d) l6l at para

9, [2003] OJ No l25 l (ONCA); R v Goldetr, supra at para 93', R v S (RD) il9971 3 SCR 484 at para 47.

23 Rv Grant atpara 154. See Also paras. l19,155, l'72-177

24 Rv. Le 2018 ONCA 56 (CanLII), see also,{. v. Ie,20l9 SCC 34 (CanLIl)
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community's perceptions of and relationships with the police and state. In this way Charter

violations may be said to be part and parcel of the circumstances of the offender and offence.

19. Support for these considerations on sentencing can be found in Nasogaluak. The court in

that case recognized the broad discretion conferred on sentencing judges by the sentencing

provision of the Criminal Code. Justice Lebel (as he then was) writing for the court noted:

[48] Indeed, the sentencing regime under Canadian law must be implemented within, and
not apart from, the framework of the ÇlufiC!:. Sentencing decisions are always subject to
constitutional scrutiny. A sentence cannot be "fit" if it does not respect the fundamental
values enshrined in the ÇkgrJet.

A sentence that takes account of aCharterviolation is therefore able to communicate
respect for the shared set of values expressed in the Charter. In the words of Professor
Allan Manson:

The communicative function of sentencing is all about conveying messages. The
messages are directed to the community. They are about the values which ought to
be important to the community. ("Charter Violations in Mitigation of
Sentence" (1995),41 C.R. (4th) 318, atp.323)

Indeed, s. 7l 8 of the Ç-r.im"ir-ø1...Çp.d"ç. describes the fundamental purpose of sentencing as that
of contributing to "respect for the law and the maintenance of a just, peaceful and safe

society''. This function must be understood as providing scope for sentencing judges to
consider not only the actions of the offender, but also those of state actors. Provided that
the impugned conduct relates to the individual offender and the circumstances of his or her
offence, the sentencing process includes consideration of society's collective interest in
ensuring that law enforcement agents respect the rule of law and the shared values of our
society. (Emphasis added)25

20. By taking into account the context of systemic discrimination in policing against

racialized offenders, sentencing judges can better use sentencing as a means to apportion just

punishment on the offender pursuant to community values, but also acknowledge the harm done

by police to the individual offender and community values protected and embodied by the

Charter,

Socíøl Context Evídence of Systemíc Díscrìminatíon is Relevant to a Court's Determínøtíon of
the Weight It Ought to Gíve to Políce Charter Víoløtìons When Sentencíng Racialized
Offenders

22. Courts must strive to satisfy themselves that race did not influence police misconduct

against aracialized individual. Social context evidence of systemic discrimination ought to be an

25 R. t. Nosogoluak,2010 SCC ó, [2010] I S.C.R.206 at paras48-49
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important consideration when sentencing judges strive to determine the weight that police-driven

Charter breaches should be given in a racialized offender's case, and the quantum by which to

reduce a sentence by.

23. SALCO/CSALC/COP-COC propose that where the police misconduct (that may or may

not constitute a Chørter violation) takes place in a context suggestive of racial profiling,

sentencing judges should begin with the presumption that there is some evidence of the influence

of racialized stereotypes in the exercise of police discretion. The analysis would then turn to

whether there is evidence of other indicators of profiling that would support a finding that race

likely, or probably, influenced police action that led to the violation.26 According to Professor

Tanovich, such an approach would ensure "what Justice Doherty referred to in Peart as "a

sensitive appreciation of the relevant social context in which racial profìling claims must be

assessed" in order to "fprovide] further protection against the failure of meritorious claims as a

result of the allocation of the burden of proof.""27

24. SALCO/CSALC/COP-COC submit that the proposed approach assists courts to situate

police misconduct beyond just the social context of discriminatory over-policing. Importantly, it

allows courts to hone in on the systemic motives that may influence police actions when dealing

with racialized individuals. It also allows courts to properly weigh Charter breaches and the

deleterious effects they have on racialized offenders and communities from a perspective

informed by their experiences with racism. A presumption that there is some evidence that police

misconduct was influenced by race permits a judge to take that into account when considering the

Charter violation in the sentencing calculus. If the sentencing judge accepts evidence of other

indicators of profiling that would support a finding thaT racial profiling likely, or probably,

occurred then the weight allocated to the Charter breach in the sentencing calculus would be

greater.

359-J8J. Professor T¿novich pointed to Justice Doherty ruling in Peart v. Peel (Regional Municipality) Police Sewices Board (2006), 43 C.R. (61h) I 75, 2 I 7 O.A.C.

2ó9, 39 M.V.R. (sth) 123 (Ont. C.A.), where Doherty J rejected an interveno¡'s proposal that in cases where a defendant alleges racial profiling as the basis for a

Charter yiolation (exarnple: ãrbitrary detention) the bu¡den of proof should fall to the police/crown to disprove racial profiling. Doherty J rejected the proposal

because he did not have the evidentiary basis to conclude that racial profiling was the rule and not the exception. ln his paper Professo¡ Tanovich contends that the

recent "carding' data that clearly de¡nonsaates disproportionate targeting of racialized groups by police fumishes a sufûcient evidentiary basis to, at a rninilnuln,

"clrange where we start on th€ evidentiary scale for adjudication" ifnot reverse the burden ofproofwhe¡ a Chqrter violation is alleged.

21 Applying the Rocial Profling Correspondence Test, (2017) 64 Crimirnl Law Quarterly 373-374.
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25. If inquiry of systemic discrimination is relevant to sentencing, the courts should take a

broad approach to the type of evidence that is admissible and probative to the determination of

whether race played a part in police conduct. Courts should take judicial notice of the fact that

there is a long history of discrimination against racialized persons in Canada.28 Beyond this,

offenders should be able to augment their claim by adducing evidence of systemic discrimination

by police directed at racialized groups. This can include empirical studies such as the 2016 York

University Traffic Stop study, as well as reports by human rights commissions.

26. In addition, the courts should consider evidence that the Charter claimant has been the

subject of racially influenced police (mis)conduct on the facts of the specific case. Of course,

police officers will rarely testify that rucial stereotypes influenced their decisions.2e Charter

claimants must therefore draw from circumstantial or other evidence.30

21. To that end, this Court should consider what Professor David M. Tanovich has called the

"varied manifestations of racial profiling" - façfs¡s to assess whether an individual was racially

profiled.3l These factors include, among other things: explicitly using race to justify a criminal

profile;32 engaging in heightened surveillance of racialized or low-income neighbourhoods;33

using highly discretionary or minor statutory powers to justify a detention;34 interpreting

ambiguous, or even innocuous, behaviour as incriminating;35 using race to target an individual

based on an alleged match with the race of a known suspect;36 and undertaking unjustifiable

measures, or using excessive force, to respond to purported dangers. Applied consistently, these

factors assist courts to engage with racial profiling in a more robust, and less speculative,wãy.

Where some or all of these factors are present, it should be open to a court to make a finding of

racial profiling

28 Koh, supra (Qnt C.A.), at para. 41.

Huang's vehicle.

30 Brovt, supra (Ont. C.A.), at paras. 16,44-45.

3l Tanovich, snpra, at p. 369. See also y'y'eyazi, supra, (O\t. S.C.J.) at para. 198, where Srnith J. discussed several factors indicative ofmcial profiling.

32 See, for exarnple, Nguyen, supra (S.C,J.), where the court found that police cotnnenced an ûrvestigation based on a Vietnarnese natne,

33 In the Appellant's case, part ofthe reason for ente¡irg Mr, Dixon's bacþard was to "investigate whether the young ¡nen were entitled to be in the backyard or were trespassing

on the property": 2014 ONSC 2033 ("Ruting on Charter Application"), at pam. 23. In his dissenting opinion in the court below, Lauwers J.A. obserued that police

would not likely have "bmzenly enlered a private bacþard and dernanded to know what its occupants were up to in a more affluent and less ¡acialized comlnunity":

Le,supra(Oú. C.A.), atpam. 162.

34 See, for exarnple, Huang, supra (B.C.P.C.), at para. 9 where an officer stopped Mr. Huang's vehicle "because it swerved twice in its own lane".

(S.C.C.), at paras. 6-7.

36 See, for exarnple, Huang, supra (B.C, Prov. Ct.), where police stopped a car because its passenger was "Asian."
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III. A COURT'S PROPER ASSESSMENT OF MITIGATING AND AGGRAVATING
CIRCUMSTANCES IN SENTENCING A RACIALTZND OFFENDER IS ONLY AS
GOOD AS THE COURT'S PROPER APPRECIATION FOR AND USE OF
EVIDENCE OF SYSTEMIC DISCRIMINATION AND SYSTEMIC BARRIERS

28. Finally, SALCO/CSALC/COP-COC submit that to give proper effect to mitigating and

aggravating circumstances when sentencing racialized offenders, courts ought to take systemic

discrimination and barriers that may have affected the offender into account.

29. In the instant case the Appellant complains that the sentencing judge did not attribute

sufficient weight to the aggravatingfact that the Respondent ran from po1ice.37

30. SALCO/CSALC/COP-COC submit that the approach the sentencing judge took is

exemplary and ought to be endorsed by this court. The sentencing judge considered the weight to

give the Respondent's flight on the basis of the social context reports filed by the Respondent,

including the social history report. The Respondent was young, impulsive, had a leaming

disability, suffered from Post-Traumatic Stress Disorder, and is from a community that did not

have confidence in the police. This evidence, taken together, permitted the sentencing judge to

properly situate the Respondent's flight in the sentencing process.

31. This type of informed reasoning is particularly applicable to racialized offenders due to

the absence of factors traditionally found to be mitigating when it comes to historically

disadvanta ged racialized group members. Mitigating factors such as employment, family support

and education are often privileges that are not features in the lives of racíalized offenders because

of systemic barriers they face in various aspects of their lives. Not allowing systemic

discrimination to act as a substitute mitigating factor in sentencing would serve to further

perpetuate racism within the criminal justice system by perpetuating the differential sentencing

experiences between racialized and non-racialized group members.

PART IV _ COSTS

31. SALCO/CSALC/COP-COC do not seek costs and request that none be awarded against

it.

37 Appellant's Facturn paras. 33
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PARTV_ORDERSSOUGHT

32. SALCO/CSALC/COP-COC takes no position on the disposition of this appeal

DATED this 19th day of July,20lg

ALL OF WHICH IS RESPECTFULLY SUBMITTED

.fcrI INGHE/ZACHARY KERBEL/
YAO GO/SHALINI KONANUR

the Interveners,
South Asian Legal Clinic of Ontario/Chinese and Southeast
Legal Clinic/Colour of Poverty-Colour of Change
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Bill C-75 (Third Reading)

Principle and Considerations

Frinciple of restraint
493.1 !n making a decisÍ<¡n undertf¡is Fãrt, ð peace rfficer" justice or judge shall give primary cansicleratían to
tl¡e release sf lhe ¡ccused at the *arfíest reasçnable opportunity and cn the least *nerÕus ¿onditions ttrat ¿re
appropriate ín the circç.rmÉtãnces, including ccnditi*ns that äre reasonably practicabte for the accused Ta comph.
v¡ith, while takinç into accsunttlre grounds referred tç in subsection 498{1,:} or 515{18}, ss the case may be.

Aboriginal accused or vulnerable populations
453"2 Ít\ making a decision under this Pãrt, å peace officer, justíce or judge shalt give particLr[ar attent¡on tr the
circst'ftsÈances of

(a) åb+rigtnal accused; and

(b) acrused who belong to a vulnerable popufation that is overrepresented ilr the crlmlnal justice systern and
lh¿t iç disadvantaged in abtaini*g r*fease under this Fart,


