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PART I. STATEMENT OF THE CASE 

[1] This appeal against sentence concerns the appropriate sentence for a youthful, first time 

offender found guilty of possession of a loaded illegal handgun.  Illegal possession of firearms is 

one of the most serious problems facing urban centers in Ontario as the human cost of firearm 

offences is often immeasurable. Well-informed, fair-minded and reasonable members of our 

diverse community have their attention focused on our Court’s treatment of such offenders.  The 

facts of this case fall squarely within the “true crime” end of the spectrum for firearm offences: 

the respondent fled from police when they approached him and discarded the gun before being 

apprehended.  An exemplary sentence was necessary given the danger that firearms pose to 

Canadian society and the need to denounce and deter such conduct and to protect the public.   

This sentence imposed here fails to do so. 

 
[2]   On June 28, 2017, a Toronto jury found the respondent guilty of three firearm offences: 

1) possession of an unauthorized firearm, 2) possession of a prohibited firearm with ammunition, 

and 3) carrying a concealed weapon.  The respondent was carrying a loaded, concealed handgun 

in a public place.  On July 19, 2018, Nakatsuru J. sentenced the respondent to 12 months 

imprisonment.  The Crown seeks leave to appeal and, should leave be granted, appeals from 

sentence imposed by Nakatsuru J. on the basis that he committed errors in law and principle, and 

imposed a manifestly unfit sentence.  The errors stemmed, in large part, from the sentencing 

judge’s overwhelming focus on systemic racism.   While systemic racism demands judicial 

attention, and is a relevant sentencing factor in this case, it cannot eclipse the controlling 

sentencing principles for firearm offences, particularly those on the true crime end of the 

spectrum.  Social context evidence cannot justify the imposition of a manifestly unfit sentence.   
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 The defence position was that a sentence of 13 months minus 1 month for the Charter breaches 

was a fit and appropriate sentence having regard to the impact of systemic racism on the 

respondent. 

Sentence Proceedings (July 19, 2018), Vol. 12, at p. 43, ll. 3-8; p. 53, l. 23 – p. 54, l. 30; pp. 
56-57; p. 72, ll. 8-20; p. 84, l. 30 – p. 87, l. 33

(f) The Reasons for Sentence

[17] The sentencing judge imposed a 15-month custodial sentence, in large measure on

account of systemic racism.  He further reduced the respondent’s sentence to 12 months, after 

deducting 3 months for Charter breaches. This too was driven by attribution to systemic racism.  

After accounting for pre-trial custody at a rate of 1.5, the respondent was sentenced to serve one 

more day. 

Appeal Book, Reasons for Sentence, at p. 244 (paras. 96-97) 
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PART III. ISSUES AND THE LAW 

A. The Sentence Imposed is Manifestly Unfit.

[18] The sentencing judge characterized the overall sentence in this case as “lenient”. The

appellant views it differently.  A 12-month sentence for a “true crime” firearm offence is beyond 

lenient. It is manifestly unfit.  This type of offence “requires the imposition of significant 

sentences in order to address the goals of denunciation and deterrence and to express society’s 

abhorrence of this increasing, extremely serious phenomenon.” This Court stated in R. v. 

Marshall: “offenders who engage in s. 95 offences at the ‘true crime end of the s. 95 spectrum of 

offences’ should continue to receive exemplary sentences that emphasize deterrence and 

denunciation.” 

Appeal Book, Reasons for Sentence, at p. 242 (para. 83) 
R. v. Delchev, 2014 ONCA 448, 323 O.A.C. 19, at para. 20
R. v. Marshall, 2015 ONCA 692, 340 O.A.C. 201, at para. 47, citing R. v. Nur, 2013 ONCA 677, 
117 O.R. (3d) 401, at para. 206, aff’d 2015 SCC 15, [2015] 1 S.C.R. 773

[19] Further, in R. v. Smickle, Doherty J.A. held that when a first-time offender with

mitigating personal circumstances commits a s. 95 offence falling at the “true crime” end of the 

spectrum, “a sentence approaching or at the maximum reformatory sentence (two years less a 

day)” is an appropriate sentence. The sentence imposed in this case was nearly half the sentence 

imposed in Smickle. This is despite the fact there were more aggravating factors and less 

mitigating factors in this case than were present in Smickle, including the respondent’s ditching 

of the loaded gun in public and flight from police.  The respondent’s case is more comparable to 

http://canlii.ca/t/g7cmj#par20
http://canlii.ca/t/gllsx#par47
http://canlii.ca/t/g22fg#par206
http://canlii.ca/t/g22fg#par206
http://canlii.ca/t/gh5ms
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R. v. Nur, where this Court and the Supreme Court upheld a 40-month custodial sentence for a

19 year-old first offender who pleaded guilty and had good rehabilitative prospects.1 

R. v. Smickle, 2013 ONCA 678, 304 C.C.C. (3d) 371, at para. 30
R. v. Nur, 2013 ONCA 677, 117 O.R. (3d) 401, at paras. 6, 17-23, aff’d 2015 SCC 15, [2015] 1
S.C.R. 773

[20] The appellant acknowledges that where a sentencing judge has given reasons that

warrant a sentence outside the normal range that sentence may be upheld by a reviewing court. 

The appellant submits that these reasons do not warrant a sentence so far beyond the range for 

true crime firearm offences and should attract no deference from this Court.    

[21] The appellant also acknowledges that the sentencing judge properly accepted that some of

the Gladue principles are applicable to non-Indigenous racialized offenders who hail from 

groups that have been the subject of centuries long discrimination; indeed, there is nothing in the 

Gladue decision that would foreclose background and systemic factors from consideration at 

sentencing for non-Indigenous offenders.2  Nor is there anything wrong with a court properly 

receiving and considering social context evidence.  Social context evidence aids a better 

understanding of the offender and the circumstances that led to the offence.  But it does not 

operate as an excuse or justification for criminal conduct, does not create a race-based sentencing 

discount, and does not mandate remedying the issue of over-incarceration of Black people by 

artificially or arbitrarily reducing incarceration rates, especially for gun crimes.   

R. v. Gladue, [1999] 1 S.C.R. 688, at paras. 64, 69

1 See also: R. v. Mansingh, 2017 ONCA 68, 136 W.C.B. (2d) 16 (Ont. C.A.), at paras. 21-25:  this Court upheld a 
43-month custodial sentence for a young-first time offender, holding that such a sentence such a sentence was
particularly appropriate in the context of an offender who “fled the police while armed with a loaded handgun” and
“threw that loaded weapon away in a place where it could easily have been found”.  R. v. Harutyunyan, 2012 ONSC
58, at paras. 1, 9-12, 26 aff’d 2012 ONCA 637, 104 W.C.B. (2d) 416 (Ont. C.A.): this Court upheld a four-year
custodial sentence for a youthful offender with no criminal record and who undertook pro-social activities while out
on bail. 
2 At para. 69, Cory and Iacobucci JJ. state that “background and systemic factors will also be of importance for a 
judge in sentencing a non-aboriginal offender”.   

http://canlii.ca/t/g22fh#par30
http://canlii.ca/t/g22fg#par6
http://canlii.ca/t/gh5ms
http://canlii.ca/t/gh5ms
http://canlii.ca/t/1fqp2#par69
http://canlii.ca/t/gx402#par21
http://canlii.ca/t/g1zjc
http://canlii.ca/t/g1zjc
http://canlii.ca/t/fst7b


http://canlii.ca/t/hq2qs#par47
http://canlii.ca/t/g7cmj#par20


http://canlii.ca/t/1q3xt#par20
http://canlii.ca/t/1lpcq
http://canlii.ca/t/1lpcq
http://canlii.ca/t/1ftlz
http://canlii.ca/t/gb1nt
https://laws-lois.justice.gc.ca/eng/acts/c-46/page-188.html#:~:text=723%20(1)%20Before%20determining%20the,the%20sentence%20to%20be%20imposed.&text=(2)%20The%20court%20shall%20hear,the%20prosecutor%20or%20the%20offender.


http://canlii.ca/t/gfddx#par163
http://canlii.ca/t/ghd4f#par23
http://canlii.ca/t/1frt1
http://canlii.ca/t/gl9l7#par45
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respondent by effectively finding that systemic and background factors created a fait accompli 

for the offences the respondent chose to commit.  This was reasoning based on generalized 

assumptions, not specific evidence.   

Appeal Book, Reasons for Sentence, at p. 240 (para. 78) 

[31] In aggregate, while a measured and moderate reduction in moral blameworthiness could

potentially flow from these factors, the unmeasured wholesale reduction attributed to the 

respondent was a serious error that had a material impact on the sentence. To the extent that 

systemic racism contributed to some of the challenges the respondent experienced in his life, 

these factors ought to have been weighed alongside the real agency that the respondent exercised 

in possessing a loaded gun, fleeing from the police, and ditching the gun in a public place.  

 Appeal Book, Reasons for Sentence, at p. 240 (para. 74) 

C. Errors in Treatment of Aggravating and Mitigating Systemic and Background Factors

[32] The sentencing judge strayed from well-established legal principles in his assessment of

aggravating and mitigating factors.  He failed to give aggravating factors their proper weight and 

improperly treated neutral factors as mitigating.  

R. v. Lacasse, 2015 SCC 64. [2015] 3 S.C.R. 1089, at para. 49, citing R. v. McKnight (1999), 44
O.R. (3d) 263 (Ont. C.A.), at para. 35
R. v. McCue, 2012 ONCA 773, 299 O.A.C. 14, at para. 15

i) The respondent’s flight from police

[33] For example, the sentencing judge concluded that fleeing the police was not a “weighty”

aggravating factor and that “it would be wrong to punish” the respondent more severely because 

his actions were “based upon emotion and a state of mind that has been shaped both generally 

and specifically by the historical racism suffered by Blacks” and himself. On the sentencing 

http://canlii.ca/t/gml9v#par49
http://canlii.ca/t/h4c25#par15
https://canlii.ca/t/1f9fp#par35
https://canlii.ca/t/1f9fp#par35
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judge’s theory, there was a “connection in the evidence” between the respondent’s “act of flight 

and the systemic factors”. There are a number of problems with the sentencing judge’s 

reasoning.    

• First, it distorts the actual evidence by finding in effect that the respondent
fled because of his distrust of the police, not to escape arrest.  There was no
basis in the evidence to support this conclusion: the respondent did not testify
at sentencing about why he fled the police.4  The inference is that the
respondent, and not his companions, ran because he possessed an illegal
firearm. Yet the sentencing judge miscast the nature of the respondent’s flight
as impulsive and caused by systemic racism.

• Second, the sentencing judge excused the respondent’s flight from police
because of systemic factors.  The sentencing judge reasoned that it was
“understandable” that the respondent ran and then used the limited relevance
of systemic factors as a basis to conclude that it would be “wrong to punish
you [the respondent] more severely for this” [emphasis added].  This form of
reasoning was prohibited in R. v. Ipeelee, which held that systemic and
background factors “do not operate as an excuse or justification for an
offence”.

• Third, as a matter of policy, it is dangerous to set a precedent that an
offender’s distrust of the police results in a different standard for compliance
with a lawful police direction.  The judge concluded that: he would not punish
the respondent “more severely” on account of his flight, that the sentencing
objectives normally raised by the act of flight were “tempered”, and that the
moral blameworthiness of the respondent’s actions was “lessened” as a result.
This is wrong.   The fact that legitimate social challenges can lead to distrust
between certain groups and law enforcement does not diminish the
responsibility of all persons to comply with a lawful police direction.

Appeal Book, Reasons for Sentence, at p. 238 (para. 66) 
R. v. Morrissey (1995), 97 C.C.C. (3d) 193 (Ont. C.A.), at p. 218 
R. v. Ipeelee, 2012 SCC 13, [2012] 1 S.C.R. 433, at para. 83 
R. v. F.H.L., 2018 ONCA 83, 360 C.C.C. (3d) 189, at para. 47

ii) The respondent’s ditching of a gun in a public place

[34] The sentencing judge minimized the respondent’s act of ditching his gun in a public place

by improperly relying on the manner in which the gun was ditched. The sentencing judge found: 

4 It is of note that in his application for a stay of proceedings at trial based on a Charter breach, the trial judge found 
Mr. Morris’s account of the events surrounding the police chase lacked credibility, see Appeal Book, Charter 
Decision, at p. 183 (para. 11). 

http://canlii.ca/t/6jtj
http://canlii.ca/t/fqq00#par83
http://canlii.ca/t/hq2qs#par47
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I note that the gun was not thrown away into a place that was easily accessible to 
passersby or innocents. It was left in an unused stairwell, concealed in a jacket, amidst a 
pile of debris and water. 

The respondent discarded his firearm in an access stairwell in a public parking lot outside a 

grocery store in the middle of Toronto.  The trial judge’s reasoning is contrary to this court’s 

holding in McCue: an offender “gets no credit for throwing the gun away while attempting to 

avoid capture.”   

Appeal Book, Reasons for Sentence, at p. 238 (para. 65) 
R. v. McCue, 2012 ONCA 773, 299 O.A.C. 14, at para. 15

iii) The respondent’s purpose and use of the gun

[35] When assessing why the respondent possessed a loaded, illegal firearm, the sentencing

judge emphasized that there was no evidence that the respondent acquired the gun to “commit a 

crime” and that the need to denounce his offences was reduced by the fact the gun was not used 

“at all in a bad way”. By relying on these considerations in the context of mitigation, the 

sentencing judge erred by confusing the absence of an aggravating factor with the presence of a 

mitigating factor.  

Appeal Book, Reasons for Sentence, at pp. 240-241 (paras. 75, 78) 
R. v. Fraser, 2016 ONCA 745, 33 C.R. (7th) 205, at para. 13
R. v. S.M.H., 2009 ABCA 315, 464 A.R. 114, at para. 11

[36] The absence of evidence of how the respondent specifically intended to use the gun to

“commit a crime” did not bear on mitigation. In McCue, this Court recognized that the 

possession of an illegal firearm, without more, leads to the conclusion that “the offender intended 

to actively use the loaded gun for some purpose if he saw the need.” This is the “bad way” that 

an illegally possessed firearm is or could be used such that it attracts denunciation and 

deterrence.  Here, the sentencing judge improperly concluded there was “less need” for 

http://canlii.ca/t/h4c25#par15
http://canlii.ca/t/gv2t5#par13
http://canlii.ca/t/25sn8#par11


http://canlii.ca/t/h4c25#par15
http://canlii.ca/t/fsklm#par11
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product of mental health conditions may significantly reduce moral blameworthiness but there 

must be a proper evidentiary basis. 

Appeal Book, Vol. Reasons for Sentence, at p. 241 (para. 78) 

v) Erroneous mitigation for Charter breach

[40] The sentencing judge erred further when he credited the respondent with a 3 month

sentence reduction for the Charter breaches.  In his reasons for sentence the judge said: 

[92] I also find that the anti-Black racism evidence presented on the sentencing is
relevant in assessing the weight I should give this. Racism can operate very subtly.  It can
be there lurking in the background of people’s minds, unconsciously influencing their
judgment and making them act in certain ways towards certain people.

[93] I want to be clear that I am not painting the police with the brush of overt
racism in this case.  I do not have the evidence to support that.  But I am troubled.  If I
asked myself: If it was someone other than a young Black man running away from the
police that night, would D.C. Moorcroft have driven in the aggressive way that he
did?  Would Mr. Morris and the car have collided?  I am troubled because in all honesty, 
I cannot conclude it would have happened in the same way. [Emphasis added.] 

Appeal Book, Reasons for Sentence, at p. 244 (paras. 92-93) 

[41] There are two problems with this reasoning.  First, the threshold for sentence mitigation

from a Charter breach was not met and therefore no mitigation was appropriate.  In dismissing 

the stay application, the judge found that the collision was “not a deliberate attempt to run down 

or strike the applicant” and that: 

37 …the officer was trying to cut the applicant off at the pass, so to speak. But given 
the speed of the applicant and his sudden move, the officer miscalculated. He drove to 
prevent the applicant from fleeing. But the officer did not intend to strike him. The 
contact between vehicle and man was therefore accidental in my view. But the actions of 
the officer were deliberate. 

Appeal Book, Charter Decision, at pp. 187-188, 194 (paras. 33, 37) 

[42] The judge concluded that a stay was not warranted due to the “relatively minor nature of

the Charter violations” but, relying on Nasogaluak, he held that a sentence reduction was an 
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appropriate remedy for this police misconduct.  In appropriate cases, a sentencing court may 

ameliorate the punishment to be imposed, due to state misconduct. The Charter breaches in this 

case related to the accidental collision and post-arrest violations of the offender’s right to 

counsel.  The violations did not inform the circumstances of the offence or the offender. The 

respondent requested a one month sentence reduction.  The Crown’s submitted no deduction was 

warranted.  The sentencing judge gave a three month reduction.  The appellant submits that, as in 

Williams, the declarations of Charter non-compliance by the state and public rebuke of the 

relevant officers would have been sufficient.  No further remedy by way of a lesser sentence was 

appropriate.  

R. v. Nasogaluak, 2010 SCC 6, [2010] 1 S.C.R. 206, at paras. 3-4, 47, 49 
R. v. Williams, 2018 ONSC 5409, 151 W.C.B. (2d) 126, at para. 51 
Appeal Book, Charter Decision, at pp. 187-188, 194 (paras. 67-68) 
Sentence Proceedings (July 19, 2018), Vol. 12, at p. 87, ll. 26-33;
p. 99, l. 27 – p. 100, l. 8

[43] Second, the sentencing judge purported to find that racial bias, albeit sub-conscious, led

D.C. Moorcroft to collide with the respondent’s foot as the respondent ran past his vehicle. This

finding is unsupported by the evidence.  The test for racial profiling was outlined by this Court in 

R. v. Brown. In that case, the Court held that an applicant must establish on a balance of

probabilities that an officer used race as a proxy for criminality.  Brown recognized that racial 

profiling would usually be proven by an “inference drawn from circumstantial evidence” and 

that racial profiling can be subconscious. Thus, it was open to the sentencing judge to engage in 

an analysis of whether evidence of racial profiling or racial bias motivated the Charter breaches. 

The sentencing judge erred, however, because he made a factual finding of racial bias in the 

absence of the evidentiary threshold established in Brown.   

R. v. Brown (2003), 64 O.R. (3d) 161 (Ont. C.A.), at para. 44
Peart v. Peel (Regional Municipality) Police Services Board (2006), 217 O.A.C. 269 (Ont. C.A.),
at para. 140

http://canlii.ca/t/2848x#par3
http://canlii.ca/t/hvx90#par51
http://canlii.ca/t/dtt#par44
http://canlii.ca/t/1pz1n#par140
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[44] Indeed, after stating that anti-Black racism could be unconscious or subtle and asking a 

series of rhetorical questions, the sentencing judge held that he could not “conclude” that the 

outcome would have been the same had the respondent not been Black.  In other words, the 

judge could not conclude that the outcome of what transpired would be the same if the 

respondent was of a different race. It follows that he could not find, on a balance of probabilities, 

that the respondent was subjected to differential treatment on account of race. Thus, to assign the 

Charter breach greater “weight” in mitigating the sentence imposed on account of racism was a 

an error.5 

D. Delay in Sentencing and Award of Pre-Sentence Custody 

[45] The sentencing judge gave the respondent an enhanced credit at a rate of 1.5 for pre-

sentence custody for the 375 days that elapsed between the jury’s verdict and the date of 

sentencing.  In doing so he effectively awarded the respondent a credit of 187.5 days for having 

delayed his own sentencing hearing.  But for the respondent’s April 4, 2017 arrest on the Peel 

charges his time spent in pre-sentence custody would have been roughly 25 days (i.e. arrested on 

December 13, 2014 and released on January 5, 2015).  The award of enhanced credit 

(approximately six months) for additional time that the respondent spent in pre-sentence custody 

as a result of his adjournment requests contributed to a demonstrably unfit sentence.   

 

 

 

 
                                                           
5 It also stands to reason that if the judge was satisfied on a balance of probabilities that the collision was the result 
of racial bias then his view of the section 7 Charter breach would have been much different. 



https://laws-lois.justice.gc.ca/eng/acts/C-46/section-718.2.html
http://canlii.ca/t/hw8bh
http://canlii.ca/t/htmg8
http://canlii.ca/t/hrm8w
http://canlii.ca/t/htsl4
http://canlii.ca/t/gfddx
http://canlii.ca/t/1fqp2#par69
http://canlii.ca/t/fqq00#par86
http://canlii.ca/t/fqq00#par86
http://canlii.ca/t/1hmc9#par134
http://canlii.ca/t/1c062#par32
http://www.austlii.edu.au/au/cases/cth/HCA/2013/37.html
http://www6.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/2013/38.html
http://www.nzlii.org/nz/cases/NZCA/2014/484.pdf
http://www.nzlii.org/nz/cases/NZCA/2013/648.html
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ii. General societal context (judicial notice) versus offender-specific evidence 

 
[48] Judicial notice is the acceptance by a court without the requirement of proof, of the truth 

of a particular fact or state of affairs. Facts which are so notorious as to not be the subject of 

dispute among reasonable persons; or capable of immediate and accurate demonstration by 

resorting to readily accessible sources of indisputable accuracy, may be noticed by the court 

without proof of them by any party.  

 
[49] In R. v. Jackson, the sentencing judge – Nakatsuru J. – stated: 

I find that for African Canadians, the time has come where I as a sentencing judge must 
take judicial notice of such matters as the history of colonialism (in Canada and 
elsewhere), slavery, policies and practices of segregation, intergenerational trauma, and 
racism both overt and systemic as they relate to African Canadians and how that has 
translated into socio-economic ills and higher levels of incarceration. 

 
R. v. Find, 2001 SCC 32, [2001] 1 S.C.R. 863, at paras. 48-49 
R. v. Sutherland, 2016 ONCA 674, 342 C.C.C. (3d) 309, at para. 35 
R. v. Jackson, 2018 ONSC 2527, 46 C.R. (7th) 167, at para. 82 
Alan W. Bryant, Michelle Fuerst & Sidney N. Lederman, The Law of Evidence in Canada, 5th 
ed. (Toronto: LexisNexis Canada, 2018), at p. 1393. 
 
 

[50] It is important to distinguish between general evidence of societal ills and specific 

evidence of how those societal ills impacted an offender’s level of moral blameworthiness.  A 

meaningful link to moral blameworthiness requires more than correlation. It is one thing to take 

judicial notice of such matters as “the history of colonialism (in Canada and elsewhere), slavery, 

policies and practices of segregation, […] and racism both overt and systemic…”  But concepts 

such as “intergenerational trauma” and general assumptions about how these factors translate 

into socio-economic ills and higher levels of incarceration for an individual offender are not 

capable of judicial notice.   

http://canlii.ca/t/521b#par48
http://canlii.ca/t/gtnwz#par35
http://canlii.ca/t/hrm8w#par82


http://canlii.ca/t/hq2qs#par42
http://canlii.ca/t/htmg8#par60
http://canlii.ca/t/hvx90#par43
http://canlii.ca/t/hw37x#par45
http://canlii.ca/t/hp356#par10
http://canlii.ca/t/hvx90#par45
http://canlii.ca/t/1c062#par2
http://canlii.ca/t/hv658#par27
http://canlii.ca/t/hqqpx#par12
https://canlii.ca/t/1hmc9#par133
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iv. Systemic and background factors are not relevant to denunciation for non-

Indigenous offenders 
 
[54] The “judicial and social censure” embodied in the “just deserts” component of 

proportionality suggests that systemic and background factors are not relevant to the weight 

ascribed to denunciation and the seriousness of a crime itself. This must be so because 

denunciation “mandates that a sentence should also communicate society's condemnation of that 

particular offender's conduct.” 

R. v. Nasogaluak, 2010 SCC 6, [2010] 1 S.C.R. 206, at para. 42  
R. v. M. (C.A.), [1996] 1 S.C.R. 500, at para. 81 
 

[55] Any relevance that systemic and background factors have to the moral blameworthiness 

of an individual offender should not extend to denunciation. Otherwise, the collective statement 

of abhorrence for a particular crime that denunciation represents would always be defeated. The 

singular exception to the preceding point is for Indigenous offenders pursuant to the Gladue 

regime. The unique systemic and background factors that render Indigenous offenders more 

adversely affected by incarceration, less likely to be rehabilitated when incarcerated, permit a 

distinct view of denunciation where systemic and background factors played a “significant role” 

in the commission of an offence. 

R. v. M. (C.A.), [1996] 1 S.C.R. 500, at para. 81 
R. v. Gladue, [1999] 1 S.C.R. 688, at paras. 68-69 
 

[56] This recognition is echoed in Borde where this Court emphasized that “traditional 

sentencing ideals of deterrence, separation, and denunciation are often far removed from the 

understanding of sentencing held by aboriginal offenders and their community.” Indigenous 

Communities shared and practiced a decidedly different understanding of sentencing.  There is 

http://canlii.ca/t/1frb9#par81
http://canlii.ca/t/1frb9#par81
http://canlii.ca/t/1fqp2#par68
https://canlii.ca/t/2848x#par42
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no basis that permits an inference of a similar common historical understanding or rejection of 

particular sentencing ideals, for racialized offenders beyond the Indigenous context. 

R. v. Borde (2003), 6 O.R. (3d) 417 (Ont. C.A.), at para 32 
R. v. Jackson, 2018 ONSC 2527, 46 C.R. (7th) 167, at para. 57-59, 71, 73 
R. v. Nimaga, 2018 ONCJ 795, 151 W.C.B. (2d) 247, at para. 49 
R. v. Brissett and Francis, 2018 ONSC 4957, 149 W.C.B. (2d) 680, at para. 66 
R. v. Gabriel, 2017 NSSC 90, 37 C.R. (7th) 206, at paras. 45-49 

 
 

v. Systemic and background factors cannot oust the requirement of proportionality 
 
[57] Proportionality is the fundamental principle of sentencing.  It represents the convergence 

of two perspectives. The first “requires that a sentence not exceed what is just and appropriate, 

given the moral blameworthiness of the offender and gravity of the offence”, a “limiting and 

restraining function”. The second engages the “just deserts” philosophy of sentencing. The 

second component of proportionality “seeks to ensure that offenders are held responsible for 

their actions and that a sentence properly reflects and condemns their role in the offence and the 

harm caused”. 

Criminal Code, RSC 1985, c C-46, s. 718.2 
R. v. Proulx, 2000 SCC 5, [2002] 1 S.C.R. 61, at para. 54 
R. v. Nasogaluak, 2010 SCC 6, [2010] 1 S.C.R. 206, at para. 42 citing R. v. M. (C.A.), [1996] 1 
S.C.R. 500, at para. 81 
Re B.C. Motor Vehicle Act, [1985] 2 S.C.R. 486, at pp. 533-34, Wilson J., concurring 

 

[58] The converging perspectives of proportionality establish the tangible impact of 

proportionality in fashioning a fit sentence. Where an assessment of moral blameworthiness is 

dominated by a particular sentencing objective (or objectives), a sentence risks becoming 

disproportionate. This point is reiterated in Ipeelee: “Whatever weight a judge may wish to 

accord to the various objectives and other principles in the Code, the resulting sentence must 

respect the fundamental principle of proportionality.” 

Whatever the rationale for proportionality, however, the degree of censure required to 
express society’s condemnation of the offence is always limited by the principle 
that an offender's sentence must be equivalent to his or her moral culpability, and 

http://canlii.ca/t/1c062#par32
http://canlii.ca/t/hw37x#par49
http://canlii.ca/t/htmg8#par66
http://canlii.ca/t/h376v#par45
https://laws-lois.justice.gc.ca/eng/acts/C-46/section-718.2.html
http://canlii.ca/t/527b#par54
http://canlii.ca/t/1frb9#par81
http://canlii.ca/t/1frb9#par81
http://canlii.ca/t/dln
https://canlii.ca/t/2848x#par42
https://canlii.ca/t/hrm8w#par57
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not greater than it. The two perspectives on proportionality thus converge in a 
sentence that both speaks out against the offence and punishes the offender no more 
than is necessary. 
 
R. v. Ipeelee, 2012 SCC 13, [2012] 1 S.C.R. 433, at para. 37 
R. v. Nasogaluak, 2010 SCC 6, [2010] 1 S.C.R. 206, at para. 42 

 
 
[59] The moral blameworthiness assessment at the sentencing stage flows from the mens rea 

for a particular offence. Thus the relationship between the mens rea of an offence and moral 

blameworthiness provides a useful starting point when assessing the import of systemic and 

background factors on an individual offender for a particular offence.   

It is this mental state which gives rise to the “moral blameworthiness” which justifies the 
state in imposing the stigma and punishment associated with a criminal sentence.... [I]t is 
this same element of “moral blameworthiness” which animates the determination of the 
appropriate quantum of punishment for a convicted offender as a “just sanction”. 
[Emphasis added.] 

 
R. v. M. (C.A.), [1996] 1 S.C.R. 500, at para. 79 
 

[60] There are a range of potential impacts that systemic and background factors might have 

on an offender’s moral blameworthiness.   At the high end of the scale are cases where systemic 

and background factors directly relate to the mens rea or nature of the offence itself and there is 

specific evidence relating to the particular offender. At the low end of the scale are cases where 

systemic and background factors are said to generally increase the risk of an offender’s 

participation in criminal behaviour.  In either case, the individual agency exercised by the 

offender should be given due weight and consideration.   

 

vi. Where systemic and background factors relate to the nature of the specific offence 
 

[61]  Systemic and background factors are most relevant when they are connected to the 

nature of the offence. Consider, for example, an offender who is a recent refugee adapting to life 

in Canada and is poor. If she commits an act of theft, the broader backdrop of the difficulty for 

http://canlii.ca/t/fqq00#par37
http://canlii.ca/t/2848x#par42
http://canlii.ca/t/1frb9#par79
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recent refugees in attaining gainful employment may be a factor that weighs on the moral 

blameworthiness of her own act of theft. She is both poor as a matter of her individual 

circumstance and belongs to a group that experiences systemic challenges in acquiring gainful 

employment. Both are relevant to understand the context of economic deprivation in which she 

committed an act of theft.  Conversely, where that same offender commits an act of pre-mediated 

murder against her spouse, systemic and background factors do not have an obvious relationship 

with the nature of the offence. Without more, it would be an error to import the challenges the 

offender may have faced in adapting to Canada as a refugee to her moral blameworthiness for 

murder. 

 

[62] This example illustrates that it is important and necessary for sentencing judges to 

explain how the systemic and background factors in a given case bear on the offender’s moral 

blameworthiness for the particular offence. This need not be a direct causal relationship, but it 

must be more than the fact of adversity or membership in a particular racial group. That, standing 

alone, should not and cannot diminish moral blameworthiness. 

 
 

vii. Where systemic and background factors relate to the participation in criminal 
behaviour more generally 

 

[63] Systemic and background factors may also affect the ability of a person to develop pro-

social behaviours, or increase their exposure to and therefore risk of participation in a criminal 

lifestyle, such that it becomes a relevant consideration of their moral blameworthiness for a 

particular offence. This proposition is well-settled: 

The offender’s background is always a relevant factor on sentencing. A sentence must be 
appropriate for both the offence and the offender. A person with a disadvantaged 
background, who has been subjected to systemic prejudices or racism, or was exposed to 
physical, sexual or emotional abuse, may receive a lower sentence than someone from a 
stable and peaceful background, where the offence is in some way linked to the 
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background or systemic factors. The relevant factors in one person's background will be 
case specific. A single factor will rarely be determinative. 
 
R. v. Hamilton (2004), 72 O.R. (3d) 1 (Ont. C.A.), at para. 141, citing R. v. Bennett (July 13 
2003), Brampton 5889/02 (Ont. S.C.J.), at pp. 14-15 
 
 

[64] The recognition that background and systemic factors can affect an offender’s moral 

blameworthiness contextualizes the environment in which an individual exercises their moral 

agency. This was observed in R. v. Gabriel, 2017 NSSC 90, where the sentencing judge 

considered systemic and background offences to determine the parole eligibility of a Black 

Canadian offender for second degree murder: 

The Gladue Report and the Cultural Impact Assessment broaden the context from the 
more proximate causes toward ultimate ones. Kale Gabriel was a drug dealer with a gun 
but he didn't become that by a single act of free will. Family violence and criminality 
were a part of his family life. They were not all of it though. He was not left without 
moral guidance and had a mother who took a strong and active role in his life. His 
education was compromised to some extent by his identification and self-identification 
with his background. He began to identify himself with a criminal lifestyle and adopted 
attitudes and behaviours that were consistent with that. That was a series of choices. He 
made them. But they are also a product of his background and his environment. 

 
R. v. Gabriel, 2017 NSSC 90, 37 C.R. (7th) 206, at para. 125 
 

[65] Manifestations of systemic racism are inevitably present in the lived experience of nearly 

every racialized person.  While potentially relevant to the issue of moral blameworthiness, 

evidence of systemic racism generally cannot oust the need for a proper evidence based 

assessment of moral blameworthiness, one that is centered on the principle of individual moral 

agency.  The obligation of a sentencing judge is to impose a sentence that is proportionate to the 

circumstances of the offender and the offence.  Social context evidence can provide a better 

understanding of the offender and the circumstances that led to the offence.   It should not be an 

excuse or justification for criminal conduct and it does not create a race-based discount.  

Criminal sentencing courts cannot be a surrogate for remedying the myriad of societal ills, or 

arbitrarily reducing incarceration rates.   

http://canlii.ca/t/1hmc9#par140
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SCHEDULE B – RELEVANT LEGISLATIVE PROVISIONS 

 
Criminal Code, RSC 1985, c C-46, s. 723(5) 
 
Criminal Code, RSC 1985, c C-46, s. 718.2 
 
Alan W. Bryant, Michelle Fuerst & Sidney N. Lederman, The Law of Evidence in Canada, 5th 
ed. (Toronto: LexisNexis Canada, 2018), at p. 1393. 
 

https://laws-lois.justice.gc.ca/eng/acts/C-46/section-718.2.html
https://laws-lois.justice.gc.ca/eng/acts/c-46/page-188.html#:~:text=723%20(1)%20Before%20determining%20the,the%20sentence%20to%20be%20imposed.&text=(2)%20The%20court%20shall%20hear,the%20prosecutor%20or%20the%20offender.
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[90] The more serious of the two violations was what D.C. Moorcroft did. Mr. Morris, you ran 
from the police through the parking lot when they first came upon you. To that extent you 
played a part in the injury you suffered when you were struck by D.C. Moorcroft's car. But 
while I did find that he was not trying to deliberately run you down, I also found that you did not 
simply run into his car as D.C. Moorcroft claimed. D.C. Moorcroft was trying to cut you off at 
the pass. He was driving carelessly. He made a deliberate choice to drive the way he did. He 
may not have wanted to hit you with his car, but he wanted to stop you from running. He saw 
you as he drove his car. It is not as if you suddenly appeared out of nowhere. I found his 
actions were aggressive. The way he was driving, it was foreseeable that something dangerous 
could happen. You were on foot and vulnerable to that car. 


[91] What made it particularly bad is that even on his own evidence, D.C. Moorcroft was not 
going to arrest you. He was just going to detain you for further investigation. This is not a very 
good reason for driving the way he did. It was foreseeable that something awfully tragic could 
have happened. Thankfully, it did not. But you did suffer an injury to your foot. You were 
clearly in pain. After the adrenaline of the chase and arrest wore off, that pain overwhelmed you, 
as the video of you in the police cruiser showed. You were taken to the hospital. You received a 
soft cast and crutches. While, fortunately, you did not suffer lasting injury, I cannot ignore the 
pain and suffering that was caused to you by D.C. Moorcroft's actions. 


[92] I also find that the anti-Black racism evidence presented on the sentencing is relevant in 
assessing the weight I should give this. Racism can operate very subtly. It can be there lurking in 
the background of people's minds, unconsciously influencing their judgment and making them 
act in certain ways towards certain people. 


[93] I want to be clear that I am not painting the police with the brush of overt racism in this 
case. I do not have the evidence to support that. But I am troubled. If I asked myself: If it was 
someone other than a young Black man running away from the police that night, would D.C. 
Moorcroft have driven in the aggressive way that he did? Would Mr. Morris and the car have 
collided? I am troubled because in all honesty, I cannot conclude it would have happened in the 
same way. 


[94] It is also important that I look at these violations from your point of view. As a young 
Black man who has not had good interactions with the police, and who sees the police with 
mistrust and fear. The interaction that night will do little to change this. 


[95] I fmd that these factors are related to your offences and to you. This is not a remedy that 
I am granting under the Charter. Rather, they are relevant considerations to the sentencing 
framework in the Criminal Code. These violations are connected in time to the crime you 
committed. They are relevant to my assessment of the gravity of your actions, in particular, the 
flight from the police. There was real physical harm suffered by you. I cannot condone the 
police officer's actions. All of this supports mitigation of your 15-month sentence. 


[96] I appreciate that I must not mitigate your sentence to the point where it becomes 
disproportionate to the gravity of the offence or your moral blameworthiness. I do not believe I 
have. A mitigation in the amount of 3 months is in keeping with the facts of the violations, the 
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sentencing principles, and the case law that has given me the discretion to do this. It is also 
proportionate to the gravity of your offence and your own moral blameworthiness. 


E. CONCLUSION 


[97] After mitigation for the Charter violations, I have sentenced you to a jail sentence of 12 
months. You have done a lot of dead time. The sentence will be based upon the credit you will 
receive for that dead time. I will credit you 1.5 to 1 for that pre-trial custody. The evidence 
shows that you received no real programming, had a difficult time in jail, and at times 
experienced physical discomfort in jail due to your medical conditions. You also did not receive 
consideration for parole or remission while in pre-trial custody. I find it right to give this 
enhanced credit. Therefore, 243 days of pre-trial custody will be used up. You will be sentenced 
to a further 1 day in jail on each charge concurrently. I also made a DNA order, s. 109 weapons 
prohibition, and the forfeiture order. 


[98] I placed you on probation for 18 months. The counseling and programming you are to 
follow while on this probation included the culturally appropriate ones recommended by Ms. 
Sibblis. I attached these programs and organizations as a schedule to your probation order. 
These are designed to assist you in your rehabilitation and to address the issues that got you to 
this place in your life. 


[99] Let me end by repeating the final words I said to you in court: 


Mr. Morris, I don't know what the future's going to hold for you, immediate or 
long term future. Immediate future, I fear you're most likely to return to your 
cell in Maplehurst and your immediate surroundings may not change very much, 
in your eyes. At least may not for awhile. But, you will get released at some 
point. But, what I hope my decision does give you, Mr. Morris is hope. That's 
something I don't think you have had a lot of in your past. And certainly not a 
lot in your current situation. 


Life is a struggle. You can take a look at your mom's life. What she's 
accomplished despite those struggles. And it is more of a struggle for some than 
for others. You know. Let's be frank. You know. You've struggled more than 
others that you've known. So has your family. 


But hope can be a very powerful thing, Mr. Morris. It can be kind of like an 
anchor when all of that struggle that you're suffering from in life is buffeting 
you around. 


So I do hope the future brings better things for you, Mr. Morris. And we, judges, 
can take chances on people sometimes. Within the limits of the law. And I'm 
taking a chance on you. Because I do believe that you are a better and stronger 
person than the facts of these offences show you to be. So, I hope you are strong 
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$vasion, it is the whole constellation offactors that must be considered. In my view, objectively, 
fuere were reasonable and probable grounds for P.C. Faduck to arrest the applicant for robbery: 
~ee R. v. Storrey, [1990] 1 S.C.R. 241 at p. 24. 


B. SECTION? 


l2.9J There are two separate factual allegations with respect to the s. 7 issue. First of all, it is 
S).;lbmitted that D.C. Moorcroft struck the applicant with his car. Secondly, it is alleged that P.C. 
1\:aduck used excessive force in his· arrest of the applicant. It is argued that in these two ways, the 
tlolice violated the applicant's s. 7 rights. · 


:l. 


(i) Did D.C. Moorcroft violate s. 7? 


[30] I find that D.C. Moorcroft violated the applicant's s. 7 rights. While I have already 
outlined my credibility concerns about the applicant's testimony, his testimony of his encounter 
with D.C. Moorcroft largely finds favour with me. 
·~·. 
[3·1] That said, I do not accept th!l applicant's testimony that he was only walking at the time. 
If he was walking, I cannot see how he could have been hit by the car. It is common sense that if 
I:i,e was alert to his surroundings and if he was only walking, he could have avoided a collision. 
Also, his evidence in this regard is inconsistent with D.C. !}raharn's testimony whose evidence I 
prefer on this point. · ., 
[.32] I accept that the car was going fast for a parking lot. I also accept the applicant's 
festimony about how he got struck by the car. The front panel of the car hit him in his right leg 
'i'>vhich then pushed into his left leg. The car then ran over his foot. In broad strokes, D.C. 
Moorcroft's testimony about the collision is similar. He does not deny that his vehicle carne into 
~ontact with the applicant. But his overall characterization is very different. The real issue is 
why he got hit. 


l33] D.C. Moorcroft testified that he pulled into the north entrance of the parking lot. As he 
did so, he saw one male at the east car that D.C. Graham was investigating, run west through the 
fuiddle row of cars. He was a black male with dark clothes. The officer testified he was going 10 
to 15 knih. The applicant then ran northbound. The officer testified that he stopped his car at this 
time and was plaiming on exiting. However, referring to the applicant, the officer testified that 
·l'he ran into my car". In cross, he denied running into the applicant. He denied trying to cut him 
off. In his testimony, the applicant ran into the front panel of the car just before the front tire 
near the fender. The applicant fell to the ground. D.C. Moorcroft got out and yelled "police 
stop". The officer said it took about a second for him to exit the car. Even by then, the applicant 


. :Was already on his feet. He was in full sprint as he started to yell. The applicant then jumped up 
and over the fence, faster than D.C. Moorcroft ever saw anyone scale a fence. The officer did 
not follow. 


'[34] Looking at his testimony, to be frank, I have a hard time envisioning the contact 
:pccurring as the officer testified to. Based on how he described it, the applicant would have just 
·tun into his vehicle. D.C. Moorcroft claimed that he was already stopped when the applicant did 
tj_, .. 
:Y 
... 
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that. I cannot see how the applicant could have run into the stopped car with such force that he 
'\)\Tould have fallen to the ground. According to the officer, he could see the applicant running. 
Why then would he have come so close to the applicant? This is not a case where an individual 
c.omes out of a blind zone. Further, it is unfathomable how the applicant could have sustained 
the injuries he did if he just ran into the officer's car. The vehicle ran over the applicant's foot. 
p.C. Moorcroft denied doing so. But given his position in the car, D.C. Moorcroft would not be 
~ble to observe that happening. I find that it happened. I can see no other realistic way this 
fr1jury could have occurred. Irt the end, I find the testimony given by the officer implausible. It 
Jil.ay well be from his perspective as the driver of the car that he believed the applicant ran into 
~is car. But that is not what happened. 
:.? . 


• <L 


~$5] While not a particularly weighty factor, I am mindful that in an unrelated incident, D.C. 
Moorcroft pled guilty to assault causing bodily harm and received a conditional discharge. 
~Urther, he pled guilty to Police Act charges of discreditable conduct when he gratuitously called 
s~meone who was arrested a "homo". While D.C. Moorcroft expressed regret for his actions, I 
tJP.d that this past discreditable conduct has done nothing to bolster his overall credibility. 
•' 
:~··· 


[36] What I find occurred is that the applicant was in fact running. The officer was going fast 
through the lot to try and stop him from getting away. He could see the applicant running. As 
~ey intersected, the applicant made a sudden turn to the north. The officer struck the applicant. 
'the applicant did not run into a stopped vehicle. Rather, the two came together suddenly and 
t)nexpectedly. The front of the vehicle (driver's side) struck the applicant's legs artd then ran 
over his left foot. 


[37] However, this was not a deliberate attempt to run down or strike the applicant. While the 
injury suffered was serious, had this been the officer~ s intent, the injuries would have been more 
c,atastrophic. Rather, the officer was trying to cut the applicant off at the pass, so to speak. But 
given the speed of the applicant and his sudden move, the officer miscalculated. He drove to 
prevent the applicant from fleeing. But the officer did not intend to strike him. The contact 
between vehicle and man was therefore accidental in my .view. But the actions of the officer 
were deliberate. . 


~38] I have carefully considered whether this should amount to a s. 7 violation. I am mindful 
that this was a very dynamic situation. The officer was discharging his duty in trying to stop 
·~bmeone who was fleeing. He did not intend to hit the applicant. While all this is true, I 
pcmclude that it was unnecessary and careless for D.C. Moorcroft to drive the way he did. 
f;.ccording to him, he was only going to place the applicant under investigative detention to 
further his investigation into the home invasion. He was not intending to arrest the applicant. 
"I;here was no urgency for him to drive in this fashion. At this point in time, he could not have 
been aware that the applicant would go to considerable lengths in an attempt to flee. He was 
ri.mning but he may well have come to a stop with less aggressive action than that which D.C. 
K:foorcroft took. D.C. Moorcroft did not know what had transpired between D.C. Graham and 
the applicant. The action D.C. Moorcroft took was indeed aggressive. He drove quickly through 
~·parking lot to cut off the applicant. The applicant was on foot and was very vulnerable to a 
rhoving motor vehicle. It does not take much when a vehicle is trying to cut off a pedestrian for 
4omething very tragic, though unintended, to happen. . 
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[66] I also find that the officers did not continue the misconduct into the trial. Even D.C. 
Moorcroft, whose testimony I did not accept, did not lie in his evidence. My impression was that 
he viewed the whole incident as the applicant running into his car. That wrong belief may have 
~een affected by his perception from his place inside the car, in the driver's seat. While I prefer 
\he applicant's testimony on this, I did not fmd that D.C. Moorcroft deliberately tried to mislead 
' . me. 
f . 
f67] In the final analysis, I do not find that a stay is required here. Given the relatively minor 
:ilature of the Charter violations, continuing with this prosecution would not undermine the 
~ublic' s confidence in the administration of justice. 


[68] Finally, there is another appropriate remedy available in this case. Should this matter get 
i& that stage, given the factors referred to above, a sentence reduction is the appropriate remedy 
fcir the police misconduct: See R. v. Nasogaluak. 
' ~. 
I , 


(69] In conclusion, I find that the criteria for a stay have .not been met. This is not one of the 
6Jearest of cases calling for such a remedy. In my opinion, it is not really necessary to address 
iuY balancing of interests. However, I will point .out that these charges are serious firearm 
pffences where there is a compelling public interest in seeing a trial on the merits. 
·":. 


[70] The application for a stay of proceedings is dismissed . 


... 


·: 
~· ., 
~: ·'·, 


Released: July 26, 2017 
!< II 


" .. 
·,. 


Justice S. Nakatsuru 
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JUSTICE NAKATSURU: 


[1] The applicant, Kevin Morris, stands charged with firearm offences arising out of a late night 
encounter with the police on December 13, 2014 in Scarborough. He brings this stay application 
b'ased upon events that he alleges arose out of that contact. He argues that the police violated his 
rights under ss. 7, 9 and 10 of the Charter. The applicant submits that this is the clearest of cases 
to warrant a stay of proceedings. 


·.,I 


m 
.~ ~ 


'· '· 


The following are the violations that are alleged to have taken place: 


• The applicant's right to be free from arbitrary arrest and detention protected by 
s. 9 was violated when he was unlawfully detained without reasonable 
suspicion and further when he was arrested without reasonable· and probable 
grounds; 


• The applicant's right not to be deprived of his security of person except in 
accordance with the principles of fundamental justice guaranteed by s. 7 was 
violated when he was struck by a car driven by D.C. Moorcroft and when he 
was subject to excessive force by the arresting officer P.C. Faduck; 
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a~plicant may have heard something and indeed may have actually believed them to be police. 
a.ut it could also be that he was just unable to ascertain what the words were. Or as likely, he 
~ow does not truthfully recall them saying anything. I am mindfiil that the applicant had been 
stabbed. His injuries were most serious. He was still suffering the effects. It is reasonable and 
plausible that the applicant would run from strange men pulling up in cars because he feared for 
li;is life. It is further reasonable that he would scale a six-foot fence to get away. This is an 
~iemative scenario that provides a possible explanation for why he may have run. · · 


I> 


~l6] In conclusion, his testimony to the effect that these officers never identified themselves as 
p'olice is not reliable. I do not accept the defence position on this. I find that the officers did in 
fllct identify themselves. And they said it loud enough that in circumstances it was reasonable 
(or them to believe that the applicant heard and that by continuing to run, he was ignoring and 
fleeing from the police . 


.[.17] The key issue is whether it was objectively reasonable for the police to believe that the 
applicant was knowingly running from police officers who had identified themselves as police 
and who had directed him to stop. P.C. Faduck's testimony is important here. It was this officer 
who formed the grounds and arrested the applicant. I fmd and accept that P.C .. Faduck identified 
himself verbally as a police officer. The circumstances are such that the applicant would have 
~een this uniformed police officer chasing him. P.C. Faduck loudly called out to the applicant to 
~'top on numerous occasions. Finally, despite all this, the applicant kept running. Unlike when · 
b.c. Moorcroft and D.C. Graham were yelling at the applicant to stop, the context here is such 
{pat the applicant would certainly have heard P.C. Faduck's commands. 
·' 
I 


'[18] With respect to another conflict in the evidence, I find that the applicant was still running 
when P.C. Faduck tackled him. The applicant testified that he had stopped. I do not accept his 
testimony for the reasons I have stated with regards to his credibility. I prefer the evidence of 
~.C. Faduck on this point. P.C. Faduck was a good witness as I will explain later. 


:f.19] In summary, I find that the police were investigating a radio call about a home invasion. 
Jhey observed the applicant with three other black males in the vicinity of where the offence is 
~aid to have taken place. When D.C. Graham approached two of them by car, the applicant ran 
'bff. As he ran, D.C. Moorcroft's vehicle struck him. The applicant got up immediately and 
§caled a fence into the No Frills' parking lot. There P.C. Faduck and his partner, P.C. Keefer, 
';both uniformed officers, saw him and gave chase. P.C. Faduck saw the applicant running away 
.. and it looked like he was taking off his jacket. The applicant would not stop despite being told to 
'do so. Eventually, he was tackled by P.C. Faduck after a foot chase and arrested for robbery . . , 


:120] The applicant made two submissions with respect to a s. 9 violation. First of all, it was 
:argued that the police had detained the applicant for investigative purposes without the 
·~ppropriate grounds to do so. The defence argued that there were two moments in titne that the 
,applicant's s. 9 rights were violated. 
"'' 
121] The first time was when D.C. Moorcroft restrained the applicant with his vehicle. The 
.~defence argued that this was a psychological detention by D.C. Moorcroft although it was 
?: . 
·' ,I'.: 


j. ,, 
•, 
< 
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fleeting. The defence submitted that there was no reasonable suspicion to detain the applicant 
fbr investigative purposes at this point. 


o. 


(22] I disagree. It is stretching the facts beyond any reasonable interpretation of the evidence 
to find that the applicant was factually detained before he was actually arrested. The applicant 
was struck by the car. But he immediately fled the scene. I appreciate D.C. Moorcroft told him 
fo stop. But the reality is that the applicant did not stop. I find that he was· not detained by D.C. 
Moorcroft: seeR. v. Nesbeth (2008), 2008 ONCA 579, 238 C. C. C. (3d) 567 (Ont. C.A.) at paras. 
1'4-17. . 
! ... 


~3] The defence also contended that there was a psychological detention at the moment the 
applicant stopped running and essentially surrendered to P.C. Faduck. First of all, no reasonable 
ib.terpretation of the facts could parse out the events in such a way so that I could reasonably find 
tllere was a momentary psychological detention. It seems to me that the applicant was caught by 
the police officer after a foot pursuit and simply arrested. Second, factually I find that the 
applicant never attempted to surrender. He continued running until he was tackled. 


[24] As a result, I find no violation of any s. 9 right in this regard. 


[Q5] Secondly, the applicant argued that P.C. Faduck did not have reasonable and probable 
grounds to arrest the applicant. I find that P .C. Faduck did. Subjectively he believed he did: See 
~. v. Hall, [1995] O.J. No. 544 (C.A.). . 


.;•: 


[26] Objectively he did as well. The constellation of information that the officer had to make 
the arrest included the fact that the applicant matched a very general description of the 
perpetrators of a home invasion. I appreciate that the description was very vague. Standing 
alone, this would provide little grounds for anything. However, it is the totality of the 
circumstances that must be considered. 


[27] The applicant was found with other males of a similar race in the area proximate to the 
address where the offence took place. They were of the same number as the alleged perpetrators. 
Their descriptions could not exclude them, The home invasion had occurred that night relatively 
recently. It was close enough in time that the offenders could still reasonably be in the 
p.eighborhood. Most importantly, when the police identified themselves, the applicant ran and 
continued running despite police directions for him to stop. This included taking such serious 
steps as quickly scaling a six-foot fence. In addition, P.C. Faduck observed that the applicant was 
trying to remove his jacket. As the applicant ran from the alcove area, he was no longer wearing 
his jacket. It was a reasonable inference that the applicant by these actions was attempting to 
dispose of evidence or change his appearance to avoid detection. The applicant continued 
running from P .C. Faduck, a uniformed officer, despite the officer yelling numerous times that 
he was the police and the applicant should stop. Even when P.C. Faduck told the applicant he 
was going to catch him, the applicant did not stop running until he was tackled whereupon he 
resisted arrest. 


[28] While the applicant points to weaknesses in some of the grounds such as the timing of the 
alleged home invasion and the lack of a detailed description of the persons committing the home 
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$vasion, it is the whole constellation offactors that must be considered. In my view, objectively, 
fuere were reasonable and probable grounds for P.C. Faduck to arrest the applicant for robbery: 
~ee R. v. Storrey, [1990] 1 S.C.R. 241 at p. 24. 


B. SECTION? 


l2.9J There are two separate factual allegations with respect to the s. 7 issue. First of all, it is 
S).;lbmitted that D.C. Moorcroft struck the applicant with his car. Secondly, it is alleged that P.C. 
1\:aduck used excessive force in his· arrest of the applicant. It is argued that in these two ways, the 
tlolice violated the applicant's s. 7 rights. · 


:l. 


(i) Did D.C. Moorcroft violate s. 7? 


[30] I find that D.C. Moorcroft violated the applicant's s. 7 rights. While I have already 
outlined my credibility concerns about the applicant's testimony, his testimony of his encounter 
with D.C. Moorcroft largely finds favour with me. 
·~·. 
[3·1] That said, I do not accept th!l applicant's testimony that he was only walking at the time. 
If he was walking, I cannot see how he could have been hit by the car. It is common sense that if 
I:i,e was alert to his surroundings and if he was only walking, he could have avoided a collision. 
Also, his evidence in this regard is inconsistent with D.C. !}raharn's testimony whose evidence I 
prefer on this point. · ., 
[.32] I accept that the car was going fast for a parking lot. I also accept the applicant's 
festimony about how he got struck by the car. The front panel of the car hit him in his right leg 
'i'>vhich then pushed into his left leg. The car then ran over his foot. In broad strokes, D.C. 
Moorcroft's testimony about the collision is similar. He does not deny that his vehicle carne into 
~ontact with the applicant. But his overall characterization is very different. The real issue is 
why he got hit. 


l33] D.C. Moorcroft testified that he pulled into the north entrance of the parking lot. As he 
did so, he saw one male at the east car that D.C. Graham was investigating, run west through the 
fuiddle row of cars. He was a black male with dark clothes. The officer testified he was going 10 
to 15 knih. The applicant then ran northbound. The officer testified that he stopped his car at this 
time and was plaiming on exiting. However, referring to the applicant, the officer testified that 
·l'he ran into my car". In cross, he denied running into the applicant. He denied trying to cut him 
off. In his testimony, the applicant ran into the front panel of the car just before the front tire 
near the fender. The applicant fell to the ground. D.C. Moorcroft got out and yelled "police 
stop". The officer said it took about a second for him to exit the car. Even by then, the applicant 


. :Was already on his feet. He was in full sprint as he started to yell. The applicant then jumped up 
and over the fence, faster than D.C. Moorcroft ever saw anyone scale a fence. The officer did 
not follow. 


'[34] Looking at his testimony, to be frank, I have a hard time envisioning the contact 
:pccurring as the officer testified to. Based on how he described it, the applicant would have just 
·tun into his vehicle. D.C. Moorcroft claimed that he was already stopped when the applicant did 
tj_, .. 
:Y 
... 
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that. I cannot see how the applicant could have run into the stopped car with such force that he 
'\)\Tould have fallen to the ground. According to the officer, he could see the applicant running. 
Why then would he have come so close to the applicant? This is not a case where an individual 
c.omes out of a blind zone. Further, it is unfathomable how the applicant could have sustained 
the injuries he did if he just ran into the officer's car. The vehicle ran over the applicant's foot. 
p.C. Moorcroft denied doing so. But given his position in the car, D.C. Moorcroft would not be 
~ble to observe that happening. I find that it happened. I can see no other realistic way this 
fr1jury could have occurred. Irt the end, I find the testimony given by the officer implausible. It 
Jil.ay well be from his perspective as the driver of the car that he believed the applicant ran into 
~is car. But that is not what happened. 
:.? . 


• <L 


~$5] While not a particularly weighty factor, I am mindful that in an unrelated incident, D.C. 
Moorcroft pled guilty to assault causing bodily harm and received a conditional discharge. 
~Urther, he pled guilty to Police Act charges of discreditable conduct when he gratuitously called 
s~meone who was arrested a "homo". While D.C. Moorcroft expressed regret for his actions, I 
tJP.d that this past discreditable conduct has done nothing to bolster his overall credibility. 
•' 
:~··· 


[36] What I find occurred is that the applicant was in fact running. The officer was going fast 
through the lot to try and stop him from getting away. He could see the applicant running. As 
~ey intersected, the applicant made a sudden turn to the north. The officer struck the applicant. 
'the applicant did not run into a stopped vehicle. Rather, the two came together suddenly and 
t)nexpectedly. The front of the vehicle (driver's side) struck the applicant's legs artd then ran 
over his left foot. 


[37] However, this was not a deliberate attempt to run down or strike the applicant. While the 
injury suffered was serious, had this been the officer~ s intent, the injuries would have been more 
c,atastrophic. Rather, the officer was trying to cut the applicant off at the pass, so to speak. But 
given the speed of the applicant and his sudden move, the officer miscalculated. He drove to 
prevent the applicant from fleeing. But the officer did not intend to strike him. The contact 
between vehicle and man was therefore accidental in my .view. But the actions of the officer 
were deliberate. . 


~38] I have carefully considered whether this should amount to a s. 7 violation. I am mindful 
that this was a very dynamic situation. The officer was discharging his duty in trying to stop 
·~bmeone who was fleeing. He did not intend to hit the applicant. While all this is true, I 
pcmclude that it was unnecessary and careless for D.C. Moorcroft to drive the way he did. 
f;.ccording to him, he was only going to place the applicant under investigative detention to 
further his investigation into the home invasion. He was not intending to arrest the applicant. 
"I;here was no urgency for him to drive in this fashion. At this point in time, he could not have 
been aware that the applicant would go to considerable lengths in an attempt to flee. He was 
ri.mning but he may well have come to a stop with less aggressive action than that which D.C. 
K:foorcroft took. D.C. Moorcroft did not know what had transpired between D.C. Graham and 
the applicant. The action D.C. Moorcroft took was indeed aggressive. He drove quickly through 
~·parking lot to cut off the applicant. The applicant was on foot and was very vulnerable to a 
rhoving motor vehicle. It does not take much when a vehicle is trying to cut off a pedestrian for 
4omething very tragic, though unintended, to happen. . 
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While the applicant argued that he should have been given a phone call while he was at the 
Hospital, I have not been persuaded by the evidence that this was either possible or practical. He 
was being treated at the time. . I heard no evidence that there were facilities available at the 
hospital whereby the applicant could exercise his right to counsel in private white at the same 
4me addressing any safety or security concern. It must not be forgotten that the applicant went 
to considerable lengths to avoid apprehension. 
'l·:· 
.•: 
{,?5] . I there~~re find t?at gi~ing the applicant access to counsel back at 41 DivisioX: after h~s 
physical conditiOn was mvestigated and treated was a reasonable response by the pohce to his 
-r~quest to call a lawyer on the facts of this case. 


ts6J With respect to the second argument, I agree with the applicant. I fmd that there was a 
yiolation of s. 1 O(b ). When an accused asks to speak to a lawyer, in the absence of a valid 
:\'faiver, the police must refrain from attempting to question them before they have had a 
~easonable opportunity to call a lawyer. In this case, P.C. Keefer did not refrain from-asking the 
~pplicant questions after he had asserted that he wished to call a lawyer. , 
~:: 


[~7] While the applicant was in the back ofP.C. Patterson and Zheng's cruiser, P.C. Keefer 
~sked the applicant why he had run. The applicant answered it was because he was scared. In 
the back seat of his own cruiser, P.C. Keefer asked the applicant where he lived. The applicant 
iisked P.C. Keefer if he had found his shoe. P.C. Keefer asked him wher.e he had.lost his shoe. 
~e said he lost it while jumping over the fence. P.C. Keefer asked no other questions. 


[58] The question about his address is really of no moment. Indeed, none of the responses 
given by the applicant were particularly inculpatory. That being acknowledged, the answers do 
<{ontain admissions by the applicant that he had jumped the fence and had run. The questions 
were relevant to his potential participation in a criminal offence. Regardless of the probative 
yalue of his statements, the questions should not have been put to the applicant. He had 
exercised his right to counsel. He had not yet had a reasonable opportunity to contact counsel. 
;I:here is no evidence that the applicant waived his right to counsel by answering these questions . 
. L r• 
![59] As a result, I find a violation of s. 10(b). I recognize that the Crown does not seek to 
:lender any of these statements. However, this does not rehabilitate the Charter violation. 
i '. 
·~·· D. REMEDY 


.[60] The parties agree that the test for a stay of proceedings is high. A stay is the appropriate 
:remedy only in the "clearest of cases". Here there is no issue that the fairness of the trial is 
:#fected. I am dealing with the residual category. Two criteria must be satisfied: (i) the 
~rejudice caused by the abuse in question will be manifested, perpetuated, or aggravated through 
~e conduct of the trial, or by its outcome; and (ii) no other remedy is reasonably· capable of 
'removing that prejudice. Where the remedy remains uncertain after considering these two 


·;factors, it is appropriate to balance the interests that would be served by granting a stay of 
.proceedings against the interest that society has in having a final decision on the merits: See 
Canada v. Tobias, [1997]3 S.C.R. 391 at paras. 90, 92. 
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[61] I believe it is important to remember the context in which the injuries were suffered by 
the applicant. The injuries were not suffered when the applicant was in police custody. Here the 
,frijuries were suffered while the police were trying to investigate the applicant and he decided to 
flee. When an individual suffers injuries at the hands .of the police while detained or in custody, 
1:he individual is vulnerable and under the complete control of the state. In this context, the use 
hf unjustified force against the individual is rightfully condemned by society. It cannot be 
gOndoned by the courts. While unjustified force or carelessness by the police leading to injury 
\iannot be condoned by the courts either when an accused person is being chased, the context is 
i:iifferent. It is often, like here, a very dynamic situation. Sometimes the police err in the 
assessment and execution of what kind of police action is required in effecting a detention. This 
is different in nature from force used against a person who is already in police custody: See R. v. 
'[ran, 2010 ONCA 471, 257 C. C. C. (3d) 18, at para. 94. 
•, 


[62) In addition, this is not a case where D.C. Moorcroft was deliberately trying to inflict harm 
upon the applicant. If that were the case, it would be very aggravating. Rather, in my view, he 
*as trying to prevent the applicant from fleeing. He sped up to get to where the applicant was. 
fl:owever, he miscalculated and his vehicle struck the applicant. I am further mindful that this 
b~curred, in part, because the applicant was running so heedlessly to get away and made a 
~udden turn northwards. While this does not excuse the police conduct, the. applicant was also in 
111 , 


~art the author of his own misfortune. · 


[63) There was no other gratuitous violence directed towards the applicant by any officer. 
D.C. Moorcroft did nothing else to the applicant. He did not have time to actually see if the 
iipplicant was alright because he was quickly on his feet running again. I have already found that 
:\' .. C. Faduck did not use excessive force in his arrest. Once the applicant voiced his complaints 
~])out being injured, he was treated appropriately. An ambulance was called. He was taken to 
1.\.ospital. There was no pattern of misconduct or continuing mistreatment that I should be 
9oncemed with. There was no attempted cover up. A senior sergeant was sent to the scene. It 
§eems like the appropriate steps were taken in line with the protocol dealing with potentially 
~eporting the matter to the SIU. · 
~c 


[64] The applicant did not suffer serious injury from the conduct. It was a soft tissue injury. 
He had crutches but received no medication for any pain. He seems to have recovered fully. 
While the applicant did complain about other medical issues, these were unrelated to his 
interaction with D.C. Moorcroft. Further, these other complaints related to his stomach area are 
tmdocumented by any medical records. 


[65] With respect to the s. 10(b) violation, this was far from an egregious violation. P.C. 
Keefer did not seriously interrogate the applicant about his involvement in any criminal offence. 
None of the police officers interrogated or interviewed the applicant before he was taken to 41 
pivision and contacted duty counsel. The questions posed by P.C. Keefer were relatively 
i.jinocuous. It was the applicant who first asked about his shoe. None of the answers assisted the 
pplice in furthering their investigations. It was a mistake on the part ofP.C. Keefer to question an 
accused who had asked to speak to a lawyer but this mistake, in the grand scheme of things, was 
fuinor . 


. , . 
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Court Information 


I was advised by counsel for Mr. Morris that he has been found guilty of the following offences: 
• Unauthorized Possession of a Restricted or Prohibited Firearm 
• Possession of a Firearm Knowing its Possession is Unauthorized 
• Possession of a Loaded Prohibited or Restricted Firearm 
• Possession of a Prohibited or Restricted Firearm with Ammunition 
• Carry Concealed Weapon 
• Date of offence: December 13,2014 
• Granted bail on: 
• Date of conviction: 
• Pretrial custody: 


Prior Criminal Record: 


Family 


January 5, 2015 after a contested 'special' bail hearing 
June 28, 2017 
24 days 
None 


2 


Mr. Morris is the only biological child of his mother, but.has two half-siblings and one adoptive 
sibling. His siblings are significantly older than Mr. Morris and were not in the home while he 
was growing up. His mother, Esta Reid, and father, Waldo Morris who is now deceased, were 
never married, lived in separate homes, but were together until the father's death at the age of 52 
in the Spring of 1999. 


Mr. Morris lived with only his mother for the duration of his life and remembers his father being 
'around' until his death. Even in his father's absence, Mr. Morris was very fond of his father. 
Mr. Morris does not remember many details about his father. He says he remembers his father 
loving baseball, Kung Fu movies and that he drove a red Pontiac. He recalls visiting his father at 
the hospital and being there when his father died of cancer. 


Even though Mr. Morris only saw his father approximately once per week, his death was a 
significant and permanent loss for a young child of the age of seven. Mr. Morris did not have 
access to support in the form of grief counseling after his father's death. Though death was a part 
of the everyday fabric of his community, according to Mr. Morris, as he reported seeing many 
people in his neighbourhood die, it was difficult. No one taught him about death, nor did anyone 
teach him how to grieve loss; he simply understood that death was a part oflife. Mr. Morris 
reported that not having his father in his life impacted him as he never had a male role model and 
relied on the men/boys in his neighbourhood to teach him what it meant to "be a man". 


Mr. Morris describes his mother as a "good hard-working lady" who "always wanted to do right" 
and was "always smiling and happy". He stated that she tried to keep him on a good path and 
that she was well respected and loved in his community because she constantly helped people. 
Mr. Morris reported that his mother worked various jobs. Her occupations included working in 
the school cafeteria, cleaning homes and taking care of the elderly. Mr. Morris shared that his 
mother barely slept; that she was "always on the go and always tired". 
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Education and Emplovment 


Available school reports indicate that Mr. Morris experienced challenges academically and 
socio-emotionally throughout his school career. Mr. Morris reported multiple school transfers, 
and enrollment in school up until his grade II year, yet he was unable to earn all of his 
compulsory grade 9 credits. Numerous changes in schools attended, discipline of varying degrees 
meted out and having been identified as having an intellectual disadvantage all contributed to the 
significant challenges he experienced . 


In 1998, at the age of six, Mr. Morris was identified as an exceptional student, and thus was 
placed in a contained "behaviour/MID" (Mild Intellectual Delay) class with Child and Youth 
Worker support and a capacity of 8 students. An Individual Education Plan (IEP) was created 
for him after the requisite meeting of the Identification, Placement and Review Committee which 
his mother had attended but hadn't fully understood the implications of the decisions being 
made. The IEP revealed that his exceptionalities were behavioural - specifically "anger 
management", and "learning difficulties". The IEP highlights that Mr. Morris "emulates 
undesirable behaviour", is "lethargic" when working in class, and displays "anger anxiety" when 
frustrated. Indicative of his mother's potential lack of understanding of the objectives and the 
process; and her inability to advocate for her son in a meaningful way, Ms. Reid's sole comment 
on the input section of the form was "I don't want Kevin to change school". She recounts having 
been frustrated by the numerous meetings attended and documents provided. 


Across the six IEP's that were available for review, a constant theme emerged -the need for 
improvement in the areas of literacy and numeracy. In terms of identified behavioural 
challenges, which were seen as the greater impediment to his learning, Mr. Morris repeatedly 
had difficulty focusing, demonstrating initiative and had impulse anger issues. What became 
clear was that these issues were not addressed in a meaningful way such that improvement and 
development were not achieved . 


A brief outline of the schools and other academic settings he attended will assist in illustrating 
the trajectory of his educational path. At the age of four, Mr. Morris was enrolled at the 
McNicoll Avenue Child Care Program located in North York. The first elementary school he 
attended was Crestview Public School where he was enrolled in Junior and then Senior 
Kindergarten. Kindergarten reports show early academic struggles. In addition, they state that 
Mr. Morris followed directions and took turns, but had a short attention span, exhibited 
impulsive behaviour, and suggest that he did not present as "happy and relaxed". His mother 
removed him from this school when the teachers repeatedly suggested that he was instigating 
fights . 


Thereafter he was enrolled at Lescon Public School for grades one and two. His grade one June 
report reflects a total of 10 absences, likely due to the passing of his father. Halfway through 
grade two, be was transferred to Blue Spruce School in Toronto, having missed a total of 17 days 
by the time of reporting in March. For grades four and five he attended Kings lake Public 
School. In stark contrast to the comments on the Kindergarten report, the comments on his grade 
four report that "Kevin has had a difficult time adjusting to the new teacher. He has resisted the 
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who offered him a counter-narrative in school. This feeling of being intellectually challenged and 
unworthy of education has carried forward to Maplehurst Detention Centre where he reports 
having repeatedly asked for a teacher to no avail. 


Furthermore, Mr. Morris' racial identity and the meaning he makes of it, acts as a filter through 
which he sees his possibilities, experiences, and interactions; through which he understands his 
gender, his place and position in the world, and access to social opportunities. Mr. Morris' 
understanding and perceptions of his racial and social location interact with those of others in the 
community, and the accompanying tensions and frustrations can lead to conflict as all parties 
contend with internalized racism and oppression. The violence and associated trauma have 
invariably take a toll on Mr. Morris's mental health . 


Education 


In addition to being labelled "slow" and identified as having behavioural problems, Mr. Morris 
reported that there were fights at school and that he "didn't want to go to school because [he] 
didn't want to fight". As such, he was "shipped around from school to school." His 
"neighbourhood felt unsafe but [he had to] Jive with it" and with the looming threat of the loss of 
his own life, Mr. Morris, in need of a safe space, felt that he could not locate it in his teachers. 
He reported that his teachers referred to the youth who lived in his neighbourhood as "animals" 
who "don't know how to act", thus implicating him in such assertions. As a result, many factors 
have contributed to his having been transferred to different institutions giving rise to an unstable 
and untenable learning environment. Mr. Morris was vulnerable to eventual involvement in 
criminal justice and incarceration by the failure of the schools he attended to deal effectively 
with his disadvantages, and the racialized culture of discipline in his schools. 


Socio-Economic factors 


Mr. Morris grew up in social housing in Toronto. He reports that as a young child, he had 
positive regard for his community. Without a frame of reference, he was not cognizant of the 
poverty within which he lived, or that a world of entirely different possibilities existed outside of 
his neighbourhood. However, as Mr. Morris grew older, he reports that he became more 
cognizant of his social reality- his living conditions, his narrow scope of relations, his lack of 
access. to quality education and limited employment opportunities. At this point he feels it is 
impossible for him to imagine an existence that is not permeated by his oppression. 


In addition to the challenges he faced growing up with a single mother in a low-income 
household and having limited social opportunities, Mr. Morris's neighbourhood had a reputation 
for drug use and trafficking, addiction problems, general crime and disorder, gun violence, and 
gang activity. Mr. Morris reports that these problems were omnipresent and part of his daily life . 


While he does not see himself as part of a gang and would like to transcend the group identity 
assigned to him as a member of his community, he feels tethered to it and in seeking 
employment as a means out, is aware that the stigmatization of his civic address is likely a 
deterrent to prospective employers. The frustrations of unemployment are compounded by his 
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Jack of educational success. It should be noted that AXIS IV of Mr. Morris' diagnosis is financial 
constraints, social isolation, and unemployment. 


Ms. Reid's account of her upbringing and Mr. Morris' reflects a specific cultural and 
generational narrative. She did not always use the language of racial discrimination or 
oppression, but rather, she stated that she was embarrassed when people abused their power. 
Growing up on an island where the population is predominantly Black would have influenced the 
manner in which she experienced these events. It is likely that she did not develop a critical race 
consciousness growing up, only learning that she was "Black" and what that meant, upon her 
arrival in Canada. That being the case, it is understandable that she would not 
readily use a race lens to construct her experience or have the language to articulate it. 


Mental Health 


The near constant systemic barriers foster a sense of hopelessness and desperation in Mr. Morris. 
As the seemingly neutral structures fail Mr. Morris, he internalizes the failure, seeing himself in 
terms of personal deficit. Discussions with Mr. Morris and his collaterals reveal that in addition 
to his defeatist outlook, he displays/has displayed low affect, poor impulse control, poor anger 
management, hyper-vigilance, and is isolated, yet he has received no therapeutic intervention. It 
is noted that these symptoms are clear indicators of mental health issues within most populations; 
however are regarded as social pathology necessitating very different interventions among Black 
communities. 


. Grief Of!.d Loss . -· .. 
Mr. Morris has carried the burden of loss since the deat!! .. of his fa.tiler at a young age. 
Subsequently, he lost other close family members, friends, and community members. Since his 
current incarceration, he has lost four people close to him, several more acquaintances, and 
learned that his Godmother is terminally ill. Mr. Morris has normalized death in his life. When 
asked how many friends he has lost, he responded "so many, too many." Mr. Morris' 
incarceration has further isolated him since almost none of his friends and family have home 
phones on which they can receive collect calls, and Milton is generally inaccessible for low­
income visitors from North York. Therefore, he is also left to grieve the loss of relationships with 
his loved ones who are living. 


In all likelihood, the inability to access grief counselling after experiencing trauma at such a 
young age, has negatively impacted his life. It is unfortunate that Mr. Morris, a young boy at the 
time of his father's death, was denied access to a means of support that, considering his socio­
economic environment, would have equipped him with the coping strategies needed to integrate 
future losses in more adaptive ways. The fact that, as his mother recalls, a social worker 
contacting her knowing they had just lost Mr. Morris' father, not to support them through their 
grief but to investigate and surveil her parenting substantiates the widely held notion that Black 
persons do not hurt or need help but, rather, require management. 


... 
Mr. Morris also suffered the loss of his education because Mr. Morris did not feel a sense of 
belonging in his educational spaces, and because teachers did not extend to him an ethic of care 
that is promised to all students. Not only did he leave school, losing his place in the classroom, 


17~ 


... 


... 


... 


... 


... 


... 


... 


... 


... 







... 


... 


... 


... 


.... 


-
-


... 


he also lost his self-efficacy, dreams, and goals of becoming a mechanic and designing video 
games . 
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As a result of being attacked, Mr. Morris also lost his physical health, suffering damage to vital 
organs, and nearly losing his life. Each untreated loss Mr. Morris has experienced, compounded 
his grief and increased his risk of clinical depression, continued financial hardship, and 
relationship dysfunction/loss. His loss and trauma throughout his early childhood and adulthood 
create a view of his social and physical world as unsafe . 


Trauma and Anxiety 
Of the onslaught of violence in Mr. Morris's community, he stated, "you get used to it." Mr. 
Morris witnessed his first murder that he could recall, at the age of 10; his peers had mothers 
who were prostitutes and "crackheads"; and the police were regular fixtures in his 
neighbourhood. Although the sex work, addictions, guns, murder, police violence, etc. to which 
Mr. Morris was exposed during his formative years and throughout his life have been 
normalized, many of the incidents would have registered as trauma and are manifested in his 
responses to situations. Such responses would include impulsive behaviour, hyper-vigilance -
exacerbated by his physical injury, and anxiety. 


It should be noted that the symptoms of trauma can manifest in ways mirroring those Attention 
Deficit Hyperactivity Disorder (ADHD), i.e. impulsivity, inability to consider consequences, 
disorganization, inattentiveness, distractibility, lack of focus, and hyperactivity (AP A, 2000). 
This is notable as it was suggested that Mr. Morris had ADHD as a child. It is reasonable to 
believe that what appeared to be ADHD were indicators that Mr. Morris was traumatized as a 
young child. The findings suppol'( the earlier clinician's suggestion that Mr. Morris suffers from 
Post-Traumatic Stress Disorder. 


Hospital records indicate that on more than one occasion, Mr. Morris was involved in 
altercations with the police to the point where he required medical care. These, along with the 
stabbings, would have registered as traumatic events for Mr. Morris in addition to the events he 
has witnessed and the vicarious trauma he may have endured. Anxiety should also be queried in 
response to reports that Mr. Morris has had regular headaches since he was a child, liked to stay 
in his room and play video games rather than go outside to play with friends, was nervous about 
attending school, and continues to show worry about his loved ones, his circumstance, and his 
future . 


Some people with anxiety act out rather that act in. This was alluded to with the term "anger 
anxiety" in Mr. Morris's school record. Since the fight, flight, or freeze responses are automatic, 
unconscious, and are always being triggered in a highly anxious person (AP A, 2000), Mr. 
Morris's behaviour, namely defaulting to the fight response, should be considered particularly in 
light of environmental influences. 


Social Influences 


The absence of a father figure had a profound impact on Mr. Morris's life. Lacking a male role 
model in the home, Mr. Morris relied on the men and boys in his neighbourhood, many of whom 
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Summarv 


From a young age, Mr. Morris was fatherless, and was subsequently raised by a single mother 
who worked long hours in an attempt to provide for her family. Mr. Morris also experienced the 
harsh realities posed by his living in social housing, and having been identified in his early years 
as "slow" and having behavioural issues. He was shuffled from school to school, faced violence 
from his peers, and experienced the stigmatization and associated_ behaviours from both_ his 
teachers and the police. Mr. Morris felt that he could not tum to his mother for guidance because 
"she had enough on her plate already"; he could not tum to his teachers or the police for 
guidance as they thought he was a lost cause; and he could not tum to his friends because most 
were in the same position as he. He is also felt that his lack of educational success, combined 
with the stigmatization of living in a "bad" neighbourhood have limited his employment 
opportunities. 


Under the weight of anti-Black racism, Mr. Morris had little option than to live his life as best as 
he could having been influenced by the streets. His overall social circumstances, while not 
excusing his behaviour, have undeniably contributed to Mr. Morris being involved with the 
justice system today. 


Mr. Morris has also lived, and continues to live, in constant fear. He fears the police, other 
community members, friends and foes alike, rivals, unknown dangers, life, death. He fears 
fellow inmates. He fears for his mother's safety .. Mr. Morris fears both freedom and 
incarceration. Mr. Morris's imagination for what he could become was significantly limited by 
fear, anxiety, and actual threats; it is not positively fostered as his suffering was not sufficiently 
tended to. · 


At this time, it would be appropriate to provide him with the support and treatment he ought to 
have received long ago. Early intervention might well have changed Mr. Morris's trajectory and 
it appears as though anti-Black racism was a contributing factor in this omission. Since Mr. 
Morris shows empathy, and has many redeeming qualities, it is a reasonable expectation that he 
will respond well to mental health treatment . 
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we go ahead with submissions on sentence.  So, Ms. 


Kocula? 


MS.  KOCULA:  Thank you, Your Honour.  So just to 


put the Crown position on the record first and 


foremost.  It would be my respectful submission 


that when, in all of the circumstances of this 


case, that a fit sentence would be a custodial 


sentence of four to four-and-a-half years.  The 


Crown would also be seeking a forfeiture order with 


respect to the firearm and the ammunition.  The 


Crown would be seeking a DNA order.  And the Crown 


would also be seeking a weapons prohibition subject 


to section, or pursuant to Section 109 of the 


Criminal Code. 


THE COURT:  For how long, ten years? 


MS.  KOCULA:  Ten years, please. 


THE COURT:  Okay. 


MS.  KOCULA:  So I guess I want to begin by saying 


that sentencing is a very individualized process 


and that the court must take into account the 


specifics of the offender as well as the 


circumstances of the offence.  And I agree that 


these objectives cannot be achieved unless the 


court has sufficient and full information.  That 


also includes background and systemic factors.  And 


while the evidentiary burden at a sentencing 


hearing is lower then during the trial proper, the 


evidence must still be credible and trustworthy.   


 


With respect to the materials found at Tab F of the 


sentencing record, the Crown has concerns with 


respect to the credibility, reliability and 
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denunciation and general deterrence as important 


sentencing facts.  The general rule that offences 


involve guns are very serious and require exemplary 


sentences. 


 


In Mansingh, which was affirmed by the Ontario 


Court of Appeal, and I'm looking at Tab 4 paragraph 


24:   


[The Ontario Court of Appeal] and more 


importantly the Supreme Court, have repeatedly 


indicated that the kind of offences committed 


by the appellant require the imposition of 


substantial jail terms even if the offender is 


young and has no criminal record.  [And they 


point to the decision in R. v. Nur]  We 


observe, as did the trial judge, that the 


appellant not only fled from the police while 


armed with a loaded handgun, a very dangerous 


activity, he also threw that loaded weapon away 


in a place where it could easily have been 


found by a young child.   


 


I would submit that the aggravating factors that 


Your Honour ought to consider in these particular 


circumstances are as follows.  That Mr. Morris' 


offence is on the "true crime" end of the Section 


95 spectrum.  He was carrying a loaded firearm with 


five live rounds of ammunition.  He had no business 


of possessing such a firearm anywhere or any time.  


He discarded the loaded firearm in a public place, 


namely the Golden Mile Plaza, while attempting to 


evade the police.  He created ta significant danger 
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for himself, the police and for the public.  And as 


stated earlier in my submissions the court has 


found this to be a serious aggravating factor.  And 


as in the decision in Beals, we do not know how Mr. 


Morris came into the possession of the firearm but 


we know that he attempted to get rid of it in a 


manner that suggests he knew what he was doing.  


During his flight from police he took off his 


jacket which contained the firearm, this was in 


mid-December and threw it down the stairwell, and 


then when police retrieved the jacket they located 


the firearm and there were five live rounds in the 


chamber. 


 


I would also point Your Honour's attention to what 


I would respectfully submit is Mr. Morris' lack of 


remorse.  It would be my position that in all of 


the materials that have been filed with this court, 


there is no mention from Mr. Morris with respect to 


him being remorseful or taking responsibility for 


his actions.  And that goes through the materials 


filed at Tab F of the sentencing recording, the 


pre-sentence report that was done following Mr. 


Morris' conviction.   


 


And I would also state that Mr. Morris' choice to 


have a jury trial is not an aggravating factor, 


however I would respectfully submit that he is not 


entitled to the same mitigation that he would 


receive on a guilty plea. 


 


I would submit that the following are mitigating 
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And then as I'm sure Your Honour is well aware and 


I do not need to go on at length about the dangers 


of firearms and the proliferation of firearms in 


the Greater Toronto Area, especially in the recent 


month.  With respect to sentences imposes by courts 


in these types of cases, once again I will be 


relying on my book of authorities.   


 


So in R. v. Nur, both the Court of Appeal and the 


Supreme Court upheld a sentence of 40 months in 


prison for a 19 year old first offender who pleaded 


guilty at trial and was found to have good 


rehabilitative prospects.   


 


In Beals, a three year custodial sentence that was 


based on a guilty plea.  Mr. Beals was a youthful 


offender and had no criminal record.   


 


In Harutyunyan, four years.  A youthful offender, 


no criminal record.  While out on bail he went to 


school, became employed, started his own company 


and made contributions to the community.  And the 


court found that at paragraphs 9 to 10.  The 


Ontario Court of Appeal upheld the four year 


sentence and that decision is found at Tab 7.  


Paragraph one the court states that, "Even if this 


court strikes down the mandatory minimum, the 


appellant would still receive a penitentiary 


sentence for this offence." 


 


In R. v. Morant, which is found at Tab 8, the court 
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imposed a 40 month custodial sentence.  The guilty, 


there was a guilty plea after the close of the 


Crown's case.  The accused was 22 years of age, no 


prior criminal record.  Had limited employment but 


had the support of family and friends.   


 


In R. v. Mansingh at Tabs 3 and 4, once again a 40 


month sentence.  The accused was 27 years old, no 


prior convictions.  The most serious aggravating 


factor that the court found was his attempt to 


discard the firearm in a public place and this was 


upheld by the Ontario Court of Appeal.  


 


It would be my respectful submission that when Your 


Honour looks at all of the evidence that is before 


Your Honour and takes everything into account, 


including Mr., Mr. Morris' youth, his lack of a 


criminal record and as well as all of the 


circumstances of this case, that Your Honour will 


find that a fit and appropriate sentence for Mr. 


Morris is four to four-and-a-half years.   


 


And it would also be my respectful submission that 


even though the courts have held that persons do 


not have to prove a background, a direct causal 


link between their background and systemic factors, 


there still needs to be an evidentiary basis.  And 


I've already made my submissions with respect to 


the evidence on that point. 


 


Now I'm not sure if Your Honour wishes for me to 


address the case law that the provided in terms of 
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think that your analysis requires you to look at 


the impact of the community of open incarceration, 


of single parenthood and of putting a person like 


Mr. Morris in a position where he has to serve the 


type of jail sentence sought by the Crown which in 


our submission is not a proportionate sentence.   


 


So in conclusion, Your Honour, I think that why 


this sentencing requires Your Honour to look at the 


voluminous material that's been filed is because 


we're asking Your Honour to not just recognize that 


anti-black racism exists but to make a finding the 


key part so Mr. Morris' experience, the types of 


things that affect everyone's trajectory are 


distinct and unique here.  His experience within in 


his own family, his experience in his 


neighbourhood, his experience with the education 


system, his experience with child welfare, his 


experience with policing in his neighbourhood.  How 


that has affected his mental health.   


 


You know, it's been 25 years almost since the 


ruling in Parks which the language in it mirrors 


the types of categories that we're asking Your 


Honour to look at.  You know citing with approval 


Mr. Lewis' report, Justice Doherty notes: 


 


It is Blacks who are being shot, it is Black 


youth that is unemployed in excessive numbers, 


it is Black students who are being 


inappropriately streamed in schools, it is 


Black kids who are disproportionately dropping-
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I want to move on to community support because 


community support is something that ties into the 


prospects of, of rehabilitation.  Your Honour has 


the letters of support from his – well, I can take 


you.  Letters of support from Katherine Gilliam, 


from Grace Grizzle and the third name is escaping 


me, and Claudine Hylton.  Of course the dates are 


in October because we had all been optimistic that 


these proceedings could have transpired much 


earlier in October, but each of these writers speak 


of Mr. Morris as, as a kind person, as a quiet 


person and as, probably most important as it 


relates to criminal, criminality, as more of a 


follower than a leader.   


 


Once again, Mr. Morris has advised himself that you 


know he, he took his lead perhaps from sources that 


were less than desirable but all in all what we 


have are members of the community who are 


supportive of Mr. Morris.  Who are, who, who want 


to see the best for Mr. Morris.  Who are encouraged 


and haven't lost hope and perhaps that's what's 


most important is that these writers haven't lost 


hope and I'd submit then that the court should not 


lose hope with respect to his ability to be 


rehabilitated once he emerges from the judicial 


system.   


 


I think – court's indulgence.  So we've indicated 


to the court that it's a one, one year sentence 


that we're seeking.  Obviously the principles of 
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proportionality need to be taken into account.   


THE COURT:  So on that point if you can clarify for 


me, how much pre-trial custody has Mr. Morris done? 


MS. SMITH:  I can do that for Your Honour.  Its, 


today represents a seemingly magical round number.  


I can advise that Mr. Morris was arrested on 


December 13th, he was granted bail initially on 


January 5th and I should say December 13, 2014, 


January 5th, 2015.  Which yields on my calculation 


24 real days.  Just prior to the trial started, Mr. 


Morris was arrested on April 4th of 2017, which 


brings us to today's date.  And again I'll stand to 


be corrected but my calculation is 476 days.   


THE COURT:  From April 4th to today's date.   


MS. SMITH:  Right. 


THE COURT:  Sorry, how much?  Four hundred and? 


MS. SMITH:  And 76. 


THE COURT:  So you're saying he's done 500. 


MS. SMITH:  Well 500 I believe, unless I can't add. 


THE COURT:  Five hundred days.   


MS. SMITH:  Yes.   


THE COURT:  Pre-trial custody on these charges.   


MS. SMITH:  Correct.   


THE COURT:  All right so that, the, the arrest was 


pertaining to, that never, that hasn't gone through 


the courts yet.   


MS. SMITH:  That has not yet been addressed but I 


can advise that these days become available to Mr. 


Morris for use, if you will as against these set of 


charges because a surety warrant was sought.  So 


the days are available to him. 


THE COURT:  So what, what is the sentence that 
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you're seeking then, you're asking for the – 


because he's done 500 days of pretrial custody. 


MS. SMITH:  Right, so obviously it would be our 


submission that he's in a time served position at 


this time and, and we would not want Your Honour to 


use if you will or attribute all of the 500 days. 


THE COURT:  So how many days are you saying that I 


attribute. 


MS. SMITH:  Well, perhaps... 


THE COURT:  So if it's a one year, you're asking 


for a credit of – I know this is all math but we 


need to get this out.  Since it's on the table 


let's do it now. 


MS. SMITH:  Since it's here, fair enough.   


THE COURT:  Effective sentence of 365 days.  So you 


want to use, so it's one to one-and-a-half. 


MS. SMITH:  Yes, please, one to one-and-a-half.   


THE COURT:  All right, so did you do the math? 


MS. SMITH:  I hadn't completed the math yet, Your 


Honour.  I got you the 500.   


THE COURT:  We can... 


MS. SMITH:  If I may I could, I could speak to that 


perhaps after my friend has addressed... 


THE COURT:  All right, you can just give me the 


days later. 


MS. SMITH:  I would also want to note then and it 


would be vitally important to note that, it would 


be our respectful submission that whatever sentence 


Your Honour ultimately deems appropriate, it should 


then be adjusted as a result of the Charter breach 


which Mr. Morris... 


THE COURT:  So, so again, I need to clarify your 
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position on that. 


MS. SMITH:  Right. 


THE COURT:  So is this one year sentence before any 


adjustment for the Charter breach or is it one year 


with that taken into consideration? 


MS. SMITH:  It would be my submission it should be 


before in light of the broader principles that have 


been articulated here. 


THE COURT:  All right, so again, maybe you'll, 


maybe you'll get to this but since I'm on the same 


page – sorry. 


MS. SMITH:  I'm sorry, Your Honour, I was being... 


MR. MIRZA:  Sorry, Your Honour, I was trying to 


assist with the math according to the calculator 


I've done the numbers in and it's 243 days.   


THE COURT:  Two hundred and forty three. 


MR. MIRZA:  At the one point five, that gets you to 


365, or a year.   


THE COURT:  All right, but now since you've asked 


for a credit for the Charter violation before we 


even get there, here, you're asking for even less 


time to use, right? 


MS. SMITH:  Right and... 


THE COURT:  So my question is how much, how much 


time now are we talking about? 


MS. SMITH:  Right, having been informed by Your 


Honour's decision on the Charter and Your Honour 


having indicated that the breaches were so 


egregious so as to warrant a stay but certainly 


this is the stage at which they can have effect.  


It would be my submission they would be worth 30 


days.  The two, they being the Section 7 and the 
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• The applicant was not advised of the reason for his arrest and his right to 
counsel upon his arrest as guaranteed by ss. 10(a) and (b). He was further not 
given a reasonable opportunity to contact counsel once he exercised his s. 
1 O(b) rights. · 


(3) There are key credibility issues that must be resolved.· I have considered the whole of the 
evidence in corning to my determination. 
~--· 


f. A. SECTION 9 


(~] The applicant argues that the police had no reasonable and probable grounds to arrest 
him. A key factual dispute is the conduct of the applicant just prior to his arrest. The applicant 
argues that before the arrival of the police, he was doing nothing suspicious. Although he 
eventually ran from the police, he was unaware that the plainclothes officers were police. The 
Crown on the other hand submits that the moment D.C. Graham came on scene, the applicant 
was aware he was a police officer and he chose to run. When he did, the police had reasonable 
and probable grounds to chase and arrest him. 


E5] On the evening in question, the police were investigating a home invasion at 860 
Pharmacy Avenue. The complainant had walked into 41 Division and advised the police that a 
young girl had knocked on his door. When he opened it, four black males entered, one pistol­
whipped the complainant, and then stole his wallet and phone. This had occurred about 20 
minutes earlier that evening. This information was dispatched over radio. An officer dressed in 
plainclothes, D.C. Moorcroft, working in Major Crimes in an unmarked vehicle, responded along 
With other officers. When he went to the vicinity of 860 Pharmacy Avenue, he saw four black 
males walking. It was past midnight. The officer and fellow police who were there in separate 
vehicles went to investigate them. Two males went to one car parked in a parking lot while 
!!IJ.Other two went to a different car in the same lot. D.C. Graham, who was also in plainclothes, 
boxed in one vehicle with his unmarked van. Accprding to the police, the applicant ran. D.C. 
Graham yelled out a police challenge. As the applicant ran through the lot, he was struck by 
J;;i.C. Moorcroft who was driving his car. The applicant fell but immediately got up, ran to a 
fence, scaled it, and ran through the No Frill's parking lot on the other side. P.C. Faduck who 
was in uniform and was advised of the foot pursuit, found the applicant, and tackled him to the 
ground to effect the arrest. 


[6] In my view, up until the moment the applicant allegedly ran, the police had merely a 
basis to investigate the applicant and his friends. While they generally matched the description 
in terms of race, gender, and numbers, the description given by the complainant was so generic 
that it was not of much value in forming reasonable grounds. In addition, while the men were in 
the area of the home invasion, this offence was reported to have occurred sometime before. The 
police were not coming on scene immediately after the alleged home invasion. Filially, there 
was nothing particularly suspicious about the men's conduct immediately prior. While there 
were reasons to investigate,. this did not come close to reasonable and probable grounds for an 
arrest. None of the officers who testified suggested that they had anything more than a 
teasonable suspicion to investigate. · 
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has already made with respect to the reliability 


and credibility of Mr. Morris' evidence at the 


Charter application, I would echo those same 


concerns with respect to the evidence that is 


currently before the court.  I would ask and 


respectfully submit that Your Honour, like this is 


ultimately an issue of weight and I would ask Your 


Honour to put relatively little weight on evidence 


that is not corroborated.  And I would echo that 


for the evidence that is coming from Ms. Reid and 


the other parties that Mr. Sibblis interviewed.   


 


With respect to the, the overall materials, Your 


Honour, it would also be the Crown's view that they 


are not objective.  That the majority of the 


evidence comes from Mr. Morris, his mother and a 


close family friend and that Ms. Sibblis also makes 


conclusions based on partial information. 


 


So those would be my concerns with respect to the 


evidence that's before Your Honour with respect to 


Mr. Morris' background. 


 


And then my position for the custodial sentence of 


four to four-and-a-half years is based on the 


following.  Now, I don't wish to go through all of 


the facts underlying the finding of guilt but I 


just wanted to say that Mr. Morris was convicted of 


being in possession of a .38 calibre Smith and 


Wesson revolver, which was loaded with five live 


rounds of ammunition.  He was involved in a foot 


pursuit with Toronto Police Service Officers, 
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imposed a 40 month custodial sentence.  The guilty, 


there was a guilty plea after the close of the 


Crown's case.  The accused was 22 years of age, no 


prior criminal record.  Had limited employment but 


had the support of family and friends.   


 


In R. v. Mansingh at Tabs 3 and 4, once again a 40 


month sentence.  The accused was 27 years old, no 


prior convictions.  The most serious aggravating 


factor that the court found was his attempt to 


discard the firearm in a public place and this was 


upheld by the Ontario Court of Appeal.  


 


It would be my respectful submission that when Your 


Honour looks at all of the evidence that is before 


Your Honour and takes everything into account, 


including Mr., Mr. Morris' youth, his lack of a 


criminal record and as well as all of the 


circumstances of this case, that Your Honour will 


find that a fit and appropriate sentence for Mr. 


Morris is four to four-and-a-half years.   


 


And it would also be my respectful submission that 


even though the courts have held that persons do 


not have to prove a background, a direct causal 


link between their background and systemic factors, 


there still needs to be an evidentiary basis.  And 


I've already made my submissions with respect to 


the evidence on that point. 


 


Now I'm not sure if Your Honour wishes for me to 


address the case law that the provided in terms of 
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THURSDAY, JULY 19, 2018 


THE COURT:  Good morning everyone. 


MR. MIRZA:  Good morning, Your Honour. 


MS. SMITH:  Morning. 


MS.  KOCULA:  Good morning, Your Honour, it's Anita 


Kocula for the Crown. 


THE COURT:  Yes. 


MS.  KOCULA:  Seated next to me is my instructing 


officer, Officer Dane Ilson. 


THE COURT:  Mm-hmm. 


MS. SMITH:  Thank you, Your Honour.  For the record 


it's Smith, initial G, here on behalf of Mr. 


Morris.  And joining me is my colleague Mr. Faisal 


Mirza, also on behalf of Mr. Morris.   


THE COURT:  Good morning. 


MR. MIRZA:  Good morning. 


THE COURT:  Good morning, Mr. Morris. 


MS.  KOCULA:  So Your Honour, before we begin 


perhaps I could ask for an order excluding 


witnesses please. 


THE COURT:  All right, any objection to that. 


MR. MIRZA:  Yes, good morning, again Your Honour.  


You're aware that before the court is a notice of 


expert evidence with respect to three people that 


we submit are duly qualified with respect to anti-


black racism in the intersection with criminal 


justice.  We would ask for an exception for them to 


remain, including while for instance one witness is 


giving their testimony so that the other receive 


the benefit of hearing their opinion so that we 


don't engage in overlap or duplicity.  I think that 


the Crown has been given full notice and 
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WEDNESDAY, SEPTEMBER 27, 2017 


 


...[MORNING GREETINGS] 


 


MS. KOCULA:  Yes.  Good morning, Your Honour.  


For the record, it’s Kocula, initial A, for the 


Crown.  I’m joined by my colleague, Ms. Smith. 


MS. SMITH:  Yes.  Good morning, Your Honour.  For 


the record, it’s Smith, initial G, here on behalf 


of Mr. Morris. 


THE COURT:  Yes. 


MS. KOCULA:  So, Your Honour, this matter was 


scheduled for a sentencing today.  And I did 


receive a copy of the correspondence that 


Ms. Smith forwarded to your office. 


THE COURT:  Yes. 


MS. KOCULA:  From the Crown’s position, I guess 


right now it’s a big unknown.  After receiving 


the correspondence, I tried to make inquiries in 


Brampton as to whether or not they would be 


agreeable and, if so, if our office would be 


agreeable to resolve it in the manner that 


defence is proposing. 


THE COURT:  Right. 


MS. KOCULA:  Unfortunately, I haven’t been able 


to secure a response... 


THE COURT:  Okay. 


MS. KOCULA:  ...just because of the time 


limitations.  So, I mean, the Crown is prepared 


to proceed to sentencing on this matter.  We were 


prepared when the conviction was registered.  I 


guess my only issue is with respect to delay.  If 
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my friend is willing to waive 11(b), then perhaps 


we can - what I would suggest is, subject to 


Ms. Smith’s submissions, is perhaps we come back 


in a week or two to see if that plan can even be 


fulfilled. 


THE COURT:  Yeah. 


MS. KOCULA:  And then.... 


THE COURT:  That’s all agreeable to you, 


Ms. Smith? 


MS. SMITH:  Well, I just want the record to be 


complete, Your Honour.  Thank you.  For the 


record, I did speak with my colleague friend last 


week with respect to this.  And I spoke to the 


Brampton office with respect to this last week.  


I was given a verbal okay.  I’m only advised by 


my friend this morning that Mr. Pelee(ph) of her 


office, the Crown attorney, must approve it.  I 


wasn’t aware that in receiving a matter that they 


need to approve it.  It was my understanding 


strictly that the jurisdiction that was giving up 


the matter, if you will, had to approve it.  I 


have been making efforts to be in contact with 


the assigned Crown in Brampton just to finalize 


certain details, to no avail, not for my efforts 


- not for lack of my efforts, but they’re 


responding.  I’m more than willing to adjourn the 


matter a week or two to apprise the court that 


the documentation - first of all, that my 


friend’s office is okay with receiving the matter 


and then the documentation at the Brampton and is 


complete.  My friend indicates that she was ready 


to proceed to sentencing on the day of 
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conviction.  Out of curiosity, I asked then, I 


asked last week and I sent an additional email 


yesterday inquiring as to what it is they were 


seeking, and I still don’t know.  So perhaps my 


friend can advise us so that.... 


THE COURT:  Well, it’s now gonna depend upon 


whether you get the Brampton charges waived. 


MS. SMITH:  Certainly.  But I had - but I guess I 


got - I and I assume the court will have to take 


it into consideration.  The two matters are 


separate.  But obviously then one puts together a 


sort of blended disposition. 


THE COURT:  Totality is always an issue. 


MS. SMITH:  Yeah. 


THE COURT:  Right.  Well, I think the best thing 


to do at this point is to put it over for 


whatever for whatever time that you think you can 


get those - the groundwork done on, on that and a 


final decision and come back at nine thirty and 


be advised of that and then ultimately put it 


over for a date where a plea - either a plea can 


be put in and the sentencing completed for both 


matters or we finish the sentencing on this 


matter. 


MS. SMITH:  I’m.... 


THE COURT:  It’s all right. 


MS. SMITH:  Thank you.  I was gonna say, I’m 


agreeable to that, Your Honour.  I, I will also 


add, just so that the - again, the record is 


complete, I received a call from the probation 


officer who was to have completed the pre-


sentence report.  Not received a call - 
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not making it up. 


THE COURT:  No, no, no.  But.... 


MS. SMITH:  I have a JPT.... 


THE COURT:  Come - it’s at - if it’s not at nine 


thirty or nine, I’m flexible, two fifteen, 


whatever.  I just want to make sure that it’s 


spoken to.  You don’t have to personally attend.  


You can send an agent if you wish. 


MS. SMITH:  Then I would request, please - I’m 


going to request the 19
th
, Thursday, the 19


th
 at 


two fifteen, then, please, Your Honour. 


THE COURT:  Does that work for you, Ms. Kocula, 


or somebody else in your office? 


MS. KOCULA:  I’m gonna be starting a two-day 


trial, but I will have a colleague attend on my 


behalf. 


THE COURT:  All right.  Thank you so much, 


Ms. Kocula.  Okay.  So we will put your matter 


over, Mr. Morris, to two fifteen on October 19
th
 


to be spoken to.  All right.  Actually, you know 


what, let’s do it for two o’clock.  Is two 


o’clock better?  Is two o’clock available?  So I 


don’t want to interfere with an ongoing trial 


that I’m having. 


MS. SMITH:  That’s fine, Your Honour.  I may not 


be here myself personally. 


THE COURT:  Right.  That’s okay.  Just, just so 


that whoever you instruct to be here can advise 


me that that application is filed... 


MS. SMITH:  Mm-hmm. 


THE COURT:  ...and when Legal Aid say they might 


have an initial position back by, all right. 
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Education and Emplovment 


Available school reports indicate that Mr. Morris experienced challenges academically and 
socio-emotionally throughout his school career. Mr. Morris reported multiple school transfers, 
and enrollment in school up until his grade II year, yet he was unable to earn all of his 
compulsory grade 9 credits. Numerous changes in schools attended, discipline of varying degrees 
meted out and having been identified as having an intellectual disadvantage all contributed to the 
significant challenges he experienced . 


In 1998, at the age of six, Mr. Morris was identified as an exceptional student, and thus was 
placed in a contained "behaviour/MID" (Mild Intellectual Delay) class with Child and Youth 
Worker support and a capacity of 8 students. An Individual Education Plan (IEP) was created 
for him after the requisite meeting of the Identification, Placement and Review Committee which 
his mother had attended but hadn't fully understood the implications of the decisions being 
made. The IEP revealed that his exceptionalities were behavioural - specifically "anger 
management", and "learning difficulties". The IEP highlights that Mr. Morris "emulates 
undesirable behaviour", is "lethargic" when working in class, and displays "anger anxiety" when 
frustrated. Indicative of his mother's potential lack of understanding of the objectives and the 
process; and her inability to advocate for her son in a meaningful way, Ms. Reid's sole comment 
on the input section of the form was "I don't want Kevin to change school". She recounts having 
been frustrated by the numerous meetings attended and documents provided. 


Across the six IEP's that were available for review, a constant theme emerged -the need for 
improvement in the areas of literacy and numeracy. In terms of identified behavioural 
challenges, which were seen as the greater impediment to his learning, Mr. Morris repeatedly 
had difficulty focusing, demonstrating initiative and had impulse anger issues. What became 
clear was that these issues were not addressed in a meaningful way such that improvement and 
development were not achieved . 


A brief outline of the schools and other academic settings he attended will assist in illustrating 
the trajectory of his educational path. At the age of four, Mr. Morris was enrolled at the 
McNicoll Avenue Child Care Program located in North York. The first elementary school he 
attended was Crestview Public School where he was enrolled in Junior and then Senior 
Kindergarten. Kindergarten reports show early academic struggles. In addition, they state that 
Mr. Morris followed directions and took turns, but had a short attention span, exhibited 
impulsive behaviour, and suggest that he did not present as "happy and relaxed". His mother 
removed him from this school when the teachers repeatedly suggested that he was instigating 
fights . 


Thereafter he was enrolled at Lescon Public School for grades one and two. His grade one June 
report reflects a total of 10 absences, likely due to the passing of his father. Halfway through 
grade two, be was transferred to Blue Spruce School in Toronto, having missed a total of 17 days 
by the time of reporting in March. For grades four and five he attended Kings lake Public 
School. In stark contrast to the comments on the Kindergarten report, the comments on his grade 
four report that "Kevin has had a difficult time adjusting to the new teacher. He has resisted the 
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approached him. Although Mr. Morris tried to avoid the fight, especially since he is weak from 
previously sustained injuries, he cannot show weakness lest he put his life at risk. Mr. Morris 
shows empathy and rationalizes the anger of rivals by acknowledging the losses they have 
endured and their accompanying grief. Nonetheless, he reports that he has more enemies than 
friends in the facility and therefore has to be on guard. He feels he is safer on the streets than in 
detention. 


11 


Mr. Morris's consequence for fighting was "the hole". In October, the last time he was in "the 
hole", he was supposed to be on there for one night but was made to stay for eight days. He was 
accused of antagonizing the guards, which he denies, but in tum was antagonized wheri they 
refused to tum off the lights, thereby depriving him of sleep . 


Mr. Morris reported that there have been many Jockdowns, where the reason provided has been 
lack of staff. He also shared that when searches are conducted, guards often take or throw away 
his canteen. One guard told Mr. Morris that he is a victim of unwarranted searches because of his 
reputation . 


Mr. Morris has had a fan deliberately turned on him despite the fact that his stomach is· sensitive 
to the cold due to his medical condition. Mr. Morris disclosed that the toilet in his cell broke in 
the beginning of February and the waste water was backed up during a lockdown. He was unable 
use the bathroom to defecate because he was subject to the Jockdown and had a non-functioning 
toilet. This lockdown lasted the duration of the weekend. He was permitted to void in a toilet 
outside of his cell once on Saturday and then had to ask to do so again on Monday . 


Health and Wellbeing 


Mr. Morris reports that the prison is cold which aggravates the stomach pain he experiences as a 
result of the removal of his spleen and half his pancreas. At night in addition to the pain, he gets 
cold sweats. Sometimes Mr. Morris is given extra blankets but they are of poor quality and are 
retracted during the regular searches because inmates are only allowed to have two blankets. The 
hard mattress makes his appendages numb and for the past couple of months Mr. Morris has 
been having headaches. He feels as though the doctors at the facility do not care about his health 
or wellbeing and that the dentist is only interested in extracting his teeth, rather than providing 
support and treatment to help him keep his teeth healthy. The service appears to be reactive in 
nature, rather than proactive. He recalls having frequent headaches as a child. 


In January 2014, Mr. Morris was referred by his family doctor to the out-patient Adult Mental 
Health clinic at North York General Hospital where psychiatrists diagnosed Mr. Morris with 
Post-Traumatic Stress Disorder (PTSD) and paranoia with his affect being dysphoric and 
!inxious. He reported worrying quite a lot, having a nervous stomach, and being jumpy. Mr. 
Morris used to play video games to take his mind off of reality and feel at peace. He was never 
treated for the PTSD or paranoia. Currently, Mr. Morris does not believe that he will find peace 
until he dies . 


Presently, Mr. Morris copes by talking to his mother. He cannot communicate with many. others 
because most people do not have a house phone with which to receive collect calls. His siblings 
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Summarv 


From a young age, Mr. Morris was fatherless, and was subsequently raised by a single mother 
who worked long hours in an attempt to provide for her family. Mr. Morris also experienced the 
harsh realities posed by his living in social housing, and having been identified in his early years 
as "slow" and having behavioural issues. He was shuffled from school to school, faced violence 
from his peers, and experienced the stigmatization and associated_ behaviours from both_ his 
teachers and the police. Mr. Morris felt that he could not tum to his mother for guidance because 
"she had enough on her plate already"; he could not tum to his teachers or the police for 
guidance as they thought he was a lost cause; and he could not tum to his friends because most 
were in the same position as he. He is also felt that his lack of educational success, combined 
with the stigmatization of living in a "bad" neighbourhood have limited his employment 
opportunities. 


Under the weight of anti-Black racism, Mr. Morris had little option than to live his life as best as 
he could having been influenced by the streets. His overall social circumstances, while not 
excusing his behaviour, have undeniably contributed to Mr. Morris being involved with the 
justice system today. 


Mr. Morris has also lived, and continues to live, in constant fear. He fears the police, other 
community members, friends and foes alike, rivals, unknown dangers, life, death. He fears 
fellow inmates. He fears for his mother's safety .. Mr. Morris fears both freedom and 
incarceration. Mr. Morris's imagination for what he could become was significantly limited by 
fear, anxiety, and actual threats; it is not positively fostered as his suffering was not sufficiently 
tended to. · 


At this time, it would be appropriate to provide him with the support and treatment he ought to 
have received long ago. Early intervention might well have changed Mr. Morris's trajectory and 
it appears as though anti-Black racism was a contributing factor in this omission. Since Mr. 
Morris shows empathy, and has many redeeming qualities, it is a reasonable expectation that he 
will respond well to mental health treatment . 
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-'J' 
that. I cannot see how the applicant could have run into the stopped car with such force that he 
'\)\Tould have fallen to the ground. According to the officer, he could see the applicant running. 
Why then would he have come so close to the applicant? This is not a case where an individual 
c.omes out of a blind zone. Further, it is unfathomable how the applicant could have sustained 
the injuries he did if he just ran into the officer's car. The vehicle ran over the applicant's foot. 
p.C. Moorcroft denied doing so. But given his position in the car, D.C. Moorcroft would not be 
~ble to observe that happening. I find that it happened. I can see no other realistic way this 
fr1jury could have occurred. Irt the end, I find the testimony given by the officer implausible. It 
Jil.ay well be from his perspective as the driver of the car that he believed the applicant ran into 
~is car. But that is not what happened. 
:.? . 


• <L 


~$5] While not a particularly weighty factor, I am mindful that in an unrelated incident, D.C. 
Moorcroft pled guilty to assault causing bodily harm and received a conditional discharge. 
~Urther, he pled guilty to Police Act charges of discreditable conduct when he gratuitously called 
s~meone who was arrested a "homo". While D.C. Moorcroft expressed regret for his actions, I 
tJP.d that this past discreditable conduct has done nothing to bolster his overall credibility. 
•' 
:~··· 


[36] What I find occurred is that the applicant was in fact running. The officer was going fast 
through the lot to try and stop him from getting away. He could see the applicant running. As 
~ey intersected, the applicant made a sudden turn to the north. The officer struck the applicant. 
'the applicant did not run into a stopped vehicle. Rather, the two came together suddenly and 
t)nexpectedly. The front of the vehicle (driver's side) struck the applicant's legs artd then ran 
over his left foot. 


[37] However, this was not a deliberate attempt to run down or strike the applicant. While the 
injury suffered was serious, had this been the officer~ s intent, the injuries would have been more 
c,atastrophic. Rather, the officer was trying to cut the applicant off at the pass, so to speak. But 
given the speed of the applicant and his sudden move, the officer miscalculated. He drove to 
prevent the applicant from fleeing. But the officer did not intend to strike him. The contact 
between vehicle and man was therefore accidental in my .view. But the actions of the officer 
were deliberate. . 


~38] I have carefully considered whether this should amount to a s. 7 violation. I am mindful 
that this was a very dynamic situation. The officer was discharging his duty in trying to stop 
·~bmeone who was fleeing. He did not intend to hit the applicant. While all this is true, I 
pcmclude that it was unnecessary and careless for D.C. Moorcroft to drive the way he did. 
f;.ccording to him, he was only going to place the applicant under investigative detention to 
further his investigation into the home invasion. He was not intending to arrest the applicant. 
"I;here was no urgency for him to drive in this fashion. At this point in time, he could not have 
been aware that the applicant would go to considerable lengths in an attempt to flee. He was 
ri.mning but he may well have come to a stop with less aggressive action than that which D.C. 
K:foorcroft took. D.C. Moorcroft did not know what had transpired between D.C. Graham and 
the applicant. The action D.C. Moorcroft took was indeed aggressive. He drove quickly through 
~·parking lot to cut off the applicant. The applicant was on foot and was very vulnerable to a 
rhoving motor vehicle. It does not take much when a vehicle is trying to cut off a pedestrian for 
4omething very tragic, though unintended, to happen. . 
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[66] I also find that the officers did not continue the misconduct into the trial. Even D.C. 
Moorcroft, whose testimony I did not accept, did not lie in his evidence. My impression was that 
he viewed the whole incident as the applicant running into his car. That wrong belief may have 
~een affected by his perception from his place inside the car, in the driver's seat. While I prefer 
\he applicant's testimony on this, I did not fmd that D.C. Moorcroft deliberately tried to mislead 
' . me. 
f . 
f67] In the final analysis, I do not find that a stay is required here. Given the relatively minor 
:ilature of the Charter violations, continuing with this prosecution would not undermine the 
~ublic' s confidence in the administration of justice. 


[68] Finally, there is another appropriate remedy available in this case. Should this matter get 
i& that stage, given the factors referred to above, a sentence reduction is the appropriate remedy 
fcir the police misconduct: See R. v. Nasogaluak. 
' ~. 
I , 


(69] In conclusion, I find that the criteria for a stay have .not been met. This is not one of the 
6Jearest of cases calling for such a remedy. In my opinion, it is not really necessary to address 
iuY balancing of interests. However, I will point .out that these charges are serious firearm 
pffences where there is a compelling public interest in seeing a trial on the merits. 
·":. 


[70] The application for a stay of proceedings is dismissed . 


... 


·: 
~· ., 
~: ·'·, 


Released: July 26, 2017 
!< II 


" .. 
·,. 


Justice S. Nakatsuru 


194 












~ 
i 


j 


BETWEEN: 


SUPERIOR COURT OF JUSTICE 
(Tor{)nto Region) 


HER MAJESTY THE QUEEN 


-and-


KEVIN MORRIS 


AFFIDAVIT OF KEVIN MORRIS 


Respondent 


Applicant 


I, KEVIN MORRIS, of the City of Toronto, in the Province of Ontario, MAKE OATH 
AND SAY: 


1. On December 13, 2014, I was charged with Unauthorized Possession of a 


Restricted or Prohibited Firearm, Possession of a Firearm Knowing its Possession 


is Unauthorized, Possession of a Loaded Prohibited or RestJicted Firearm, 


Possession of a Prohibited or Restricted Firearm with Ammunition, Carry 


Concealed Weapon and Assault with Intent to Resist Arrest contrary to sections 


91(1), 92(1), 95(1), 90(1) and 270 of the Criminal Code of Canada respectively. 
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particulars with respect to their credentials, 


their expertise, the underlying reports that they 


rely on. 


THE COURT:  All right, so let's, let's just pause 


for a moment.  How are we, how are we going to 


structure this hearing?  What, what, what is being 


anticipated, all right?  So I have a whole bunch of 


material before me and so what are, what are, how 


are we going to approach this sentencing.  Are we 


going to hear some evidence, et cetera, et cetera, 


what, what's going on. 


MR. MIRZA:  It's my understanding and subject to 


the Crown indicating otherwise is that the Crown 


would like the witnesses qualified and that we 


engage in a voir dire pursuant to Mohan with 


respect to their credentials and expertise.  And 


that submissions would be made in due course with 


respect to the scope of their expertise and then 


the next phase, as Your Honour is aware, is that if 


you were prepared to accept them as experts in 


these fields that they would be asked substantive 


questions with respect to the opinion they provided 


in their reports.  I should preface, it's my 


position that this is a sentencing hearing and 


having to go through those additional measures in 


our view first if unnecessary.  Two, even if it's 


necessary to some extent to deal with some aspects 


of their opinion that that could be done in a more 


discreet and focused manner.  It's my understand 


that the Crown would like to, to engage the 


traditional process is pursuant to those cases. 


THE COURT:  So all of the "experts" who, who have 
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provided me the materials here are available here 


today? 


MR. MIRZA:  Yes. 


THE COURT:  Okay, all right, so first of all then, 


Ms. Kocula, let's deal with the number one issue.  


Why, why do we need this Mohan voir dire here?  


This is a sentencing hearing. 


MS.  KOCULA:  It is a sentencing hearing, Your 


Honour, and I guess first because there is no 


formal notice of application that has been filed.   


THE COURT:  For what? 


MS.  KOCULA:  I would ask... 


THE COURT:  For what?  Application for what? 


MS.  KOCULA:  Well, I'm not sure what my friend is 


asking the court to do.  I would just like them to 


put on the record exactly what they are, the relief 


that they are seeking.  And then secondly... 


THE COURT:  What, what, what relief?  This is a 


sentencing hearing... 


MS.  KOCULA:  No, I... 


THE COURT:  ...this isn't – like, there's a 


substantial amount of materials here. 


MS.  KOCULA:  Yes. 


THE COURT:  But it's no different from any other 


sentencing hearing, so this is evidence that is 


relevant to sentencing and they want me to consider 


it.  I think that's all that they're seeking. 


MS.  KOCULA:  All right, and with respect to the 


materials, Your Honour, the Crown position is that 


the Crown accepts that there is systemic racism and 


anti-black racism and courts have found that anti-


black racism is deserving of special recognition in 
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several contexts of the criminal justice system.  


And also that it subconsciously operates on the 


basis of negative racial stereotypes.  I have 


provided a book of authorities that I've provided 


to my friend and I can provide to Your Honour as 


well.  I don't think that any of these cases are 


controversial.  I'll provide that to Your Honour. 


THE COURT:  Thank you. 


MS. SMITH:  If I can just inquire, this is the book 


that was provided to me this morning or is this a 


different book. 


MS.  KOCULA:  No, this morning.  


MS. SMITH:  This morning, okay, thank you.   


MS.  KOCULA:  So just with respect to that book of 


authorities, Your Honour, the Crown take no issue 


that courts have addressed that particular issue.  


For example the Court of Appeal, in R. v. Parks at 


Tab 1, paragraphs 47 to 48 and 54.  And R. v. 


Brown, Tab 3 at paragraph 9.  Also, in R. v. Borde 


at Tab 7, in R. v. Kreko, at Tab 9 at paragraph 21 


the Supreme Court has made rulings with respect to 


this.  In R. v. Williams at Tab 2, at paragraph 22.  


In R v. R.D.S. at Tab 4, paragraphs 46 to 47.  In 


R. v. Grant, Tab 5 paragraph 154.  In R. v. Golden, 


Tab 6 at paragraph 83.  In R. v. Ipeelee, at Tab 8 


paragraphs 73 and 77.  And as well the superior 


court in R. v. Peazer at Tab 10 paragraph 58 and 


59. 


THE COURT:  I'm sorry, I don't want to catch you 


short unnecessary, Ms. Kocula, but you, you 


probably know this.  I mean I... 


MS.  KOCULA:  Of course. 
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THE COURT:  ...in a case called Jackson, I dealt 


with a lot of this thing, these issues already.  


So, you know, if we can just go straight to the 


issue of why you want a qualification voir dire for 


the three experts who've tendered their reports in 


this matter. 


MS.  KOCULA:  Well, with respect to the material 


that's submitted at tab, I just want to make sure I 


get the correct tabs.  At Tab E of the defence 


sentencing record, it would be my respectful 


submission that those materials are unnecessary, 


given the fact that the Crown accepts that there is 


systemic and anti-black racism and that the courts 


as I have outlined have already addressed this 


issue.  And that if my friend wishes to litigate 


the factual underpinnings of it, then the Crown 


would be asking to call its own expert, prepare its 


own expert reports and things of that nature.  


However, it is respectfully submitted that this 


falls beyond the scope of this particular 


sentencing hearing.  The Crown agrees that systemic 


racism and anti-black racism is an undisputed fact.  


So it would be my respectful submission that we 


focus on specifically Mr. Morris and his particular 


circumstances and that we focus on the materials 


that have been provided with respect to him and 


that would be the materials found at Tab F of the 


sentencing record.  Those would be my respectful 


submissions on that point.   


THE COURT:  So you're okay with Tab F, you're 


just... 


MS.  KOCULA:  Well, with respect to Tab F I wish to 
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make some further submissions with respect to that.  


So with respect to Tab F, the Crown would like to 


know or would like to have the defence position on, 


are they submitting those particular materials as 


expert evidence and in that case the Crown would 


asking for a hearing with respect to the 


qualifications and the admissibility of that 


particular evidence.  If they're not seeking to 


have that particular material be classified as 


expert evidence and perhaps they're seeking to file 


it as something else, then the Crown would like to 


know that as well.  And just in an effort to save 


time, Your Honour, while the Crown takes issue with 


respect to the credibility, reliability and 


trustworthiness of the materials contained in Tab 


F, I would not be requiring my friend to call Mr. 


Morris, to call Mr. Reid, to call Ms. Chase.  In an 


effort to expedite the matter and to save precious 


judicial resources I am content that Ms. Sibblis, 


or that this be filed as Mr. Sibblis' evidence in-


chief and if she is not properly qualified as an 


expert, then I would be asking that all opinion 


evidence be either vetted or that Your Honour 


disregard that and then that I be provided an 


opportunity to cross-examine Ms. Sibblis on the 


materials at Tab F.  But that would be the Crown's 


position, subject to any questions Your Honour may 


have.   


THE COURT:  All right, thank you.  I don't need to 


hear from you Mr. Mirza, Ms. Smith.  Let me just 


say this. 


 







7. 


Ruling 


Nakatsuru, J. 


 
 


 


  5 


10 


15 


20 


25 


30 


R U L I N G 


 


NAKATSURU, J.  (Orally): 


I will undoubtedly provide some written reasons 


explaining what my ruling is here now.  Let me just 


say this for the moment.   


 


This is a sentencing hearing.  I need to know as 


much about Mr. Morris and whatever factors relevant 


to sentencing, as much as I can to come to the 


right sentence.  The defence has filed voluminous 


material and I find all of that potentially very 


helpful in coming to that decision that I need to 


make.   


 


In particular the Crown objects to Tab E for the 


moment on the basis that it is unnecessary.  In 


some degrees I do agree with Ms. Kocula that is 


unnecessary and I mentioned before in the case of 


Jackson that much of what is contained of in Tab E, 


courts should be taking judicial notice of.   


 


All that being said, I am quite a pragmatist and 


realist.  I know I can be educated more.  I know 


other judges and participants in the criminal 


justice system could be educated more about issues 


of anti-black racism in Canada.   


 


The three individuals who co-authored the report at 


Tab E, setting out the various aspects of this, are 


very well qualified and knowledgeable individuals 


and can provide significant assistance to not only 
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this sentencing hearing but likely many others.  


Indeed having reviewed that report I think it is a 


very helpful one.   


 


I have no hesitation, despite the fact, as Ms. 


Kocula said, that courts should be taking judicial 


notice of this, in allowing that to be admitted as 


evidence.   


 


I further have no difficulty given the parameters 


of what a sentencing hearing is.  Particularly in 


light of the type of procedure I anticipated should 


be followed where issues of this nature arise, in 


the case of Jackson, to also allow in as admissible 


the report found at Exhibit F, which more 


specifically addresses Mr. Morris' case.   


 


All that being said, of course fairness has to be 


permitted.  The Crown should be allowed an 


opportunity to question any of the other 


individuals who have submitted reports. And the 


Crown will be.   


 


So while all of this material is I find to be 


relevant, probative and admissible on Mr. Morris' 


sentencing hearing, Ms. Kocula, if you wish to 


cross-examine any of the authors of these reports 


at the sentencing hearing I rule that you should be 


permitted to do so.   


 


All of them are present.  So let's start with the 


first witness that you want to hear from.  I will 
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leave it up to counsel if they actually want to ask 


any of these witnesses questions in-chief or just 


want to put them up for cross-examination.  That is 


up to you.   


 


With respect to making an order for excluding the 


witnesses, my immediate impression is that this is 


not the types of witnesses where there are going to 


be large credibility type issues and while I 


understand that you may want to cross-examine them 


in the absence of each other as in the normal 


course, I do tend to agree with Mr. Mirza that much 


could be gained in terms of efficiency if all of 


them are present.  They all co-authored the report 


found at Tab E and we do not need to necessarily 


retread the ground of each witness if they are 


actually here and they can hear the questions and 


the answers being posed.   


 


So if there is some specific issue that you have 


that we should make such an order in this case I am 


happy to hear from you but I just do not see the 


necessity of it arising at this point. 


 


THE COURT:  So is there something in particular 


that you're concerned about? 


MS.  KOCULA:  No, Your Honour, and with respect to 


the materials at Tab F, I would just like 


clarification from my friend if that was authored, 


because my reading of it is that that was authored 


by Ms. Sibblis, and if that is the case then I 


would only be seeking to cross-examine Ms. Sibblis. 
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Regina v. MORRIS, Kevin 
Sa Majesta Ia Reine c.MORRIS, Kevin 
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The subject, Kevin Morris, was born in Toronto, Ontario. His father passed away from cancer when 
the subject was approximately seven years old. His mother currently resides in Toronto, Ontario. The 
subject has three older siblings; all residing in the Toronto area. He degie~ ~ny strained relationship 
with any family members. ---!11 -' Meet--) b.'-! l•'k,"f\· ,'11, _,.n;fVh,n i .-- (1'\~,r/,S 


- ) '""- _, ,-,," -' ;.._ rl ~ _ \ flb.J.t'. L./fL \.'\ 
1(_ (' H'l' .Y''' c"O.(} -...____; D''-d . 


The subject recalled a difficult childhood due td losing his father at such a young age. He advised 
that his mother was required to work multiple jobs to make ends meet and often struggled to provide 
for the subject and his siblings. He deniBd any forms of abuse or witnessing any violence in the home 
and reported that he has. always resided with his mother in the family home. It should be noted that. 
throughout the report the subject stated that he was unable to recall details for the respective 
sections. When asked about this the subject stated "I think something is wrong with me ..... I need to 
see a doctor ..... my memory is bad ...... after I got stabbed I couldn't remember much except waking 
up in the hospital and being charged by cops." He was unable to expand further on this. 


The st:Jqject is currently single and denied having any children. 


The writer asked the subject to provide as many collateral sources for the purposes of corroborating 
information for this report. The subject stated "you can calf my mother and she can proVide numbers 
for my brothers and sisters." Aside from this, the subject was unable to provide a·ny additional 
sources. The· writer made numeroqs attempts to contact the subjecfs mother at the only telephone 
humber the subject provided however the number appeared to be out of service based. on the 
message .. The writer also cross-referenced this information with the police occurrence· report and 
With. the supject's legal counsel who provided an alternate telephone number for the subj$c!'s mother. 
The writer made attempts to contact the subject's mother at this alternate number however a 
message indicated that the number was not in service. 


During the interview, the subject could not recall his highest education level completed. He indicated 
that he did have behavioural issues while in school, related to lack of focus. The subject described 
himself as shy anq reported that he may have been diagnosed with a learning disability, but could not 
recall the specifics. He also indicated that he was expelled and suspended from school for fighting 
and behavioural jssue.s. When asked to elaborate on this he stated that he could not remember the · 
exact reason· and that his mother would be able to confirm. · 


The subject reported that he would like to return to school to further his education. He indicated a 
plan to attend a local Toronto college for underwater welding in the future .. He noted that he would be 
required to complete his General Education Diploma (GED) prior to this. During the interview, the 
subject advised that this was simply a plan for his future but he had not looked into the requirements 
for registration, due to his current incarceration. 
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[ 1] Mr. Morris, these are my written reasons explaining why I gave you the sentence that I 
did. I also know that my reasons must explain the sentence to the Crown, and perhaps most 
importantly, to the public. Before I begin, I will be frank. I know that some may accuse me of 
being soft on crime. On gun crime. I do not believe that is so. Let me explain. 


[2] A jury found you guilty of a number of offences. I convicted you of possession of an 
unauthorized firearm, possession of a prohibited firearm with ammunition, and carrying a 
concealed weapon. The jury acquitted you of assaulting a peace officer with intent to resist 
arrest. 


[3] The basic facts of your crime are straightforward. On December 13, 2014, the police 
received a call about a home invasion in Scarborough. As the police officers sent to investigate 
drove to the scene, they came upon four Black males walking in the parking Jot. The officers 
were in plainclothes and drove unmarked police cars. One officer stopped the young men. You 
were one of them. You ran. As you ran, D.C. Moorcroft, who was not the officer who stopped 
you but was also driving into the Jot, accelerated to stop you. There was a collision between you 
and his car. Your foot was run over. Still, you were able to get up and continue running. You 
jumped over a fence into the parking Jot of a shopping mall. There, uniformed officers 
responding to the call saw you. From a distance, they saw you duck into a shadowy area outside 
of a large grocery store. Moments later, they saw you come back up without the jacket you had 
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[10] This approach led to a result that I suspect Mr. Jackson was not pleased with. I sentenced 
him to 6 years for his first possession of a loaded handgun, which is a very long time. But the 
Crown was asking for more. The evidence and the approach in his case moved the needle to a 
lower sentence. But not as low as he wanted. For you see, it was not really his first gun charge. 
He had been convicted of prior robberies using guns. His case was different from yours. He is 
different from you. As these reasons will show. 


[11] At the moment, Mr. Morris, you are in jail. You have spent some 500 days in jail. You 
are detained on these charges. You were released on bail, but new charges brought you back into 
jail. Your sentencing was delayed for a number of reasons. This was the reason why I sentenced 
you on July 19 with these written reasons to follow. It would not have been fair for you to wait 
any longer for my decision. 


[12] Before I get to that, I need to explain why I admitted two reports you presented to me at 
this sentencing hearing. The Crown took objection to their admission and how they would be 
used by me. I need to explain that in this decision as well. 


B. THE ADMISSION OF THE DEFENCE REPORTS 


[13] The defence gave me two reports. One deals with anti-Black racism in Canadian society. 
The other deals with your social history. 


[14] These reports are written by Professor Akwasi Owusu-Bempah, Ms. Camisha Sibblis, 
·and Professor Carl James. They are all very qualified academics and experts in their field. 


[15] Professor James is the Jean Augustine Chair in Education, Community, and Diaspora at 
York University and a Fellow of the Royal Society of Canada. He has a Ph.D. in sociology. He 
has been an assistant professor at York University since 1993 and a full professor since 2003, in 
Education, Sociology, and Social Work departments at various times in his career. He has held 
various administrative posts and has received many awards and honors. He has been involved in 
the authorship or editing of nearly 20 books, 64 chapters of books, and 37 articles in peer 
reviewed articles. He has given countless conference presentations, received many grants, and is 
a sought after person in the media. His C.V. is thick. It is impressive. He is an expert in the 
experiences of racialized young people, particularly with regards to the effects of racialization 
and racism on the lives of young Black people. 


[16] Professor Owusu-Bempah was more recently appointed in 2016 as an assistant professor 
in the Department of Sociology at the University of Toronto. However, he has also been a 
professor at Indiana University in the United States where he was in the Department of Criminal 
Justice and the Department of African American and African Diaspora Studies. His Ph.D. is in 
Criminology and Socio-legal Studies. His Master's degree is in Criminology as well. He has 
written articles on race, policing, crime, and the criminal justice system. His academic 
credentials are also impressive. 


[17] Camisha Sibblis has a Master's Degree in Social Work and is a Ph.D. candidate at York 
University. The dissertation for her doctorate is about the effects of expulsion programs on 
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Black male identity and trajectory. She has a post-graduate certification in therapy. She has 
published articles in both refereed publications and other publications about racism, education, 
and Black youth. She has taught at universities and colleges. She has clinical experience in 
schools, Children's Aid Societies, and the Office of the Children's Lawyer. 


[18] The three have co-authored both reports given to me at this sentencing. However, Ms. 
Sibblis was the primary author of the "Social History of Mr. Morris", although Professors James 
and Owusu-Bempah reviewed and agreed with it. Let me now deal with the contents of the 
reports and their admissibility. 


Report #1: "Expert Report on Crime, Criminal Justice and the Experience of Black 
Canadians in Toronto, Ontario." 


[ 19] The defence asked the authors of this report to outline and analyze the research relating to 
the existence and impact of anti-Black racism in Canadian society in general and the Toronto 
region in particular. The aim of the report was to help me understand the conditions under which 
many Black people reside, receive education and employment, experience crime and the criminal 
justice system, and suffer from various forms of discrimination. Along with the "Social History 
of Mr. Morris", it was designed to help me understand the social conditions and context that may 
have led to your involvement in the offences. 


[20] The Crown objected to the admissibility of this report at this sentencing hearing. The 
core of her objection is that it was not necessary. She argued that the law has now long taken 
notice of these sorts of things. Experts were not required for me to consider them. 


[21] I agree. Indeed in Jackson, I found that judicial notice should be taken of the things that 
Professor James, Professor Owusu-Bempah, and Ms. Sibblis discuss in this report. At the same 
time, I recognize how important it is to have these issues concerning racism and discrimination 
explained well for the education of judges, lawyers, and the public. This report describes it very 
well. It is very well researched. I believe it to be so useful that I am attaching it as Appendix A 
to my reasons. It is invaluable to have such a report available for every judge on every 
sentencing of a Black offender. I found it to be so in mine. 


[22] Also, I agree with the authors' conclusions. Although it is a lengthy series of passages, I 
will set out in full these conclusions: 


As documented above, Black Canadians present experiences are rooted in our 
country's history of colonialism, slavery and segregation. These systems, the 
latter of which existed well into the 20th century in Ontario, were premised on 
the idea that Black people are inherently inferior. These systems also served to 
structure the nature of early social relations in Canadian, while at the same time 
shaping the economic and political landscape. While White Canadians were 
provided opportunity to access good schools, good jobs and representation in 
political office, Black Canadians were largely relegated to the margins of 
Canadian society. 
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disagree with those cases per se. But in this case I have been given much more information that 
puts this behavior into context. 


[65] First are the systemic issues that have led to distrust between the police and Black men. 
These are set out in the reports. This has caused many Black men to fear their interactions with 
the police. In this case, there is specific information about your own past experience with the 
police and how you view them. You did not feel you would be fairly treated by them. I have 
little doubt that this all contributed to your impulsive reaction to take flight. It was not a 
considered action, but a reflexive one given the situation existing at the time. This fear was 
aggravated by the fact you collided with a police car as you ran. It also likely contributed to your 
ditching of the gun. I note that the gun was not thrown away into a place that was easily 
accessible to a passersby or innocents. It was left in an unused stairwell, concealed in a jacket, 
amidst a pile of debris and water. 


[66] Giving your acts a contextual analysis in light of the wealth of evidence provided to me 
on this sentencing, I do not find this to be a weighty aggravating factor in your case. I appreciate 
that accused people should not flee from police. Especially carrying a loaded firearm. But it is 
understandable to me that you ran. It was not a coldly calculated act to escape but one based 
upon emotion and a state of mind that has been shaped both generally and specifically by the 
historical racism suffered by Blacks and by you. In other words, not every flight from the police 
should be treated the same. Here there is a connection in the evidence between your act of flight 
and the systemic factors. I fmd it would be wrong to punish you more severely for this. When I 
view how anti-Black racism and historical injustices have contributed to your actions, the needs 
of general deterrence and denunciation normally raised by this act of flight is tempered. Given 
that the choice you made to do so was affected by these factors, the moral blameworthiness of 
your actions is also lessened. 


[ 67] In addition, in assessing the seriousness of the offences, when I look at potential 
aggravating factors that often exist in the case law, here, there is no evidence that your 
possession of the gun is connected with other crimes such as crimes of violence or drug 
trafficking. 


[ 68] There are also some very traditional mitigating factors. You are a first offender. You 
were young when you committed these crimes. You were 22 years old. You have supportive 
family and friends. There is a side of you that speaks well to your rehabilitation. I have 
mentioned them before. Your warmth, kindness, and respectfulness. 


[ 69] The Crown argued that you have no remorse. You did not plead guilty. The law is strict 
that I must not sentence you more harshly because of this. You have the right to a trial. But the 
law also recognizes that a guilty plea is a sign of remorse. In most, but not all cases, a guilty 
plea- being a sign of remorse and acknowledgment of responsibility- means that the prospects of 
rehabilitation is better, and that the offender's danger to society in the future is likely less. I say 
some but not all cases because sometimes a guilty plea has less weight when the Crown's case is 
overwhelming. 
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did work on that based on Your Honour’s 


secretary’s response to me.  So I will set that 


aside.  The charges obviously that Mr. Morris is 


to be sentenced for are, are quite serious.  And, 


more importantly, the disparity in what the Crown 


is asking for and what the defence would likely 


be asking for will - it’ll be necessary for both 


the court and the Crown to be well informed.  And 


the court is known for its well-reasoned and well 


thought out sentences, and we wish to be able to 


contribute to that.  In order to do so, we would 


expect that the court would be able to use the 


information and satisfy the principles outlined 


in Section 718 of the Criminal Code.  This week, 


just this week, after having sent the email 


indicating the request for a short adjournment, 


the defence has become aware of the burgeoning 


area in criminal law and specifically as it 


pertains to sentencing.  And so we’re no longer 


asking for a brief adjournment, but, rather, a 


significant lengthier adjournment so that I can 


do what is best in the interest of my client.  I 


expect that the court.... 


THE COURT:  So what are you referring to, that 


burgeoning area? 


MS. SMITH:  That was my very next sentence, Your 


Honour.  And that is the concept of culturally 


competent pre-sentence reports.  We would expect 


that the report could, and should in fact, 


examine the socio-cultural factors and their 


impact on the individual offenders.  These 


reports have historically - and I say 
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BETWEEN: 


SUPERIOR COURT OF JUSTICE 
(Toronto Region) 


HER MAJESTY THE QUEEN 


-and-


KEVIN MORRIS 


Notice of Expert Testimony 


Respondent 


Defendant 


TAKE NOTICE that the defendant, Kevin Morris, intends to call the following expert 


""" witnesses: 


,.., 


,.. 


,.. 


-
.... 


"" 


... 


AKWASl OWUSU-BEMPA, Ph.D, MA, BA, 


CAMlSHA SlBBLIS, BA, BSW, MSW, C.Hyp, PhDc, RSW and 


CARL JAMES, Ph.D, MA 


THE EXPERT, Akwasi Owusu-Bempa, has experience, among others, in: 


the areas of racial and ethnic relations in both domestic and international contexts, the 


intersection of race, crime and criminal justice, with a particular focus on the experiences of 


African Canadians . 


THE EXPERT, Camisha Sibblis, has experience, among others, in: 


clinical social work practice as well as assessment of the physiological, social, and systemic 


influences on individuals, groups, and communities . 
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process. A cautious delineation of the scope of the proposed expert evidence and 
strict adherence to those boundaries, if the evidence is admitted, are essential (R. v. 
Abbey, [2009] O.J. No. 3534 (CA) at paragraph 62). 


3) The Crown respectfully submits that the scope of the proposed expert evidence has 
not been defined, nor is it entirely clear what the expert opinion is. 


4) The Crown draws a distinction between Dr. Akwasi Owusu-Bempa and Dr. Carl 
James from Ms. Carnisha Sibblis. Based on the materials provided, it is unclear what 
Ms. Sibblis' expertise is in providing the Court with a "review of Mr. Morris' social 
history, trajectory and an analysis of the impact of systemic racism on Mr. Morris' 
experience in and out of the justice system." 


5) The Crown submits that it is unclear what Ms. Sibblis' "expert opinion" is. This is 
separate and apart from the Crown's concerns with respect to the reliability of her 
report. 


6) The Crown submits that the evidentiary record submitted by the Applicant is not 
complete. The Applicant has not provided the source material relied upon by the 
proposed experts in completing the report with respect to Mr. Morris specifically, 
which is found at Tab F of the Applicant's Sentencing Record. The Crown has 
requested said material. The Crown will require the source material in order to 
properly cross examine the proposed experts. 


IN SUPPORT OF THIS RESPONSE, the Respondent may rely upon the following: 


1) Material in the Applicant's Sentencing Record; 


2) Viva voce evidence of the proposed experts; 


3) Submissions by counsel; 


4) Such further and other materials as counsel may advise and this Honourable 
Court my deem just and appropriate; 


THE RELIEF SOUGHT IS: 


1) A voir dire on the qualification of the proposed experts and the determination of 
the admissibility of the proposed expert evidence. 


2) An order abridging time of service, if necessary. 
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guess that leaves Friday, but nine is - nine is 


next to impossible. 


THE COURT:  What time on Friday, then?  I can 


accommodate you.  It was just a speak-to. 


MS. SMITH:  It is just a speak-to.  I don’t.... 


MS. KOCULA:  I can accommodate any time on 


Friday. 


MS. SMITH:  Shall we say ten, then? 


THE COURT:  Ten o’clock, sure. 


MS. SMITH:  Yes, please. 


MS. KOCULA:  And, Your Honour, just with respect 


to the record, the Crown’s position after trial 


was articulated all along in the judicial pre-


trial form.  I’m prepared to stick to my 


colleague’s position.  That’s what the Crown will 


be asking for. 


THE COURT:  Okay. 


MS. KOCULA:  And it’s just the matter of, of 


delay at this point.  I’m just a little hesitant 


that we’re about three months in.  So if my 


friend is willing to waive 11(b) on the record. 


MS. SMITH:  From today’s date to the 13
th
 I’m 


waiving 11(b), Your Honour, yes. 


THE COURT:  Okay. 


MS. SMITH:  That which is in the form.  I don’t 


have the form in front of me.  Is my friend aware 


of what the position is? 


MS. KOCULA:  So the position is four to four-and-


a-half years. 


THE COURT:  Okay.  All right.  Now you know.  All 


right.  We’ll see everyone on the - ten o’clock, 


October 13
th
. 
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clear that this kind of offence is serious, that we 


have a problem with gun crime.  I pause here to 


note that there may be the temptation given the 


more recent incidents of gun crime to use that as a 


filter to consider the circumstances of the offence 


and I think that that would be incorrect.  You have 


to look at the date of offence here and, and view 


it through the appropriate filter.  With that being 


said, there's no questions that it's a problem.   


 


So how do you deal with a young black man that's 


guilty of possession of a loaded restricted 


firearm?  Well we ask you to consider the context 


in which that occurs and that his context is 


different than the context that most of us can 


relate to.  He's a victim of a stabbing, he's a 


person that repeatedly feels that he has to 


physically defend himself against other threats.  


He's diagnosed as having PTSD and anxiety.  He's 


clinically bound to feel a sense of hopelessness 


and no escape from the community in which he 


resides.  Because he was stabbed he believed that 


people were prepared to set him up. 


 


Now why does his negative perception of the police 


become relevant?  Because it's becoming more 


understood that people that have negative 


interactions with the police don't feel that the 


police are there to assist them, like other members 


of the community.  And so this is documented in the 


report in the broader filter of the crime and 


justice component as to the negative perceptions in 
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position on that. 


MS. SMITH:  Right. 


THE COURT:  So is this one year sentence before any 


adjustment for the Charter breach or is it one year 


with that taken into consideration? 


MS. SMITH:  It would be my submission it should be 


before in light of the broader principles that have 


been articulated here. 


THE COURT:  All right, so again, maybe you'll, 


maybe you'll get to this but since I'm on the same 


page – sorry. 


MS. SMITH:  I'm sorry, Your Honour, I was being... 


MR. MIRZA:  Sorry, Your Honour, I was trying to 


assist with the math according to the calculator 


I've done the numbers in and it's 243 days.   


THE COURT:  Two hundred and forty three. 


MR. MIRZA:  At the one point five, that gets you to 


365, or a year.   


THE COURT:  All right, but now since you've asked 


for a credit for the Charter violation before we 


even get there, here, you're asking for even less 


time to use, right? 


MS. SMITH:  Right and... 


THE COURT:  So my question is how much, how much 


time now are we talking about? 


MS. SMITH:  Right, having been informed by Your 


Honour's decision on the Charter and Your Honour 


having indicated that the breaches were so 


egregious so as to warrant a stay but certainly 


this is the stage at which they can have effect.  


It would be my submission they would be worth 30 


days.  The two, they being the Section 7 and the 








99. 


 


 


 


AG 0087 (rev. 07-01     


  5 


10 


15 


20 


25 


30 


been appointed to this court.  So this, this is a 


new experience for me as well, and I found it 


very rewarding.  I, too, accepted responsibility.  


And I hope I did a reasonable job for you as well 


as the parties.  All right.  So thank you very 


much, members of the jury.  We have some other 


things we must do here, and I will let you go. 


 


...JURY RETIRES     2:47 p.m. 


 


MS. SMITH:  Thank you, Your Honour. 


THE COURT:  All right.  Thank you. 


CLERK REGISTRAR:  The jury has retired, Your 


Honour. 


THE COURT:  All right.  What would you like to do 


in terms of sentencing? 


MS. SMITH:  I‟ll leave that.... 


THE COURT:  Do you want to do that now or.... 


MS. SMITH:  No, thank you, Your Honour. 


THE COURT:  All right. 


MS. SMITH:  So perhaps we need some time.  I 


think I would like to be able to amass a bit of 


case law to support the position I may be putting 


forward.  I, I can‟t tell you right now what that 


position is „cause I don‟t know, to be honest.  


Obviously, the partial - or, rather, the decision 


in the Charter will somewhat impact that which I 


put forward as well.  So, again, I need a little 


bit of time to do some research on that.  And 


given that this is Mr. Morris‟ first conviction, 


I‟m - and given his circumstances, it‟s 


probably.... 
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THE COURT:  Is he in custody on these charges 


or.... 


MS. SMITH:  He wasn‟t on these, no, Your Honour. 


THE COURT:  No.  Okay. 


MS. SMITH:  He would probably benefit from a pre-


sentence report in light of his circumstances as 


well.  And then there‟s the difficulty that the 


much needed break that I... 


THE COURT:  Yes. 


MS. SMITH:  ...am taking.... 


THE COURT:  Well, just to let you know, 


Ms. Smith, that I, myself, am going to be on 


holidays.  I think I‟m actually back sitting for 


a four-week period July 17
th
 through to the week 


- to the end of August 7.  And then I won‟t be 


back till September.  So.... 


MS. SMITH:  Well, just to let Your Honour know, 


the weeks that Your Honour is sitting are pretty 


much when I‟ve tried to select to not be present. 


THE COURT:  Right. 


MS. SMITH:  I‟m actually hoping to be out of the 


country.  So it may well be, then, that we have 


to put this off until September... 


THE COURT:  Right. 


MS. SMITH:  ...which isn‟t a good - well, I don‟t 


know if my friend has any particular dates. 


MS. KOCULA:  I‟m not sure what Your Honour‟s 


availability is the first week of September.  I 


would be available.... 


THE COURT:  Well, the first week of September is 


not good „cause I won‟t be here. 


MS. KOCULA:  The week of the 11
th
? 
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THE COURT:  I, I will be.  But here‟s, here‟s the 


short - I don‟t know how long sentencing 


submissions are going to be.  If it‟s not going 


to be unusually long, then I was going to just 


commence at nine o‟clock so it doesn‟t interfere 


with any other commitments I might have, or not 


interfered too much.  But, again - let me - let 


me ask this.  What are you seeking, Ms. Kocula? 


MS. KOCULA:  A custodial term. 


THE COURT:  Yeah. 


MS. KOCULA:  Right now I don‟t want to put a 


specific range. 


THE COURT:  Right. 


MS. KOCULA:  But it would definitely be a 


custodial term.  I don‟t anticipate my 


submissions to be any longer than maybe 10 


minutes... 


THE COURT:  Right. 


MS. KOCULA:  ...supported by case law. 


THE COURT:  So you‟ll be relatively brief.  Okay.  


So maybe we should try to - try to do it that 


way, start court on whatever return date at nine 


and then we‟ll have some flexibility. 


MS. SMITH:  Nine is difficult, but we can 


certainly try and maybe circumstances will be 


different.... 


THE COURT:  Nine fifteen will be fine, too. 


MS. SMITH:  Okay.  


THE COURT:  Give you some added time. 


MS. SMITH:  In September.  I know that I‟ll be 


longer than 15 minutes... 


THE COURT:  Right. 
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MS. SMITH:  ...Your Honour. 


THE COURT:  Yes. 


MS. SMITH:  Obviously, I - it‟s incumbent upon me 


that Your Honour has a clear understanding of who 


Mr. Morris is. 


THE COURT:  Well, I will order a pre-sentence 


report. 


MS. SMITH:  Fair enough. 


THE COURT:  Okay. 


MS. SMITH:  We hadn‟t yet selected a date.  And I 


can advise that until such time as I know whether 


or not I‟m getting off the record, I have a 


matter the week of the 11
th
 and the 18


th
.  So 


could we select a date in the last week of 


September, please, if that works for Your Honour? 


THE COURT:  Yes. 


MS. SMITH:  Okay. 


THE COURT:  I don‟t have - I don‟t have a 


difficulty. 


MS. SMITH:  All right.  So, subject to Your 


Honour, then, might I suggest the twenty - the 


27
th
?  Why not? 


MS. KOCULA:  If I may just have a brief 


indulgence? 


THE COURT:  Yeah. 


MS. KOCULA:  Thank you.  That date‟s agreeable.  


Thank you. 


THE COURT:  All right.  So we‟ll start the 


sentencing on September 27
th
, nine fifteen in the 


morning.  A pre-sentence report will be ordered.  


All right.  So, Mr. Morris, I will see you 


September 27
th
, nine fifteen in the morning, for 
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your sentencing.  All right.  Thank you, counsel.  


I appreciate your fair and efficient way of 


handling this case.  Ms. Smith, I know it‟s been 


difficult and you‟ve been doing your best and 


you‟ve done your best and it‟s a good - it was a 


good job for your client, Mr. Morris.  But I know 


when the outside world intrudes into the 


courtroom it‟s sometimes difficult to continue.  


So I wish you best with whatever that is 


happening in your life.  All right. 


MS. SMITH:  I appreciate that.  Thank you very 


much, Your Honour. 


THE COURT:  All right.  So we will - we will 


adjourn for the day. 


 


...WHEREUPON THESE PROCEEDINGS WERE ADJOURNED 
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tMieved himself, implausible. I also find it implausible that if he was walking as he claimed, he 
could have been struck by the side of a forward moving vehicle. Further, his testimony was not 
a:1ways consistent with his affidavit. An example of this is that in his testimony he testified that 
he was punched at least five times as the officer tried to cuff him. When he was crossed on an 
alleged inconsistency with his affidavit where it appeared he averred he was only struck twice, 
he became evasive. 


812] On the other hand, I accept the evidence of D.C. Graham. His evidence was not 
iudermined in cross-examin11tion. He was clear and fair. He was credible. His evidence is 
material. It does not square with the applicant's. The applicant does not even mention any 
~P.counter with this officer. According to the applicant, he was just walking past cars on his way 
to urinate. He denied any suggestion that D.C. Graham tried to block him in with his van. 
However, I accept that D:C. Graham did. This is supported by the photos taken by the police 
lifter the incident. It shows his van, front· to front, with the suspect vehicle as he testified to. 
thls makes sense given that D.C. Graham wished to investigate and therefore had a reason to 
block in this vehicle. D.C. Graham testified that the male at the passenger side door took off 
funning. He later saw this male being chased by D.C. Moorcroft. I find that this male was the 
i\'pplicant. According to D.C. Graham, this person ran out of sight. I accept that evidence. 
".<i::r. 


il3J D.C. Graham's evidence is supported by the testimony of D.C. Moorcroft and the overall 
<!ircumstances of what was taking place at the time. D.C. Moorcroft observed the applicant run. 
On this point, I fmd his testimony credible and reliable. Furthermore, I fmd that the applicant 
tiad a motive to run. After his arrest, P.C. Faduck retraced the path that the applicant ran. In 
doing so, he found a jacket that allegedly belonged to the applicant with a handgun in it. P.C. 
Faduck testified that although he did not actually see the applicant throw the jacket into the 
stairwell alcove where it was found, he did observe the applicant trying to take off the jacket. If 
the applicant had a firearm in his jacket as he was being pursued by the police, this would be a 
ip.otive for him to run from the police. 


[14] The second finding I make is that I accept that D.C. Graham and D.C. Moorcroft both 
identified themselves as police. They also did it in circumstances whereby it was reasonable to 
~elieve, as they did, that the applicant would have heard it. In other words, it was reasonable for 
the police to believe that the applicant was knowingly fleeing from the police. That said, the 
!ipplicant's testimony has left me in some uncertainty whether he actually heard the officers or 
not. 
il 
[15] I do not accept the applicant's testimony that none of the officers ever identified 
themselves as police or advised him to stop. .Given my reliability and credibility concerns, I 
cannot give effect to the applicant's testimony or any inference from it that no one identified 
themselves as a police officer or told him to stop. In my view, based upon my assessment of the 
whole of the evidence, the officers did say something along these lines. It makes sense that they 
Would have identified themselves and tried to have stopped the applicant who was running. All 
that said, it could be that the applicant simply did not hear them. D.C. Graham testified that he 
_issued his police challenge to the driver. While I accept this is what the officer did, it may well 
·'be that the applicant did not hear that challenge. By this time, the applicant had already 
?Jsappeared. Also, D.C. Moorcroft was yelling at the applicant as he was running away. The 
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a~plicant may have heard something and indeed may have actually believed them to be police. 
a.ut it could also be that he was just unable to ascertain what the words were. Or as likely, he 
~ow does not truthfully recall them saying anything. I am mindfiil that the applicant had been 
stabbed. His injuries were most serious. He was still suffering the effects. It is reasonable and 
plausible that the applicant would run from strange men pulling up in cars because he feared for 
li;is life. It is further reasonable that he would scale a six-foot fence to get away. This is an 
~iemative scenario that provides a possible explanation for why he may have run. · · 


I> 


~l6] In conclusion, his testimony to the effect that these officers never identified themselves as 
p'olice is not reliable. I do not accept the defence position on this. I find that the officers did in 
fllct identify themselves. And they said it loud enough that in circumstances it was reasonable 
(or them to believe that the applicant heard and that by continuing to run, he was ignoring and 
fleeing from the police . 


.[.17] The key issue is whether it was objectively reasonable for the police to believe that the 
applicant was knowingly running from police officers who had identified themselves as police 
and who had directed him to stop. P.C. Faduck's testimony is important here. It was this officer 
who formed the grounds and arrested the applicant. I fmd and accept that P.C .. Faduck identified 
himself verbally as a police officer. The circumstances are such that the applicant would have 
~een this uniformed police officer chasing him. P.C. Faduck loudly called out to the applicant to 
~'top on numerous occasions. Finally, despite all this, the applicant kept running. Unlike when · 
b.c. Moorcroft and D.C. Graham were yelling at the applicant to stop, the context here is such 
{pat the applicant would certainly have heard P.C. Faduck's commands. 
·' 
I 


'[18] With respect to another conflict in the evidence, I find that the applicant was still running 
when P.C. Faduck tackled him. The applicant testified that he had stopped. I do not accept his 
testimony for the reasons I have stated with regards to his credibility. I prefer the evidence of 
~.C. Faduck on this point. P.C. Faduck was a good witness as I will explain later. 


:f.19] In summary, I find that the police were investigating a radio call about a home invasion. 
Jhey observed the applicant with three other black males in the vicinity of where the offence is 
~aid to have taken place. When D.C. Graham approached two of them by car, the applicant ran 
'bff. As he ran, D.C. Moorcroft's vehicle struck him. The applicant got up immediately and 
§caled a fence into the No Frills' parking lot. There P.C. Faduck and his partner, P.C. Keefer, 
';both uniformed officers, saw him and gave chase. P.C. Faduck saw the applicant running away 
.. and it looked like he was taking off his jacket. The applicant would not stop despite being told to 
'do so. Eventually, he was tackled by P.C. Faduck after a foot chase and arrested for robbery . . , 


:120] The applicant made two submissions with respect to a s. 9 violation. First of all, it was 
:argued that the police had detained the applicant for investigative purposes without the 
·~ppropriate grounds to do so. The defence argued that there were two moments in titne that the 
,applicant's s. 9 rights were violated. 
"'' 
121] The first time was when D.C. Moorcroft restrained the applicant with his vehicle. The 
.~defence argued that this was a psychological detention by D.C. Moorcroft although it was 
?: . 
·' ,I'.: 
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$vasion, it is the whole constellation offactors that must be considered. In my view, objectively, 
fuere were reasonable and probable grounds for P.C. Faduck to arrest the applicant for robbery: 
~ee R. v. Storrey, [1990] 1 S.C.R. 241 at p. 24. 


B. SECTION? 


l2.9J There are two separate factual allegations with respect to the s. 7 issue. First of all, it is 
S).;lbmitted that D.C. Moorcroft struck the applicant with his car. Secondly, it is alleged that P.C. 
1\:aduck used excessive force in his· arrest of the applicant. It is argued that in these two ways, the 
tlolice violated the applicant's s. 7 rights. · 


:l. 


(i) Did D.C. Moorcroft violate s. 7? 


[30] I find that D.C. Moorcroft violated the applicant's s. 7 rights. While I have already 
outlined my credibility concerns about the applicant's testimony, his testimony of his encounter 
with D.C. Moorcroft largely finds favour with me. 
·~·. 
[3·1] That said, I do not accept th!l applicant's testimony that he was only walking at the time. 
If he was walking, I cannot see how he could have been hit by the car. It is common sense that if 
I:i,e was alert to his surroundings and if he was only walking, he could have avoided a collision. 
Also, his evidence in this regard is inconsistent with D.C. !}raharn's testimony whose evidence I 
prefer on this point. · ., 
[.32] I accept that the car was going fast for a parking lot. I also accept the applicant's 
festimony about how he got struck by the car. The front panel of the car hit him in his right leg 
'i'>vhich then pushed into his left leg. The car then ran over his foot. In broad strokes, D.C. 
Moorcroft's testimony about the collision is similar. He does not deny that his vehicle carne into 
~ontact with the applicant. But his overall characterization is very different. The real issue is 
why he got hit. 


l33] D.C. Moorcroft testified that he pulled into the north entrance of the parking lot. As he 
did so, he saw one male at the east car that D.C. Graham was investigating, run west through the 
fuiddle row of cars. He was a black male with dark clothes. The officer testified he was going 10 
to 15 knih. The applicant then ran northbound. The officer testified that he stopped his car at this 
time and was plaiming on exiting. However, referring to the applicant, the officer testified that 
·l'he ran into my car". In cross, he denied running into the applicant. He denied trying to cut him 
off. In his testimony, the applicant ran into the front panel of the car just before the front tire 
near the fender. The applicant fell to the ground. D.C. Moorcroft got out and yelled "police 
stop". The officer said it took about a second for him to exit the car. Even by then, the applicant 


. :Was already on his feet. He was in full sprint as he started to yell. The applicant then jumped up 
and over the fence, faster than D.C. Moorcroft ever saw anyone scale a fence. The officer did 
not follow. 


'[34] Looking at his testimony, to be frank, I have a hard time envisioning the contact 
:pccurring as the officer testified to. Based on how he described it, the applicant would have just 
·tun into his vehicle. D.C. Moorcroft claimed that he was already stopped when the applicant did 
tj_, .. 
:Y 
... 
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that. I cannot see how the applicant could have run into the stopped car with such force that he 
'\)\Tould have fallen to the ground. According to the officer, he could see the applicant running. 
Why then would he have come so close to the applicant? This is not a case where an individual 
c.omes out of a blind zone. Further, it is unfathomable how the applicant could have sustained 
the injuries he did if he just ran into the officer's car. The vehicle ran over the applicant's foot. 
p.C. Moorcroft denied doing so. But given his position in the car, D.C. Moorcroft would not be 
~ble to observe that happening. I find that it happened. I can see no other realistic way this 
fr1jury could have occurred. Irt the end, I find the testimony given by the officer implausible. It 
Jil.ay well be from his perspective as the driver of the car that he believed the applicant ran into 
~is car. But that is not what happened. 
:.? . 


• <L 


~$5] While not a particularly weighty factor, I am mindful that in an unrelated incident, D.C. 
Moorcroft pled guilty to assault causing bodily harm and received a conditional discharge. 
~Urther, he pled guilty to Police Act charges of discreditable conduct when he gratuitously called 
s~meone who was arrested a "homo". While D.C. Moorcroft expressed regret for his actions, I 
tJP.d that this past discreditable conduct has done nothing to bolster his overall credibility. 
•' 
:~··· 


[36] What I find occurred is that the applicant was in fact running. The officer was going fast 
through the lot to try and stop him from getting away. He could see the applicant running. As 
~ey intersected, the applicant made a sudden turn to the north. The officer struck the applicant. 
'the applicant did not run into a stopped vehicle. Rather, the two came together suddenly and 
t)nexpectedly. The front of the vehicle (driver's side) struck the applicant's legs artd then ran 
over his left foot. 


[37] However, this was not a deliberate attempt to run down or strike the applicant. While the 
injury suffered was serious, had this been the officer~ s intent, the injuries would have been more 
c,atastrophic. Rather, the officer was trying to cut the applicant off at the pass, so to speak. But 
given the speed of the applicant and his sudden move, the officer miscalculated. He drove to 
prevent the applicant from fleeing. But the officer did not intend to strike him. The contact 
between vehicle and man was therefore accidental in my .view. But the actions of the officer 
were deliberate. . 


~38] I have carefully considered whether this should amount to a s. 7 violation. I am mindful 
that this was a very dynamic situation. The officer was discharging his duty in trying to stop 
·~bmeone who was fleeing. He did not intend to hit the applicant. While all this is true, I 
pcmclude that it was unnecessary and careless for D.C. Moorcroft to drive the way he did. 
f;.ccording to him, he was only going to place the applicant under investigative detention to 
further his investigation into the home invasion. He was not intending to arrest the applicant. 
"I;here was no urgency for him to drive in this fashion. At this point in time, he could not have 
been aware that the applicant would go to considerable lengths in an attempt to flee. He was 
ri.mning but he may well have come to a stop with less aggressive action than that which D.C. 
K:foorcroft took. D.C. Moorcroft did not know what had transpired between D.C. Graham and 
the applicant. The action D.C. Moorcroft took was indeed aggressive. He drove quickly through 
~·parking lot to cut off the applicant. The applicant was on foot and was very vulnerable to a 
rhoving motor vehicle. It does not take much when a vehicle is trying to cut off a pedestrian for 
4omething very tragic, though unintended, to happen. . 
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perhaps his mother would be very upset and, and physically 


discipline them in her were to get in trouble. 


Q.  Okay, and then would you agree that the school 


is a mandated reporter? 


A.  Yes, the school has a duty to report. 


Q.  And I understand that Mr. Morris has siblings. 


A.  Yes. 


Q.  So do you know if Children's Aid was involved 


with just Mr. Morris specifically or was it with respect to other 


siblings as well? 


A.  It's my understanding that during those times 


the siblings were not involved.   


Q.  Sorry, are you... 


A.  Yeah, I do not believe that the siblings were 


there.  My understanding is that the siblings are much older than 


Mr. Morris, so would not have been of, of protective age. 


Q.  And do you know if the Society was working with 


the family voluntarily, was there a temporary care agreement, did 


they start protection proceedings.  Do you know their role? 


A.  My understanding is that protection, protection 


proceedings were not pursued, that it was closed at intake.  I do 


know that during one of the incidents, the earliest of which, Mr. 


Reid disclosed that Mr. Morris had lost his father recently and 


that the family was grieving.  And CAS failed to, her account was 


that CAS failed to provide any support in terms of some of their 


needs and look at the child welfare, rather than the child 


protection piece. 


Q.  Okay, and were you able to review any of the CAS 


records with respect to Mr. Morris? 


A.  I did not review the CAS records due to the 


scope of this particular assessment. 


Q.  So all of the information in your report comes 
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from Mr. Morris and Ms. Reid. 


A.  With regard to CAS? 


Q.  Yes. 


A.  Correct. 


Q.  Okay, thank you. 


A.  You're welcome. 


Q.  So as far as – well let's go with respect to the 


comment from Ms. Reid on page four.  I just wanted to clarify that.  


So I'm just looking at the paragraph right above where you have the 


title for Substance Abuse, slash, Addictions. 


A.  Yes. 


Q.  Where Ms. Reid stated that she believed that CAS 


stripped her of her power as a parent when they gave their son the 


choice as to whether or not to be taken into care. 


A.  Yes. 


Q.  So do you have any particular about that?  Did 


they, was this under a court order, was this... 


A.  Based on my experience with CAS it was probably 


a very casual conversation in which the CAS worker was trying to 


ascertain as part of their intake, as part of their protection 


assessment whether or not Mr. Morris felt safe at home or was 


inclined to come into care and that would have been part of their, 


their assessment of his attachment to his mother. 


Q.  Okay, thank you. 


A.  You're welcome. 


Q.  With respect to – you also touch upon a mental 


health component... 


A.  Yes. 


Q.  ...in the report.  So in reviewing the materials 


and in particular the individual education plans, I noted that Mr. 


Morris had a psychological assessment that was done January 30th, 


1998. 








BETWEEN: 


SUPERIOR COURT OF JUSTICE 
(Toronto Region) 


HER MAJESTY THE QUEEN 
Respondent 


-and-


KEVIN MORRIS 
Applicant 


NOTICE OF RESPONSE 


TAKE NOTICE that the Crown will respond to the Applicant's Notice of Expert 
Testimony before this Honourable Court, in the Superior Court of Justice, 361 University 
Avenue, Toronto, Ontario, on the 19th day of July, 2018, and will request a voir dire with 
respect to the qualification of the proposed experts and the determination of the 
admissibility of the proposed expert evidence. 


THE GROUNDS IN SUPPORT OF THE RESPONSE ARE: 


1) This Honourable Court has a significant role as a gatekeeper when dealing with the 
proposed admission of expert evidence. As per the Court in R. v. Mohan, the criteria 
for the admissibility of expert evidence depends on the following criteria: (a) 
relevance; (b) necessity in assisting the trier of fact; (c) the absence of any 
exclusionary rule; and (d) a properly qualified expert. 


2) Before deciding admissibility, a trial judge must determine the nature and scope of 
the proposed expert evidence. In doing so, the trial judge sets not only the boundaries 
of the proposed expert evidence but also, if necessary, the language in which the 
expert's opinion may be proffered so as to minimize any potential harm to the trial 
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process. A cautious delineation of the scope of the proposed expert evidence and 
strict adherence to those boundaries, if the evidence is admitted, are essential (R. v. 
Abbey, [2009] O.J. No. 3534 (CA) at paragraph 62). 


3) The Crown respectfully submits that the scope of the proposed expert evidence has 
not been defined, nor is it entirely clear what the expert opinion is. 


4) The Crown draws a distinction between Dr. Akwasi Owusu-Bempa and Dr. Carl 
James from Ms. Carnisha Sibblis. Based on the materials provided, it is unclear what 
Ms. Sibblis' expertise is in providing the Court with a "review of Mr. Morris' social 
history, trajectory and an analysis of the impact of systemic racism on Mr. Morris' 
experience in and out of the justice system." 


5) The Crown submits that it is unclear what Ms. Sibblis' "expert opinion" is. This is 
separate and apart from the Crown's concerns with respect to the reliability of her 
report. 


6) The Crown submits that the evidentiary record submitted by the Applicant is not 
complete. The Applicant has not provided the source material relied upon by the 
proposed experts in completing the report with respect to Mr. Morris specifically, 
which is found at Tab F of the Applicant's Sentencing Record. The Crown has 
requested said material. The Crown will require the source material in order to 
properly cross examine the proposed experts. 


IN SUPPORT OF THIS RESPONSE, the Respondent may rely upon the following: 


1) Material in the Applicant's Sentencing Record; 


2) Viva voce evidence of the proposed experts; 


3) Submissions by counsel; 


4) Such further and other materials as counsel may advise and this Honourable 
Court my deem just and appropriate; 


THE RELIEF SOUGHT IS: 


1) A voir dire on the qualification of the proposed experts and the determination of 
the admissibility of the proposed expert evidence. 


2) An order abridging time of service, if necessary. 
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And with respect to the evidence that was 


presented, Your Honour, I just wanted to take Your 


Honour to some cases.  I can provide that to Your 


Honour.  It's just a book of authorities on expert 


evidence that I was intending on referring to 


during a Mohan hearing. 


THE COURT:  Mm-hmm. 


MS.  KOCULA:  And I can provide that to Your 


Honour. 


THE COURT:  Okay. 


MS.  KOCULA:  So I just wanted to draw Your 


Honour's attention to the court's decision in R. v. 


Palmer at Tab 12, paragraph 30.  And that an 


opinion that is based on hearsay is a relevant 


factor in deciding what weight to assign to that 


opinion.  And then I also wanted to draw Your 


Honour's attention to the court's decision in R. v. 


Lavallee.  That’s would, that's found at Tab 11 and 


at paragraph 84.  Where the court states that: 


 


Where, however, the information upon which an 


expert forms his or her opinion comes from the 


mouth of a party to the litigation, or from any 


other source that is inherently suspect, a 


court ought to require independent proof of 


that information.  The lack of such proof will, 


consistent with Abbey, have a direct effect on 


the weight to be given to the opinion. 


 


So my concerns with respect to the evidence that 


Ms. Sibblis relied upon is that it's primarily from 


Mr. Morris and given the findings that Your Honour 
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has already made with respect to the reliability 


and credibility of Mr. Morris' evidence at the 


Charter application, I would echo those same 


concerns with respect to the evidence that is 


currently before the court.  I would ask and 


respectfully submit that Your Honour, like this is 


ultimately an issue of weight and I would ask Your 


Honour to put relatively little weight on evidence 


that is not corroborated.  And I would echo that 


for the evidence that is coming from Ms. Reid and 


the other parties that Mr. Sibblis interviewed.   


 


With respect to the, the overall materials, Your 


Honour, it would also be the Crown's view that they 


are not objective.  That the majority of the 


evidence comes from Mr. Morris, his mother and a 


close family friend and that Ms. Sibblis also makes 


conclusions based on partial information. 


 


So those would be my concerns with respect to the 


evidence that's before Your Honour with respect to 


Mr. Morris' background. 


 


And then my position for the custodial sentence of 


four to four-and-a-half years is based on the 


following.  Now, I don't wish to go through all of 


the facts underlying the finding of guilt but I 


just wanted to say that Mr. Morris was convicted of 


being in possession of a .38 calibre Smith and 


Wesson revolver, which was loaded with five live 


rounds of ammunition.  He was involved in a foot 


pursuit with Toronto Police Service Officers, 
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occasions him being diagnosed with PTSD.  And I'm 


not sure if the thrust of his submissions was that 


he was basically afraid and that's why he was 


carrying the firearm and for example, that should 


be a mitigating factor.  But if that was the 


submission then I would just turn or provide Your 


Honour with the case of R. v. Jama.  Provide that 


to my friends.  And that's a decision from the 


Superior Court of Justice from earlier this year 


wherein counsel for Mr. Jama had indicated that 


prior to the offence Mr. Jama was shot in the back, 


that he was in the wrong place at the wrong time 


and he suggested that Mr. Jama felt that he needed 


a weapon for self-defence.  And the court found 


that even accepting those facts at face value, that 


it's no justification for carrying a dangerous, 


illegal, handgun.  And His Honour, Justice 


Goldstein stated:   


 


As I and other have observed in numerous gun 


cases, Mr. Jama does not need a gun for 


protection.  Rather, society needs protection 


from the likes of those who carry these 


weapons, I do not treat this as a mitigating 


factor. 


 


So with respect to the Charter breach, Your Honour, 


I'm not sure if Your Honour wishes me to make 


submissions on that point but perhaps just for the 


record I should.  I, and this is in light of the 


findings that Your Honour made in the Charter 


application.  It would be my respectful submission 
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that Mr. Morris' sentence should not be reduced on 


account of state misconduct.  The, this particular 


case before the court can, can be distinguished 


from Nasogaluak in the fact that the injuries that 


Mr. Morris sustained did not rise to the level that 


the accused sustained in that particular case.  In 


that particular case the accused suffered broken 


ribs, a collapsed lung which required emergency.   


 


In the present as per the ambulance report which is 


at Tab 36 of the defence materials.  The ambulance 


report notes there is possible little swelling on 


top of the right foot when compared to the right 


foot, uninjured and no deformities to the leg.  And 


then there's also the radiologist's report which is 


the last page of Tab 36 and it indicates there's no 


facture, dislocation, arthritic or other bone or 


joint abnormality is seen.   


 


And then just with respect to the breaches in the 


present case.  That while, in light of Your 


Honour's finding, Officer Keiffer(ph) should have 


held off asking Mr. Morris any questions before he 


had an opportunity to contact counsel, it would be 


my respectful submission that the discussion needs 


to be viewed in the context in which it occurred 


and that his conduct amounts to an error, it is not 


the product of bad faith and it does not rise to 


the level of state misconduct. 


 


With respect to the Section 7 breach, as Your 


Honour has found, Detective Constable 







