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Court File No. T-1081-23
FEDERAL COURT
PROPOSED CLASS PROCEEDING
BETWEEN:
GREGORY HILL, BRENT WARREN and TANYA LEWIS
Plaintiffs
and

HIS MAJESTY THE KING IN RIGHT OF THE GOVERNMENT OF CANADA and
THE MINISTER OF TRANSPORTATION

Defendants

NOTICE OF MOTION

TAKE NOTICE THAT the Defendants will make a motion on a date and time to be
determined by the case management judge in accordance with Rule 35(2), for an estimated
duration of one day. The motion, brought pursuant to Rule 221 of the Federal Courts Rules and
the Court’s residual authority, is to strike the Amended Statement of Claim (“Amended Claim”),
without further opportunity to amend, on the basis that it discloses no reasonable cause of action

and is otherwise an abuse of the Court’s process.
THE MOTION IS FOR:

1. An Order granting the defendants’ request to hear the within motion to strike prior to

certification of the proposed class proceeding;
2. An Order striking the Amended Claim in its entirety, without further opportunity to amend;

3. In the alternative, if the plaintiffs are able to further amend their claim, an Order that the
Further Amended Statement of Claim be served within 45 days of the Order;

4. An Order awarding costs to the defendants; and

5. Such further and other relief as this Honourable Court may deem just and appropriate.
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THE GROUNDS FOR THE MOTION ARE:

1. In the Amended Claim, the plaintiffs seek to certify a class proceeding on behalf of all

employees within the federally regulated aviation industry whose employers disciplined them for

failing to disclose their vaccination status or, failing to become vaccinated against COVID-19.

The plaintiffs and proposed class members say they were disciplined by their employers due to the

Minister of Transport’s vaccine mandate. None of the plaintiffs or proposed class members are

employees of the federal government.

2. The defendants’ motion to strike should proceed prior to certification of the proposed class

proceeding. The Amended Claim has obvious and fatal flaws which cannot be cured by

amendment to the pleadings. It is in the interests of judicial efficiency and promotes the fair and

efficient determination of the proceeding to have the motion to strike heard first.

3. The Amended Claim should be struck for the following reasons:

It is plain and obvious that the plaintiffs’ claims in induced breach of contract,
interference with contractual relations, negligence, breach of privacy, and
misfeasance in public office are doomed to fail. Each of these tort claims
includes an element that the action was taken without legal authority or
justification, or without a proper purpose and it is plain and obvious that 10 43

was issued pursuant to a valid legal authority and for a proper purpose;

As delegated legislation, 10 43 was a core policy decision and is immune from
tort liability given the absence of bad faith and improper purpose;

The Amended Claim is in the incorrect forum for addressing terms of the
collective agreements governing the unionized plaintiffs’ employment. Such
claims are governed by the Canada Labour Code, which requires that unionized

plaintiffs follow the prescribed grievance process;

The Amended Claim is devoid of material facts to ground the tort claims, pled
as induced breach of contract, interference with contractual relation,

negligence, breach of privacy, and misfeasance in public office;
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v. As a challenge to the constitutionality of delegated legislation, the plaintiffs
have not pled material facts that would support a finding of government conduct
that is clearly wrong, in bad faith or an abuse of power. Per Mackin v New
Brunswick (Minister of Finance), 2002 SCC 13, such acts are necessary to
support a claim for damages under section 24(1) of the Charter of Rights and
Freedoms (the “Charter’’) when seeking a remedy for unconstitutional laws.
The Amended Claim fails to meet the requirements for a Charter remedy, a
defect that cannot be cured by amendment;

vi.  The Amended Claim fails to plead the essential elements of each of the alleged
Charter infringements and lacks material facts such that claims of infringement

of sections 2(a), 2(d), 7, and 15 of the Charter cannot be sustained; and

vii. It is plain and obvious that any alleged infringements would be justified
pursuant to section 1 of the Charter. The Amended Claim is doomed to fail as
it relitigates issues previously decided, including in United Steelworkers, Local
2008 v Attorney General of Canada, 2022 QCCS 2455.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion:

1. Plaintiffs” Amended Statement of Claim (Court File No.: T-1081-23);
2. Affidavit of Lisa Redpath, affirmed March 25, 2024; and
3. Such other material as counsel may advise.

Date: April 2, 2024 é’\—/—,

Attorney General of Canada
Department of Justice Canada
British Columbia Regional Office
900-840 Howe Street

Vancouver, BC V6Z 259

Per: Shelan Miller

Tel: (604) 209-7502

Email: Shelan.Miller@justice.gc.ca
Counsel for the Defendants


mailto:Shelan.Miller@justice.gc.ca
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TO: The Administrator
Federal Court of Canada
Pacific Centre
P.O. Box 10065
701 West Georgia Street
Vancouver, BC V7Y 1B6

AND TO: Umar A. Sheikh
SHEIKH LAW
PO Box 24062 Broadmead RPO
Victoria BC V8X 0B2

Tel: (778) 977-1911
Email: usheikh@sheikhlegal.com

Counsel for the Plaintiffs


mailto:usheikh@sheikhlegal.com
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Court File No. T-1081-23

FEDERAL COURT
PROPOSED CLASS PROCEEDING
BETWEEN:

(Court Seal)

GREGORY HILL, BRENT WARREN and TANYA LEWIS
Plaintiffs

and

HIS MAJESTY THE KING IN RIGHT OF THE GOVERNMENT OF
CANADA and THE MINISTER OF TRANSPORTATION
Defendants

AMENDED STATEMENT OF CLAIM

TO THE DEFENDANTS:

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by
the plaintiffs. The claim made against you is set out in the following pages.

IF YOU WISH TO DEFEND THIS PROCEEDING, you or a solicitor acting
for you are required to prepare a statement of defence in Form 171B prescribed by the
Federal Courts Rules, serve it on the plaintiff's solicitor or, if the plaintiff does not
have a solicitor, serve it on the plaintiff, and file it, with proof of service, at a local
office of this Court

WITHIN 30 DAYS after the day on which this statement of claim is served on
you, if you are served in Canada or the United States; or

WITHIN 60 DAYS after the day on which this statement of claim is served on
you, if you are served outside Canada and the United States.

TEN ADDITIONAL DAYS are provided for the filing and service of the
statement of defence if you or a solicitor acting for you serves and files a notice of
intention to respond in Form 204.1 prescribed by the Federal Courts Rules.

Copies of the Federal Courts Rules, information concerning the local offices of
the Court and other necessary information may be obtained on request to the
Administrator of this Court at Ottawa (telephone 613-992-4238) or at any local office.

IF YOU FAIL TO DEFEND THIS PROCEEDING, judgment may be given
against you in your absence and without further notice to you.


https://laws.justice.gc.ca/eng/regulations/SOR-98-106
https://laws.justice.gc.ca/eng/regulations/SOR-98-106
https://laws.justice.gc.ca/eng/regulations/SOR-98-106
https://laws.justice.gc.ca/eng/regulations/SOR-98-106
https://laws.justice.gc.ca/eng/regulations/SOR-98-106
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April 24, 2023

Issued by:

Address of local office: Pacific Centre
P.O. Box 10065
701 West Georgia Street
Vancouver BC V7Y 1B6

TO: His Majesty The King in Right of the Government of Canada
AND TO: The Minister of Transportation

AND TO: The Attorney General of Canada
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CLAIM
RELIEF SOUGHT

1. The Plaintiffs, Gregory Hill, Brent Warren, and Tanya Lewis, claim on
their own behalf and on behalf of a proposed class of employees of
federally regulated transportation providers, who have been subjected to
the Minister of Transport’s Interim Order 43 and as a result have had their
employment contracts breached further to inducement by the Order.
("Class" or "Class Members", to be further defined in the Plaintiffs’
application for certification):

a. An order certifying this action as a class proceeding pursuant to
Rules 334.16 and 334.17 of the Federal Court Rules, SOR/98-106;

b. An order pursuant to Rules 334.12, 334.16 and 334.17 of the
Federal Court Rules appointing the Plaintiffs, or, alternatively, one
of the Plaintiffs, as the representative Plaintiff(s) for the Class;

c. General damages plus damages equal to the cost of administering
the plan of distribution;

d. Special damages in an amount to be determined, including but not
limited to past or future loss of income, medical expenses and out
of pocket expenses;

e. Exemplary and punitive damages;

f. Damages pursuant to the Canadian Charter of Rights and
Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B
to the Canada Act 1982 (U.K.), 1982, c. 11, s. 24(1) (the
"Charter");

g. Punitive damages pursuant to the Charter of Human Rights and
Freedoms, C.Q.L.R. c¢.C-12, s. 49 and the Civil Code of Québec,
C.Q.L.R. c. C-1991, s. 1621 (the "Québec Charter");

h. Damages for inducing breach of contract, interference with
contractual relations, and negligence;
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General damages for Misfeasance in Public Office;

Punitive damages for Misfeasance in Public Office

. A declaration that the Minister of Transport’s conduct in issuing
Ministerial Order 43 violates the Plaintiffs’ and the Class
Members’ rights to life, liberty and security of the person and is
not in accordance with the principles of fundamental justice,
contrary to s.7 of the Charter and is not demonstrably justifiable
under section 1 of the Charter;

A declaration that the Minister of Transport’s conduct in issuing
Ministerial Order 43 violates the Plaintiffs’ and the Class
Members’ rights to equality, contrary to s.15(1) of the Charter,
and this violation is not demonstrably justifiable under section
1 of the Charter;

. A declaration that the Minister of Transport’s conduct in issuing
Ministerial Order 43 violates the Plaintiffs’ and the Class
Members’ rights to freedom of conscience to s.2(a) of the
Charter, and this violation is not demonstrably justifiable under

section 1 of the Charter;

. A declaration that the Minister of Transport’s conduct in issuing
Ministerial Order 43 violates the Plaintiffs’ and the Class
Members’ rights to freedom of association to s.2(d) of the
Charter, and this violation is not demonstrably justifiable under
section 1 of the Charter;

. Pre-judgment and post-judgment interest;

. Costs; and

. Such further and other relief as this Honourable Court may deem
just.
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Nature of this Action

2. On October 29, 2021, the Minister of Transport issued Interim Order
Respecting Certain Requirements for Civil Aviation Due to COVID-19, No.
43, pursuant to subsection 6.41(1) of the Aeronautics Act R.S.C. 1985, c. A-
2 (“the Order”).

3. The Order required air carriers to establish and implement a comprehensive
or a targeted policy respecting mandatory COVID-19 vaccination, in relation
to ‘relevant persons’, which included employees, contractors, and all persons
hired. According to the Order, the air carrier must “ensure that while a
relevant person is carrying out their duties related to commercial flight
operations, no in-person interactions occur between the relevant person and
an unvaccinated person who has not been granted an exemption”. It also
prohibited unvaccinated persons who have not been granted an exemption

from accessing aerodrome property (the “Federal Vaccination Mandate™).

4. The Plaintiffs plead that the Order tortiously induced the breach of the
Plaintiffs’ and Class Members’ contractual employment agreements absent

justification. Such pleading is further particularized below.

5. The Plaintiffs plead that in issuing the Order, the Minister of Transport
committed the tortious conduct of Misfeasance in Public Office towards the

Plaintiffs’ and Class Members’, such pleading is further particularized below.

6. The Plaintiffs plead that the Order violated the Plaintiffs’ and Class
Members’ rights under ss. 2a, 2d, 7, and 15 of the Charter and was not saved

by s. 1. Such pleading is further particularized below.

The Parties and the Class

7. The Plaintiff Gregory Hill (“Hill”) is an employee of Air Canada and serves
as a pilot in the rank of Captain for the airline. Hill has been an employee of

Air Canada since 2006 and maintained an exemplary and unblemished record
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until his suspension in 2021. Hill was suspended pursuant to Air Canada’s
mandatory vaccination policy which was induced by the Order. Hill is a
member of the Air Canada Pilots Association (“ACPA”) and at all material

times his employment was governed by the ACPA-Air Canada collective

agreement. Hill is a resident of Ontario.

8. The Plaintiff Tanya Lewis (“Lewis”) was an employee of WestJet Airlines
Inc. (“Westlet”) and served as a flight attendant for the airline. Lewis has
been an employee of WestJet since 2011 and maintained an exemplary and
unblemished record until her suspension in 2021 and her termination in 2022.
Lewis was suspended and terminated pursuant to WestlJet’s mandatory
vaccination policy which was induced by the Order. Lewis was a member of
the Canadian Union of Public Employees local 4070 (“CUPE”) and at all
material times her employment was governed by the CUPE-Westlet

collective agreement. Lewis is a resident of Alberta.

9. The Plaintiff Brent Warren (“Warren”) is an employee of Air Canada and
serves as a station attendant at Vancouver International Airport for the airline.
Warren has been an employee of Air Canada since 2005 and maintained an
exemplary and unblemished record until his suspension in 2021. Warren was
suspended pursuant to Air Canada’s mandatory vaccination policy which was
induced by the Order. Warren is a member of the International Association
of Machinists and Aerospace Workers-District 140 (“IAMAW?™) and at all
material times his employment was governed by the IAMAW-Air Canada

collective agreement. Warren is a resident of British Columbia.

10.The Class (to be defined by the Court) is intended to include all employees,
contractors, and all persons hired within the federally regulated aviation
industry during the Class Period who were subjected to discipline, including
but not limited to suspension of employment and termination, pursuant to the
Order as a result of failing to disclose their vaccination status or failing to

become vaccinated (“Class Members”). The Class Period is October 29,
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2021, (when the Order came into force) to the date this action is certified as

a class proceeding.

11.The Defendant, His Majesty the King ("Canada"), is liable for the acts,
omissions, negligence and malfeasance of the employees, agents and

management of Transport Canada, pursuant to the Crown Liability and

Proceedings Act, R.S.C. 1985, ¢ C-50.

12.The Minister of Transport, issued the Order pursuant to subsection 6.41(1) of
the Aeronautics Act R.S.C. 1985, c. A-2 and is represented in this action by
the Attorney General of Canada pursuant to s. 23(1) of the Crown Liability
and Proceedings Act, R.S.C. 1985, c. 80.

Standing
13.The Plaintiffs and Class Members assert both private and public interest

standing to bring this claim.

14.The Plaintiffs and Class Members have private interest standing because they
are directly affected by the Minister of Transport’s decision to issue the Order
and thereby induce the breach of their contractual employment agreements

leading to significant financial and ancillary harm.

15.The Plaintiffs and Class Members have private interest standing because they
are directly affected by the Misfeasance of the Minister of Transport in
issuing the Order and have been subjected to foreseeable ensuing harm as a

result of such conduct.

16.The Plaintiffs and Class Members also have public interest standing. They
raise a serious justifiable issue of public import respecting the
constitutionality of the Minister of Transport’s Order which has created,
contributed to, and sustained a deprivation of individuals rights guaranteed

under the Charter, ss.2a, 2d, 7, and 15.

17.The Plaintiffs and Class Members have a real stake in the Minister of
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Transport’s conduct and are both directly and genuinely interested in the

resolution of this claim.

18.This claim advances a reasonable and effective method of bringing the issues

before the Court in all of the relevant circumstances. Many individuals
impacted by the conduct of the Minister of Transport and the Order have had
their contractual employment agreements breached, were subjected to
foreseeable harm caused by Misfeasance in Public Office, and had Charter
rights infringed upon and have a lack the resources to bring forward such a

claim.

Background

19. On August 13,2021, the Federal Government announced its intent to require

COVID-19 vaccination for employees in the federally regulated air, rail, and

marine transportation sectors, and for travelers.

20.0n October 6, 2021, Prime Minister Justin Trudeau and Deputy Prime

21

Minister Chrystia Freeland announced that, as of October 30, 2021, the
Government of Canada would require employers in the federally regulated
air, rail, and marine transportation sectors to establish vaccination policies for

their employees.

.The Federal Government advised that as of October 30, 2021, employers in

the federally regulated air and rail, and as of November 1, 2021, marine
transportation sectors would be required to establish vaccination policies for
their organizations. Specifically, the vaccination requirement of the Federal
Vaccination Mandate would apply to:

a. airlines and airports, and other organizations who have employees
who enter restricted areas of airports, such as concession and
hospitality workers;

b. federally regulated railways, their rail crew and track employees; and

c. marine operators with Canadian vessels that operate with 12 or more
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22.Furthermore, the Federal Government advised that Transport Canada would
use its specific regulatory and oversight authorities related to operations of
federally regulated air, rail, and marine transportation service providers to
ensure that the transportation system and these workplaces were safe through
vaccination mandates. Each organization would be required to implement a
rigorous policy, which was required to:
a. Include a provision for employee attestation/declaration of their
vaccination status;
b. Include a description of consequences for employees who do not
comply or who falsify information;
c. Meet standards consistent with the approach taken by the Government
of Canada for the Core Public Administration; and
d. Provide for a procedure for granting an exemption to individuals who
have not been fully vaccinated from COVID-19 due to medical

contraindication or their sincerely held religious beliefs.

23.The Federal Government advised that after a short phase-in period, each
organization would be required to guarantee that employees were fully

vaccinated or they would be unable to work.

24.0n October 29, 2021, the Minister of Transport issued Interim Order
Respecting Certain Requirements for Civil Aviation Due to COVID-19, No.
43, pursuant to subsection 6.41(1) of the Aeronautics Act R.S.C. 1985, c. A-
2. The Order required air carriers to establish and implement a comprehensive
or a targeted policy respecting mandatory COVID-19 vaccination, in relation
to ‘relevant persons’, which includes employees, contractors, and all persons
hired. According to the Order, the air carrier must “ensure that while a
relevant person is carrying out their duties related to commercial flight
operations, no in-person interactions occur between the relevant person and
an unvaccinated person who has not been granted an exemption”. It also

prohibited unvaccinated persons who have not been granted an exemption
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from accessing aerodrome property.

25.As aresult of these obligations, pursuant to the Federal Vaccination Mandate,
organizations which were federally regulated by Transport Canada
introduced mandatory vaccination policies which added a new, hitherto not-
existing, fundamental term and condition of employment within contractual

employment agreements.

26. Employees who did not agree with or adhere to the policies, in compliance
with the Order, were disciplined in the form of suspension from employment,

termination of employment or both.
Air Canada Mandatory Vaccination Policy

27.0n August 25. 2021, in response to the Federal Government's announcement
and in anticipation of the Order, Air Canada announced a mandatory Covid-

19 Vaccination Policy (“AC Policy”). The AC Policy stated, inter alia:

a. “On August 13, the federal government announced that COVID-
19vaccinations would be mandatory for federal employees and those

working in some federally regulated industries, including our own”.

b. “With this in mind, we have carefully thought about what comes next,
and decided that we will now require all our employees to be fully
vaccinated by a government approved vaccine by October 31st
without exception, except under our Duty to Accommodate
obligations. Note that you are only considered to be fully vaccinated
14 days after your second dose in a 2-dose series, such as the Pfizer,
Moderna or AstraZeneca vaccines, or 14 days after a single-dose

vaccine, such as Johnson & Johnson’s Janssen vaccine”.

c. The government’s announced requirements for travelers are expected
to go into effect on October 31, and will accordingly apply to

employees at that time.

d. “As of October 31st, employees who have not reported and
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documented that they are fully vaccinated will no longer be able to

enter any Air Canada workplace.

e. ...’failure to be fully vaccinated by October 30, 2021 will have
consequences up to and including unpaid leave or termination, except

for those who qualify for accommodation.

28.0n October 30, 2021, Hill was placed on an unpaid leave of absence,
effectively a suspension, from Air Canada. At all material times Hill’s
employment was governed by the ACPA-Air Canada collective agreement

(“ACPA Agreement”).

29.The ACPA Agreement does not contain a term or condition of employment
which allows employees to unilaterally be placed on an unpaid leave of

absence.

30.The ACPA Agreement does not contain a term or condition of employment

which mandates Covid-19 vaccination.

31.Hill pleads that mandating Covid-19 vaccination and placing him on an

unpaid leave of absence constituted a breach of the ACPA Agreement.

32.0n October 30, 2021, Warren was placed on an unpaid leave of absence,
effectively a suspension, from Air Canada. At all material times Warren’s
employment was governed by the IAMAW-Air Canada collective agreement

(“IAMAW Agreement”).

33.The IAMAW Agreement does not contain a term or condition of employment
which allows employees to unilaterally be placed on an unpaid leave of

absence.

34.The IAMAW Agreement does not contain a term or condition of employment

which mandates Covid-19 vaccination.

35.Warren pleads that mandating Covid-19 vaccination and placing him on an

unpaid leave of absence constituted a breach of the ACPA Agreement.
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36.0n or about June 16, 2022, Air Canada announced the rescindment of the AC

Policy stating inter alia:

f. “In August of 2021, we informed all employees of our vaccination
policy, which required all employees, unless being accommodated for
religious or medical reasons, to be fully vaccinated in accordance with
our health and safety obligations and later as required by Transport
Canada’s Interim Order for air and rail travel and for employees in the
transportation industry. You were not compliant with that policy and
therefore considered unavailable to fulfill your duties and you were

placed on an unpaid leave of absence.”

g. OnJune 14, 2022, the Government of Canada announced that effective
June 20, they will suspend vaccination requirements for domestic and
outbound travel and for employees working in the transportation

sector.

h. In light of the state of the pandemic, effective June 20, Air Canada will
suspend and review our COVID-19 Vaccination Policy and employees

currently on leave based on their vaccination status will return to work.

37.The Plaintiffs’ Hill and Warren plead that in enacting, implementing,
enforcing, and rescinding, the AC Policy, Air Canada was acting pursuant to

direction from the Minister of Transport and the Order.
WestJet Mandatory Vaccination Policy

38.0n October 16, 2021, Westlet issued its Covid-19 Mandatory Vaccination
Policy (“W1J Policy”). The WJ Policy stated inter alia:

i. The Government of Canada announced it required employees in the
federally regulated air, rail, and marine transportation sectors to be

Vaccinated by a Covid-19 vaccine series by the end of October 2021.

j. Absent an approved accommodation personnel who do not comply

with this Policy and/who are not vaccinated are subject to discipline
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up and including termination of employment for cause.

39.0n or about October 14, 2021, WestJet sent a Vaccination Requirement

Notice to employees stating, inter alia:

k. On August 13, 2021, the Government of Canada announced its intent
to require COVID-19 vaccination for employees in the federally

regulated air transportation sector.

1.  On October 6, 2021, the Government of Canada confirmed that, as of
October 30, 2021, workers in the federally regulated air transportation

sector are required to be fully vaccinated.

m. In compliance with the federal mandate and with our occupational
health and safety obligations, WestJet announced on September 8§,
2021, that full vaccination against Covid-19 was mandatory for all

employees effective October 30, 2021.

40.0n March 11, 2022, Lewis’s employment with WestJet was terminated by

letter stating, inter alia:

n. This letter confirms that due to your inability to fulfill a condition of
employment as outlined below, WestlJet is terminating your

employment with cause effective March 11, 2022

0. As of October 30, 2021, WestlJet’s Covid-19 Vaccination Policy
requires that all WestJet employees be fully vaccinated against Covid-
19 unless they have an approved accommodation. This requirement
complies with WestJet’s occupational health and safety obligations
and our obligations under the Government of Canada’s mandate for
employers in the air transportation sector. Transport Canada has begun
oversight and enforcement measures to ensure federal employers, like

WestlJet, are compliant with the federal vaccination mandate.

41. Effective June 20, 2022, the Government of Canada suspended the vaccine
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requirements for federally regulated employees. WestJet correspondingly

suspended the Vaccination Policy on June 27, 2022.

42. At all material times the Plaintiff, Lewis’s, employment was governed by the

by the CUPE-WestJet collective agreement. (“CUPE Agreement”).

43.The Plaintiff, Lewis, pleads that in enacting, implementing, enforcing, and
rescinding, the WJ Policy, WestJet was acting pursuant to direction from the

Minister of Transport and the Order.

44.The CUPE Agreement does not contain a term or condition of employment

which mandates Covid-19 vaccination.

45.Lewis pleads that mandating Covid-19 vaccination and terminating her
employment as a consequence on non-compliance was a breach of the CUPE

Agreement.
Covid -19 Vaccinations — Preventing Transmission

46. The Policy mandated Covid-19 vaccinations which were approved by Health

Canada.

47. Health Canada regulatory approval decisions, product reviews, product
monographs, and clinical study date on the Covid-19 vaccines was at all
material times available to Treasury Board to inform the development,

implementation, and enforcement of the Policy.

48. At the time the Policy was enacted all Health Canada approved COVID-19
vaccinations had filed product monographs which are available to inform the
public of the effects of the vaccination. There were six (6) COVID-19
vaccines available to the public in Canada. Listed below is the manufacturer

with the name of vaccine in brackets.
a. Pfizer/BioNTech (“Comirnaty”)
b. Moderna (“Spikevax”)

c. Janssen and Johnson & Johnson (“Jcovden™)
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d. AstraZeneca (“Vaxsevria”)
e. Medicago (“Covifenz”)
f. Novavax (“Nuvaxovid”)
Each of the COVID-19 vaccines presented above have a Product Monograph.

49. A Product Monograph is a factual, scientific document on a drug product that,
devoid of promotional material, describes the properties, claims, indications,
and conditions of use for the drug, and that contains any other information

that may be required for optimal, safe, and effective use of the drug.

50.The Product Monograph of the Pfizer vaccine, Comirnaty, does not include
any information related to the transmission of COVID-19. Prevention of viral
transmission is NOT an approved indication for Comirnaty. The word
‘transmission’ or any of its correlates indicating viral conveyance to another
person, does not appear in this document and therefore the Plaintiffs plead
that the Defendant cannot claim Comirnaty prevents viral transmission of

COVID-19 to other people.

51.The Product Monograph of Moderna’s vaccine, Spikevax does not include
any information or direction on the transmission of COVID-19 and therefore
the Plaintiffs plead that the Defendant cannot claim Spikevax prevents viral

transmission of COVID-19 to other people.

52.The Product Monograph of VAXZEVRA™, manufactured by AstraZeneca
does not include any information or direction on the transmission of COVID-
19 and therefore the Plaintiffs plead that the Defendant cannot claim
VAXZEVRA™ prevents viral transmission of COVID-19 to other people.

53.The Product Monograph of JCOVDEN™, manufactured by Janssen, does not
include any information or direction on the transmission of COVID-19 and
therefore the Plaintiffs plead that the Defendant cannot claim JCOVDEN™

prevents viral transmission of COVID-19 to other people.

54.The Product Monograph of COVIFENZ™, manufactured by Medicago does
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not include any information or direction on the transmission of COVID-19

and therefore the Plaintiffs plead that the Defendant cannot claim
COVIFENZ™ prevents viral transmission of COVID-19 to other people.

55. The Product Monograph of NUVAXOVID™, manufactured by Novavax
does not include any information or direction on the transmission of COVID-
19 and therefore the Plaintiffs plead that the Defendant cannot claim
NUVAXOVID™ prevents viral transmission of COVID-19 to other people.

Covid-19 Vaccination — Safety and Risk of Adverse Events

56.0n or about March 29, 2021, The National Advisory Committee on
Immunization (NACI), recommended immediately suspending the use of the

AstraZeneca-Oxford COVID-19 vaccine in Canadians under 55.

57.0n June 26, 2021, Health Canada updated the product label for the Vaxzevra
vaccine manufactured by AstraZeneca. Health Canada acknowledged that
potential side effect of blood clots associated with low levels of platelets

following immunization.

58.0n November 18, 2020, Pfizer-BioNTech released and published updated
results of their Phase 3 clinical trials, for the Pfizer and BioNTech Covid-19

vaccination. (“Study 17).

59.Study 1 showed that of 18,198 individuals in the Vaccination group, 5770

individuals (26.7%) had an adverse reaction.

60.0n April 1, 2021, Pfizer-BioNTech released and published updated results of
their Phase 3 clinical trials. (“Study 2”).

61. Study 2 showed that of 21,923 individuals in the Vaccination group 5241
individuals (23.9%) had a “related adverse event” and 127 (0.6%) suffered

“any serious adverse event”.

62. On or about May 1, 2021, Health Canada announced it was stopping
distribution of 300,000 doses of the Johnson & Johnson, Jcovden, vaccine to

provinces and territories because the regulator had learned the active
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ingredient was made at a Baltimore facility where an inspection raised

concerns.

63.0n or about May 3, 2021 NACI recommended the Johnson & Johnson,
Jcovden, shot not be given to anyone under 30 because of the risk of
extremely rare blood clots combined with low platelets, a syndrome dubbed

vaccine-induced immune thrombotic thrombocytopenia (VITT).

64. Moderna submitted results of one phase III randomized trial in support of the
emergency use authorization for their vaccines for use in adults. The
Moderna trial exhibited a 6% higher risk of serious adverse events in
vaccinated individuals compared to the placebo group. 136 per 10,000 versus

129 per 10,000 — risk difference 7.1 per cent per 10,000.

65. In the Moderna trial Serious Adverse Events of Interests (“AESI”) showed
87 AESI (57.3 per 10,000) were reported in the vaccine group and 64 (42.2
per 10,000) in the placebo group, resulting in a 36% higher risk of serious
AESTI’s.

66. The Medicago Covifenz COVID-19 vaccine was authorized on February 24,
2022, for use in Canada under the Food and Drug Regulations, however this

vaccine was cancelled by the sponsor on March 31, 2023
Misfeasance in Public Office

67.The Minister of Transport acting under authority of the Aeronautics Act
R.S.C. 1985, c. A-2 issued and mandated implementation of the Order. The
Plaintiffs and Class Members plead that Minister of Transport acted with
reckless indifference or willful blindness in issuing and enforcing the Oder

including:

a. The Minister of Transport had no basis in fact to justify the Order as
a measure to prevent transmission of COVID-19. As such the
Plaintiffs’ and Class Members plead that in perpetuating the stated

objective of the Order as preventing transmission of Covid-19, The


https://www.canada.ca/en/public-health/services/immunization/national-advisory-committee-on-immunization-naci/recommendations-use-covid-19-vaccines/summary-updated-statement-may-3-2021.html
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Minister of Transport either reckless or willfully ignored the reality of
the vaccine in exercising his authority under the Aeronautics Act

R.S.C. 1985, c. A-2, with foreseeable losses to the Plaintiffs’ and Class

Members.

b. Known and unknown potential risk of adverse events associated with
the Covid-19 vaccination were either recklessly or willfully ignored
and omitted by enactment and enforcement of the Order under the
Aeronautics Act R.S.C. 1985, c. A-2with foreseeable losses to the
Plaintiffs’ and Class Members.

c. There was no long-term safety data available to the Minister of
Transport when enacting and enforcing the Order on mandatory
vaccinations and as such the Order created a foreseeable and

unreasonable risk of harm to the Plaintiffs’ and Class Members.

d. The Minister of Transport acted in furtherance of political gain and
expediency which supplanted the stated objectives of the Order as
those objectives were known or should have been known to be

unachievable by virtue of the Order.

68.The Plaintiffs’ and Class Members plead that as a result of the Minister of
Transports actions in enacting and enforcing the Order on mandatory
vaccinations, they suffered significant economic deprivation and emotional
trauma and that such harm was foreseeable by the Minister of Transport.

69. The Plaintiffs” and Class Members plead that the Minister of Transport in exercising
his statutory authority under the Aeronautics Act R.S.C. 1985, c. A-2 with

reckless indifference or willful blindness committed the tort of Misfeasance in

Public Office.
Tortious Inducement to Breach Contractual Relations

70.The Plaintiffs’ and Class Members have either refused to share their
vaccination status or are otherwise unvaccinated and thus did not conform to

the Order and were placed on leave without pay, effectively a suspension, and
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some were subsequently terminated from employment.

71.The Plaintiffs and Class Members allege that the following actions taken by
federally regulated transportation providers (“the Employers”) were in breach

of their contractual employment agreements and induced by the Order:
a. Disclosure of private medical information;
b. Being placed on a leave without pay; and
c. Termination of their employment.

72.The Plaintiffs and Class Members state that at all material times, their
employment contracts were valid and binding upon their Employers. As their
Employers have unlawfully purported to suspend or terminate the Plaintiffs’
and Class Members’ contractual agreements and have refused to pay the sums
owing to the Plaintiffs and Class Members, the Employers are in breach of

their contractual employment agreements.

73.As Minister of Transport, the Defendant was aware of the existence of the

contractual employment agreements when it decided to issue the Order.

74.The Plaintiffs and Class Members allege that the Defendants intended to and
caused and/or induced the Employers to breach contractual employment
agreements by their actions in relation to: the disclosure of private medical
information; imposition of a leave without pay; and/or unlawful termination
by ordering the Employers to enforce the Order absent justification. The
breaches of contractual employment agreements are therefore a direct result
of the unlawful inducement of the breach as herein before particularized and
as a result of unlawful interference by the Defendants in the contractual

relationship between the Plaintiffs, Class Members and their Employers.

75.The Plaintiffs and Class Members allege that the conduct of the Defendants

in inducing the breach of Contract was unjustified and thus unlawful.

76. The Plaintiffs and Class Members allege that as a result of the Defendants’
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interference with the Plaintiffs’ and Class Members’ contractual relationship

with the Employers, the Defendants have caused the Plaintiffs and Class

Members to suffer damages.
Breach of the Charter of Rights and Freedoms

77.The Plaintiffs’ and Class Members plead that the Order was issued in bad
faith through reckless disregard or willful blindness to the disproportional

unsubstantiated impact of the Order, and as a result violated their rights under

s.2a, s.2d, s.7, and s.15 of the Charter.

78.The Plaintiffs and Class Members plead that the Order imposes significant
and unsubstantiated consequences for exercising their freedom of conscience
under s.2a of the Charter, by choosing not to undergo a medical procedure,
by prohibiting them from carrying out their duties related to commercial
flight operations and prohibiting them from accessing aerodrome property

which led to significant economic deprivation and harm.

79.The Plaintiffs’ and Class Members plead that the Order constitutes an
improper and unjustified imposition by the Minister of Transport of a new
term and condition of employment absent collective bargaining, memoranda
of agreement, consideration, or consent to their existing and freely negotiated
employment agreements and as such violates their protected right under s. 2d

of the Charter.

80.The Plaintiffs and Class Members plead that the Order was overly board,
arbitrary, and grossly disproportionate and the penalty imposed by non-
compliance with the Order had a specific coercive and deleterious effect on
the Plaintiffs and Class Members by attempting to prevent them from making
fundamental personal choices in mandating a medical procedure which, as
particularized above, had serious and unknown risks to their health and
welfare resulting in a substantive infringement on their rights under s.7 of the

Charter.
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81.The Plaintiffs and Class Members plead that as a result of the Order their
rights under s. 15 of the Charter have been infringed upon as they were
subject to differential treatment by imposing a burden upon them and
punitively withholding the benefits of employment from the them in a manner
which reflects the stereotypical application of presumed group or personal
characteristics, or which otherwise has the effect of perpetuating or
promoting the view that the Plaintiffs and Class Members are less capable or
worthy of recognition or value as human beings or as members of Canadian

society, equally deserving of concern, respect, and consideration.

82.The Plaintiffs’ and Class Members plead the Order violates ss. 2a,2d, 7, and
15 by infringing on these rights in a manner that does not accord with the
principles of fundamental justice. These infringements cannot be justified
pursuant to the criteria of s. 1 of the Charter. The infringements cannot be
demonstrably justified because they were not minimally impairing and there
was no proportionality between the deleterious and salutary effects of the

Orders.

83. The Plaintiffs’ and Class Members plead that Charter damages are a just and
appropriate remedy in this case to vindicate rights, deter conduct, and achieve

the objective of compensation.

Privacy Rights
84.The Plaintiffs and Class Members plead that in requiring them to disclose
private medical information to the Employers the Order intentionally or
recklessly or willfully, and without claim of right, intruded upon the
Plaintiffs’ and Class Members' private affairs; a reasonable person would
regard this intrusion as highly offensive and causative of distress, humiliation

or anguish.

85.The Plaintiffs and Class Members plead that the Order’s intrusion in
disclosure of private medical information violates common law and statutory

privacy rights pursuant to the Privacy Act, R.S.B.C. 1996, c. 373; Privacy
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Act, C.C.S.M. 1987, c. P125; Privacy Act, R.S.S. 1978. c. P-24; Privacy
Act, R.S.N.L.1990. c. P-22.

Aggravated and Punitive Damages
86.The Plaintiffs and Class Members plead that Defendants, by virtue of the
conduct included in this Statement of Claim have inflicted mental
and emotional distress by engaging in conduct:
a. that constitutes conduct that is flagrant and outrageous;
b. that was calculated to produce harm and produce the consequences
that flowed from the Order; and

c. that resulted in injury to the Plaintiffs and Class members.

87.The Plaintiffs and Class Members plead that the conduct of the Defendants
as outlined in this Statement of Claim demonstrates a wanton, high-handed
and callous disregard for the interests of the Plaintiffs and Class Members.

This conduct merits an award of aggravated and punitive damages.

Remedies
88.The Plaintiffs and Class Members repeat the claims for relief sought set out

in paragraph 1 above.

89.The Plaintiffs propose that this action be tried at the City of Vancouver, in

the Province of British Columbia.
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Umar A. Sheikh

October 11, 2023 SHEIKH LAW
PO Box 24062 Broadmead RPO
Victoria BC V8X 0B2

Umar A. Sheikh
usheikh@sheikhlegal.com
Tel:  778-977-1911
Solicitors for the Plaintiffs

SOR/2021-150, s. 12
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Thisisthe 1% Affidavit
of Lisa Redpath in this case
and was made on March 25, 2024

No. T-1081-23
Vancouver Registiy
FEDERAL COURT OF CANADA

PROPOSED CLASS PROCEEDING

BETWEEN:
GREGORY HILL, BRENT WARREN AND TANYA LEWIS

Plaintiffs
and

HISMAJESTY THE KING IN RIGHT OF THE GOVERNMENT OF CANADA and
THE MINISTER OF TRANSPORTATION

Defendants
AFFIDAVIT #1 OF LI1SA REDPATH

|, Lisa Redpath, of the City of Vancouver, in the Province of British Columbia, AFFIRM
THAT:

1 | am a Legal Assistant employed by the Department of Justice, in the City of
Vancouver, in the Province of British Columbia and as such have personal
knowledge of the matters hereinafter deposed to by me, except where same are
stated to be based on information and belief and where so stated | verily believe
them to be true.

2. Attached to this affidavit and marked as Exhibit “A” are copies of the
correspondence to Plaintiffs counsel dated August 30, 2023, and November 8,
2023, advising of the Defendant’s position on this Claim.
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that could disrupt transportation and supply chains, see United Steelworkers, paras. 184,193, 194.
As this was a core policy decision based on public policy considerations, the Crown is protected
from lability in tort (both statutory and common law) by qualified immunity that can only be
defeated by showing the Interim Order was made for an improper purpose or in bad faith, see R.
v. Imperial Tobacco Canada Ltd. 2011 SCC 42, para. 90. None of the pleaded facts are capable of
supporting a finding that the Interim Order was made for an improper purpose or in bad faith.

Furthermore, the Claim is silent on how a duty of care is alleged to arise, but we note that Canada
does not owe a duty of care to the plaintiffs, as employees of federally regulated companies, that
could ground a claim for negligence.

The absence of bad faith or abuse of power is also fatal to the claim for Charier damages. This
was recently confirmed by the Federal Court in Yates et al v. HMK, Docket T-208-23 [*Yates”]
(see enclosed) where the Court struck pleadings secking Charter declaratory relief and damages
for certain now repealed Government of Canada COVID-19 border measures. In finding that the
Statement of Claim in Yafes disclosed no reasonable cause of action, the Court noted, at page 7:

...to show discretionary government action that could ground a remedy under subsection
24(1) of the Charter, the Plaintiffs needed to plead something more than the mere
application of the law. In Mackinv. New Brunswick (Minister of Finance), Rice v. New
Brunswick, [2002] SCC 13 [Mackin], the Supreme Court of Canada held that courts will
not award damages for the harm suffered as a result of the mere enactment or application
of a law that is subsequently declared to be unconstitutional, and that it is only in the event
of conduct that is clearly wrong, in bad faith or an abuse of power that damages may be
awarded (Mackin at paras. 78 and 79; Crown Trust Co v The Queen in Right of Ontario
(1986), 26 DLR (4th) 41 (Ont Div Ct)) ...

Finally, we note that the plaintiffs are union members and the allegations arise in the context of
their employment contracts. In our view, any recourse the plaintiffs may have is governed by the
grievance process established by their collective agreements, as required by the Canada Labour
Code.The Claim is silent on whether the plaintiffs have pursued the available grievance processes,
and if so, whether they were successful

Please advise if the plaintiffs plan to proceed with this action, and if so, whether they will provide
an amended statement of claim setting out the material facts to satisfy the criteria for each cause
of action, asrequired by Rule 174 of the Federal Courts Rules. Ifan amended pleading is provided,
we will assess the sufficiency of the amended statement of claim upon receipt. If the plaintiffs
choose to proceed and the pleadings are not amended, we will assume that is because the
deficiencies cannot be cured and we will seek instructions to bring a motion to strike.

Yours truly,
Shelan Miller

Senior Counsel

Enclosure
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Page: 2

1. An Order amending the style of cause to name His Majesty the King as sole

Defendant;

2. An Order striking the Plaintiffs’ Claim in its entirety, without leave to amend;

3. In the alternative, if leave to amend is granted, an Order that the Amended Statement

of Claim be served within 45 days of the Order;

4. In the further alternative, if this Motion is dismissed, an Order that the Statement of

Defence be served within 45 days of the Order;

5. An Order awarding Costs to His Majesty the King in the amount of $1,000; and

6. Such further and other relief as this Honourable Court may deem just and

appropriate.

UPON CONSIDERING that this Motion to strike takes place in the context of the
Plaintiffs’ simplified action whereby they seek Charter declaratory relief and damages under
subsection 24(1) of the Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act,
1982, being Schedule B to the Canada Act 1982 (UK), 1982, ¢ 11 [Charter] for certain now
repealed Government of Canada COVID-19 border measures implemented by way of a series of

Orders in Council [OICs] from March 31, 2022 to September 30, 2022;

AND UPON CONSIDERING that the Defendant submits that the style of cause should
be modified and that the Plaintiffs’ Statement of Claim disclosed no reasonable cause of action

and should be struck as:
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The Claim seeks declaratory relief that this Court cannot grant by way of a

simplified action;

The Claim seeks a remedy under subsection 24(1) of the Charter; however, it
does not plead the necessary material facts to support a damages claim. Rather, on
its face, it is clear that the claim is a challenge to the constitutionality of the
impugned OICs and the law, generally. Any Charter challenge to the terms of the
impugned OICs should properly be framed as a claim seeking a remedy under
subsection 52(1) of the Constitution Act, 1982. However, relief under subsection
52(1) is generally not available at law, and not made out in this case. Moreover,
this Court has found that issues regarding the validity of the OICs are now moot.

As such, the claim has no reasonable prospect of success and is doomed to fail,

AND UPON CONSIDERING that the Defendant also submits that the Plaintiffs should

not be granted leave to further amend their Statement of Claim as:

1.

They have had many opportunities to plead material facts. The Defendant sought
particulars necessary to ground a damages claim, but did not receive sufficient
material facts in response. Moreover, nine of the ten Plaintiffs have been engaged
in litigation involving the same measures and issues since August 2022, and thus

have been well-placed to plead material facts if they were available;

Insofar as the Plaintiffs are taking issue with the actions of Canada Border

Services Agency officers, they are statute-barred by virtue of the limitations
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period set out in subsection 106(1) of the Customs Act, RSC, 1985, ¢ 1 (2nd

Supp);

AND UPON CONSIDERING that in their Motion Record in Response, the Plaintiffs
have adduced a draft Amended Statement of Claim that they assert (a) amends the style of cause
per the Defendant’s suggestion to name His Majesty the King as the Defendant; (b) removes this
proceeding from the simplified action rules, in keeping with the Defendant’s contention that
certain reliefs are not available on a simplified action; (c) provides further amendments to
alleviate the Defendant’s other concerns raised on this Motion; and (d) increases their claim for

monetary damages to an amount exceeding $50,000;

AND UPON CONSIDERING that in their Amended Statement of Claim, the Plaintiffs

claim as follows:

a) declarations, pursuant to section 24(1) of the Charter, that the impugned measures
conduct described above infringed the Plaintiffs’ rights and freedoms under
sections 7, 8 and 9 of the Charter, where applicable to each of them, in a manner
not saved by section 1 of the Charter, and that the Plaintiffs, and each of them, are
deserving of such remedy as the Court considers appropriate and just in the

circumstances;

b) an award of damages payable by the Defendant to each of the Plaintiffs in an
amount deemed appropriate by this Honourable Court collectively not exceeding
$50,000 pursuant to section 24(1) of the Charter for breach of sections 7, 8 and 9

of the Charter, as applicable;
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¢) the costs of this proceeding; and
d) such further and other relief this Honourable Court considers just and necessary;

AND UPON CONSIDERING that in their draft Amended Statement of Claim, the
Plaintiffs confirm they do not seek (a) any declarations of invalidity under section 52 of the
Constitution Act, 1982; (b) any declarations that the OICs are ultra vires section 58 of the
Quarantine Act, SC 2005, ¢ 20 and (c) an order pursuant to subsection 18(1) of the Federal
Courts Act, RSC, 1985, ¢ F-7 and subsection 24(1) of the Charter, in the nature of certiorari,

quashing the OICs;

AND UPON CONSIDERING that the Plaintiffs submit that by proceeding in this

fashion, the Defendant’s concerns about the availability of the simplified rules are addressed,;

AND UPON CONSIDERING that the Plaintiffs also submit that the claims do not
target the Canada Border Service Agency officers and that there is thus no air of reality to the
Defendant’s assertion that any part of the Plaintiffs’ claim is time-barred by operation of section

106 of the Customs Act and add that that provision is simply not relevant in this case;

AND UPON CONSIDERING that the Plaintiffs assert that their Amended Statement of
Claim discloses a reasonable cause of action against the Defendant in connection with sections 7,
8, 9 and 24(1) of the Charter, and that all of the necessary elements to ground claims and relief
under those sections have been pleaded. They add, moreover, that the claim also pleads all of the
facts necessary for the Defendant and the Court to understand the specific conduct that the

Plaintiffs say violated their Charter rights and warrants an award of Charter damages;
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The Plaintiffs add that the Court must consider whether the OICs were arbitrary,
overbroad, grossly disproportionate and/or unreasonable as part of its consideration of whether
the laws authorizing the conduct complained of in this proceeding were constitutionally suspect,
thereby grounding the claims alleged. They assert that this is a necessary step in the Court’s
analysis and not, as the Defendant submits, a disguised attempt by the Plaintiffs to have the OICs

declared unconstitutional,

AND UPON CONSIDERING that for the purposes of this Motion, I will consider the
Amended Statement of Claim the Plaintiffs have filed with their Motion Record in Response,

which the Defendant has not opposed,

AND UPON CONSIDERING that on a Motion to Strike, the Court must determine
whether it is “plain and obvious” that the pleadings, assuming the facts pleaded to be true,
disclose no reasonable cause of action. To put it differently, the plaintiff must establish that there
is a reasonable prospect of success should the claim be permitted to proceed towards trial. To do
so, the plaintiff may rely only upon the statement of claim. Courts have consistently affirmed
that to disclose a reasonable cause of action, a claim must show the following three elements
(Bérubé v Canada, 2009 FC 43 at para 24, aff’d in Bérubé v Canada, 2010 FCA 276; Oleynik v

Canada (Attorney General), 2014 FC 896 at para 5; Zbarsky v Canada, 2022 FC 195 at para 13):

a) it must allege facts that are capable of giving rise to a cause of action (the

requirement of Rule 174 of the Rules);

b) it must disclose the nature of the action which is to be founded on those facts; and
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¢) it must indicate the relief sought, which must be of a type that the action could

produce and that the Court has jurisdiction to grant;

AND UPON CONSIDERING that in this case, the Plaintiffs’ Amended Statement of
Claim ultimately suffers from the same fatal deficiencies as their initial Statement of Claim as it
fails to detail individualized, discretionary administrative action that would properly ground a

remedy under subsection 24(1) of the Charter;

AND UPON CONSIDERING in this regard that to show discretionary government
action that could ground a remedy under subsection 24(1) of the Charter, the Plaintiffs needed to
plead something more than the mere application of the law. In Mackin v New Brunswick
(Minister of Finance), Rice v New Brunswick, 2002 SCC 13 [Mackin], the Supreme Court of
Canada held that the courts will not award damages for the harm suffered as a result of the mere
enactment or application of a law that is subsequently declared to be unconstitutional, and that it
is only in the event of conduct that is clearly wrong, in bad faith or an abuse of power that

damages may be awarded (Mackin at paras 78 and 79; Crown Trust Co v T) he Queen in Right of

Ontario (1986), 26 DLR (4th) 41 (Ont Div Ct));

AND UPON CONSIDERING that the Plaintiffs’ confirmed that they are not
challenging the constitutionality of the OICs and that their claim is thus directed to the
application of said OICs at the border. In any event, the Plaintiffs have not advanced any facts
that could meet the Mackin threshold as they do not plead more than the application of the law

(Spencer v Canada (Health), 2021 FC 621);
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AND UPON CONSIDERING that the Defendant has outlined that none of the
Plaintiffs’ proposed amendments to their Amended Statement of Claim address the specific,
individualized “manner” in which the OICs were applied. Rather, they describe border officers
merely applying the mandatory rules of general application found in the OICs, i.e., requesting
that the Plaintiffs provide their vaccination status through an electronic means, or instructing the
Plaintiffs to self-quarantine for 14 days, or both. In this regard, I agree with paragraphs 11 to 16

of the Defendant’s submissions in reply;

AND UPON CONSIDERING that I agree this is not an appropriate case for the Court to
exercise its discretion to remove the matter from the operation of rules governing simplified
actions mainly because, as the Defendant’s submits: the Plaintiffs cannot meet the Mackin
threshold for subsection 24(1) damages. Therefore, in any event, a declaration would serve no
practical utility rules and the impugned measures having been repealed, issuing declarations in
this case serves no practical utility and is not warranted (see Yates et al v Attorney General of
Canada (March 16, 2023), Toronto, Federal Court File No: T-1736-22 (Judgment of Associate

Judge Trent Horne);

AND UPON CONSIDERING that the Plaintiffs have had the opportunity to set out the
material facts necessary to sustain their abtion (1) in their original Claim, (2) in response. to the
Defendant’s request for particulars, and (3) in their Amended Statement of Claim, but they have
failed to do so and the Court assumes that they would have pleaded with more particulars if it

had been possible to do so. T will not grant the Plaintiffs leave to amend further.
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THIS COURT ORDERS that:

1. The Motion is granted.

2. The Amended Statement of Claim is stricken without leave to amend.

3. The style of cause is amended to name His Majesty the King as the Defendant.

4, Costs of $1000.00 are awarded to the Defendant.

"Martine St-Louis"

Judge
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Therefore, the Minister of Transport, pursuant to subsection 6.41 (1)9 of the
Aeronautics Act!, makes the annexed Interim Order Respecting Certain
Requirements for Civil Aviation Due to COVID-19, No. 43.

Ottawa, October 29, 2021

Le ministre des Transports,

Omar Alghabra
Minister of Transport

Interpretation

Definitions

e 1(1) The following definitions apply in this Interim Order.

aerodrome property

aerodrome property means, in respect of an aerodrome listed in
Schedule 2, any air terminal buildings, restricted areas or facilities used
for activities related to aircraft operations that are located at the
aerodrome. (terrains de I'aérodrome)

aerodrome security personnel

aerodrome security personnel has the same meaning as in section 3 of
the Canadian Aviation Security Regulations, 2012. (personnel de shreté de
I’aérodrome)

air carrier

air carrier means any person who operates a commercial air service
under Subpart 1, 3, 4 or 5 of Part VII of the Regulations. (transporteur
aérien)

COoVID-19

COVID-19 means the coronavirus disease 2019. (COVID-19)
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COVID-19 molecular test 19

COVID-19 molecular test means a COVID-19 screening or diagnostic test
carried out by an accredited laboratory, including a test performed
using the method of polymerase chain reaction (PCR) or reverse
transcription loop-mediated isothermal amplification (RT-LAMP). (essai
moléculaire relatif a la COVID-19)

foreign national
foreign national means a person who is not a Canadian citizen or a
permanent resident and includes a stateless person. (étranger)

non-passenger screening checkpoint

non-passenger screening checkpoint has the same meaning as in section
3 of the Canadian Aviation Security Requlations, 2012. (point de contréle
des non-passagers)

passenger screening checkpoint

passenger screening checkpoint has the same meaning as in section 3 of
the Canadian Aviation Security Requlations, 2012. (point de contrdle des

passagers)

peace officer

peace officer has the same meaning as in section 3 of the Canadian
Aviation Security Regulations, 2012. (agent de la paix)

Regulations
Regulations means the Canadian Aviation Regulations. (Réglement)

restricted area
restricted area has the same meaning as in section 3 of the Canadian
Aviation Security Requlations, 2012. (zone réglementée)

screening authority

screening authority means a person responsible for the screening of
persons and goods at an aerodrome set out in the schedule to the CATSA
Aerodrome Designation Regulations or at any other place designated by
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the Minister under subsection 6(1.1) of the Canadian Air Transport20
Security Authority Act. (administration de controle)

screening officer

screening officer, except in section 2, has the same meaning as in section
2 of the Canadian Air Transport Security Authority Act. (agent de contréle)

Interpretation

(2) Unless the context requires otherwise, all other words and
expressions used in this Interim Order have the same meaning as in the
Regulations.

Conflict

(3) In the event of a conflict between this Interim Order and the
Regulations or the Canadian Aviation Security Requlations, 2012, the
Interim Order prevails.

Definition of face mask

(4) For the purposes of this Interim Order, a face mask means any mask,
including a non-medical mask that meets all of the following
requirements:

o (a)itis made of multiple layers of tightly woven materials such as
cotton or linen;

o (b) it completely covers a person’s nose, mouth and chin without
gaping;
o (c) it can be secured to a person’s head with ties or ear loops.

Face masks — lip reading

(5) Despite paragraph (4)(a), the portion of a face mask in front of a
wearer’s lips may be made of transparent material that permits lip
reading if
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o (a) the rest of the face mask is made of multiple layers of tightly
woven materials such as cotton or linen; and

o (b) there is a tight seal between the transparent material and the rest
of the face mask.
o Definition of fully vaccinated person

(6) For the purposes of this Interim Order, a fully vaccinated person
means a person who completed, at least 14 days before the day on
which they access aerodrome property or a location where NAV
CANADA provides civil air navigation services, a COVID-19 vaccine
dosage regimen if |

o (a)in the case of a vaccine dosage regimen that uses a COVID-19
vaccine that is authorized for sale in Canada,

= (i) the vaccine has been administered to the person in accordance
with its labelling, or

= (ii) the Minister of Health determines, on the recommendation of
the Chief Public Health Officer appointed under subsection 6(1) of
the Public Health Agency of Canada Act, that the regimen is
suitable, having regard to the scientific evidence related to the
efficacy of that regimen in preventing the introduction or spread
of COVID-19 or any other factor relevant to preventing the
introduction or spread of COVID-19; or

o (b)in all other cases,

» (i) the vaccines of the regimen are authorized for sale in Canada
or in another jurisdiction, and
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» (ii) the Minister of Health determines, on the recommendatzign of
the Chief Public Health Officer appointed under subsection 6(1) of
the Public Health Agency of Canada Act, that the vaccines and the
regimen are suitable, having regard to the scientific evidence
related to the efficacy of that regimen and the vaccines in
preventing the introduction or spread of COVID-19 or any other
factor relevant to preventing the introduction or spread of COVID-
19.

e Interpretation — fully vaccinated person

(7) For greater certainty, for the purposes of the definition fully
vaccinated person in subsection (6), a COVID-19 vaccine that is
authorized for sale in Canada does not include a similar vaccine sold by
the same manufacturer that has been authorized for sale in another
jurisdiction.

Notification

Federal, provincial and territorial measures

o 2 (1) A private operator or air carrier operating a flight between two
points in Canada or a flight to Canada departing from any other country
must notify every person boarding the aircraft for the flight that they
may be subject to measures to prevent the spread of COVID-19 taken by
the provincial or territorial government with jurisdiction where the
destination aerodrome for that flight is located or by the federal
government.

» Suitable quarantine plan
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(2) A private operator or air carrier operating a flight to Canada

departing from any other country must notify every person before the
person boards the aircraft for the flight that they may be required,
under an order made under section 58 of the Quarantine Act, to provide,
before boarding the aircraft, to the Minister of Health, a screening
officer or a quarantine officer, by the electronic means specified by that
Minister, a suitable quarantine plan or, if the person is not required
under that order to provide the plan and the evidence, their contact
information. The private operator or air carrier must also notify every
person that they may be liable to a fine if this requirement applies to
them and they fail to comply with it.

e Vaccination

(3) A private operator or air carrier operating a flight to Canada
departing from any other country must notify every person before the
person boards the aircraft for the flight that they may be required,
under an order made under section 58 of the Quarantine Act, to provide,
before boarding the aircraft or before entering Canada, to the Minister
of Health, a screening officer or a quarantine officer, by the electronic
means specified by that Minister, information related to their COVID-19
vaccination and evidence of COVID-19 vaccination. The private operator
or air carrier must also notify every person that they may be denied
permission to board the aircraft and may be liable to a fine if this
requirement applies to them and they fail to comply with it.

e False confirmation

(4) A private operator or air carrier operating a flight between two
points in Canada or a flight to Canada departing from any other country
must notify every person boarding the aircraft for the flight that they
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may be liable to a monetary penalty if they provide a confirmation

referred to in subsection 3(1) that they know to be false or misleading.
e Definitions

(5) The following definitions apply in this section.

quarantine officer

quarantine officer means a person designated as a quarantine officer
under subsection 5(2) of the Quarantine Act. (agent de quarantaine)

screening officer
screening officer has the same meaning as in section 2 of the Quarantine
Act. (agent de contrdle)

Confirmation
Federal, provincial and territorial measures

« 3 (1) Before boarding an aircraft for a flight between two points in
Canada or a flight to Canada departing from any other country, every
person must confirm to the private operator or air carrier operating the
flight that they understand that they may be subject to a measure to
prevent the spread of COVID-19 taken by the provincial or territorial
government with jurisdiction where the destination aerodrome for that
flight is located or by the federal government.

e False confirmation

(2) A person must not provide a confirmation referred to in subsection
(1) that they know to be false or misleading.

e Exception

(3) A competent adult may provide a confirmation referred to in
subsection (1) on behalf of a person who is not a competent adult.
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Prohibition

4 A private operator or air carrier operating a flight between two points in
Canada or a flight to Canada departing from any other country must not
permit a person to board the aircraft for the flight if the person is a
competent adult and does not provide a confirmation that they are
required to provide under subsection 3(1).

Foreign Nationals
Prohibition

5 A private operator or air carrier must not permit a foreign national to
board an aircraft for a flight that the private operator or air carrier operates
to Canada departing from any other country.

Exception

6 Section 5 does not apply to a foreign national who is permitted to enter
Canada under an order made under section 58 of the Quarantine Act.

Health Check

Non-application
7 Sections 8 to 10 do not apply to either of the following persons:
e (a) a crew member;

o (b) a person who provides a medical certificate certifying that any
symptoms referred to in subsection 8(1) that they are exhibiting are not
related to COVID-19.

Health check
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« 8 (1) A private operator or air carrier must conduct a health check of
every person boarding an aircraft for a flight that the private operator or
air carrier operates by asking questions to verify whether they exhibit
any of the following symptoms:

o (a) a fever;

o (b) a cough;

o (c) breathing difficulties.
e Notification

(2) A private operator or air carrier must notify every person boarding
an aircraft for a flight that the private operator or air carrier operates
that the person may be denied permission to board the aircraft if

o (a) they exhibit a fever and a cough or a fever and breathing
difficulties, unless they provide a medical certificate certifying that
their symptoms are not related to COVID-19;

o (b) they have, or suspect that they have, COVID-19;

o (c) they have been denied permission to board an aircraft in the
previous 14 days for a medical reason related to COVID-19; or

o (d) in the case of a flight departing in Canada, they are the subject of
a mandatory quarantine order as a result of recent travel or as a
result of a local or provincial public health order.

¢ Confirmation

(3) Every person boarding an aircraft for a flight that a private operator

or air carrier operates must confirm to the private operator or air carrier
| that none of the following situations apply to them:

o (a) the person has, or suspects that they have, COVID-19;
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o (b) the person has been denied permission to board an aircraft in the
previous 14 days for a medical reason related to COVID-19;

o (c) in the case of a flight departing in Canada, the person is the
subject of a mandatory quarantine order as a result of recent travel
or as a result of a local or provincial public health order.

e False confirmation — obligation of private operator or air carrier

(4) The private operator or air carrier must advise every person that they
may be liable to a monetary penalty if they provide answers, with
respect to the health check or a confirmation, that they know to be false

or misleading.
e False confirmation — obligations of person

(5) A person who, under subsections (1) and (3), is subjected to a health
check and is required to provide a confirmation must

o (a) answer all questions; and

o (b) not provide answers or a confirmation that they know to be false

or misleading.
e Exception

(6) A competent adult may answer all questions and provide a
confirmation on behalf of a person who is not a competent adult and
who, under subsections (1) and (3), is subjected to a health check and is
required to give a confirmation.

e Observations — private operator or air carrier

(7) During the boarding process for a flight that the private operator or
air carrier operates, the private operator or air carrier must observe
whether any person boarding the aircraft is exhibiting any symptoms
referred to in subsection (1).
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Prohibition

9 A private operator or air carrier must not permit a person to board an
aircraft for a flight that the private operator or air carrier operates if

o (a) the person’s answers to the health check questions indicate that
they exhibit

o (i) a fever and cough, or
o (ii) a fever and breathing difficulties;

* (b) the private operator or air carrier observes that, as the person is
boarding, they exhibit

o (i) a fever and cough, or
o (ii) a fever and breathing difficulties;

¢ (c) the person’s confirmation under subsection 8(3) indicates that one of
the situations described in paragraphs 8(3)(a), (b) or (c) applies to that
person; or

o (d) the person is a competent adult and refuses to answer any of the
questions asked of them under subsection 8(1) or to give the
confirmation under subsection 8(3).

Period of 14 days

10 A person who is not permitted to board an aircraft under section 9 is not
permitted to board another aircraft for a period of 14 days after the denial,
unless they provide a medical certificate certifying that any symptoms
referred to in subsection 8(1) that they are exhibiting are not related to
COVID-19.
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COVID-19 Molecular Test — Flights to
Canada

Application

29

e 11 (1) Sections 12 to 17 apply to a private operator or air carrier
operating a flight to Canada departing from any other country and to
every person boarding an aircraft for such a flight.

* Non-application

(2) Sections 12 to 17 do not apply to persons who are not required
under an order made under section 58 of the Quarantine Act to provide
evidence that they received a result for a COVID-19 molecular test.

Notification

12 A private operator or air carrier must notify every person who intends to
board an aircraft for a flight that the private operator or air carrier operates
that the person may be denied permission to board the aircraft if they are
unable to provide evidence that they received a result for a COVID-19
molecular test.

Evidence — result of test

e 13 (1) Before boarding an aircraft for a flight, every person must provide
to the private operator or air carrier operating the flight evidence that
they received either

o (a) a negative result for a COVID-19 molecular test that was
performed on a specimen collected no more than 72 hours before
the aircraft’s initial scheduled departure time; or
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o (b) a positive result for such a test that was performed on a

specimen collected at least 14 days and no more than 180 days
before the aircraft’s initial scheduled departure time.
e Evidence — location of test

(2) For the purposes of subsection (1), the COVID-19 molecular test must
have been performed in a country or territory that is not listed in
Schedule 1.

Evidence — elements
14 Evidence of a result for a COVID-19 molecular test must include
* (a) the person’s name and date of birth;

o (b) the name and civic address of the laboratory that administered the
test;

e (c) the date the specimen was collected and the test method used; and
e (d) the test result.
False or misleading evidence

15 A person must not provide evidence of a result for a COVID-19 molecular
test that they know to be false or misleading.

Notice to Minister

16 A private operator or air carrier that has reason to believe that a person
has provided evidence of a result for a COVID-19 molecular test that is likely
to be false or misleading must notify the Minister as soon as feasible of the
person’s name and contact information and the date and number of the
person’s flight.

Prohibition




060

17 A private operator or air carrier must not permit a person to boar?ﬂan
aircraft for a flight that the private operator or air carrier operates if the
person does not provide evidence that they received a result for a COVID-
19 molecular test in accordance with the requirements set out in section 13.

Vaccination or COVID-19 Molecular Test —
Flights Departing from an Aerodrome in
Canada

Application

 17.1 (1) Beginning on October 30, 2021 at 3:00:59 a.m. Eastern daylight
time, sections 17.2 to 17.17 apply to all of the following persons:

o (a) a person boarding an aircraft for a flight that an air carrier
operates departing from an aerodrome listed in Schedule 2;

o (b) a person entering a restricted area at an aerodrome listed in
Schedule 2 from a non-restricted area to board an aircraft for a flight
that an air carrier operates;

o (c) an air carrier operating a flight departing from an aerodrome
listed in Schedule 2;

o (d) a screening authority at an aerodrome listed in Schedule 2.

¢ Non-application
(2) Sections 17.2 to 17.17 do not apply to any of the following persons:
o (a) a child who is less than 12 years and four months of age;

o (b) a crew member;
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o (c) a person who arrives at an aerodrome from any other country on

board an aircraft in order to transit to another country and remains
in a sterile transit area, as defined in section 2 of the Immigration and
Refugee Protection Regulations, of the aerodrome until they leave
Canada;

o (d) a person who arrives at an aerodrome on board an aircraft
following the diversion of their flight for a safety-related reason, such
as adverse weather or an equipment malfunction, and who boards
an aircraft for a flight not more than 24 hours after the arrival time of
the diverted flight.

Notification

17.2 An air carrier must notify every person who intends to board an
aircraft for a flight that the air carrier operates that they

¢ (a) are prohibited from boarding the aircraft unless they are a fully
vaccinated person, have received a result for a COVID-19 molecular test
or are a person referred to in paragraph 17.4(2)(a) or (b);

o (b) will be required to confirm to the air carrier that they are a fully
vaccinated person, have received a result for a COVID-19 molecular test
or are a person referred to in paragraph 17.4(2)(a) or (b);

* (c) may be required to provide to the air carrier evidence of COVID-19
vaccination demonstrating that they are a fully vaccinated person,
evidence that they have received a result for a COVID-19 molecular test
or evidence that they are a person referred to in paragraph 17.4(2)(a) or

(b);

e (d) may be denied permission to board the aircraft if a requirement

referred to in paragraph (b) or (c) applies to them and they fail to
comply with it, and, in the case of the requirement referred to in
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paragraph (c), may be denied permission to board any other aircn%?l)‘t for
a flight departing from Canada for a period of 72 hours after the first
denial; and

¢ (e) may be liable to a monetary penalty if they provide a confirmation
referred to in section 17.3 that they know to be false or misleading.

Confirmation

e 17.3 (1) Before boarding an aircraft for a flight, every person must
confirm to the air carrier operating the flight that they

o (a) are a fully vaccinated person;

o (b) have received a result for a COVID-19 molecular test; or

o (c) are a person referred to in paragraph 17.4(2)(a) or (b).
e Exception

(2) A competent adult may provide a confirmation referred to in
subsection (1) on behalf of a person who is not a competent adult.

e Exception — person less than 16 years of age

(3) Subsection (1) does not apply to a person who is less than 16 years of
age and who is travelling alone.

Prohibition — person

e 17.4 (1) A person is prohibited from boarding an aircraft for a flight or
entering a restricted area unless

o (a) they are a fully vaccinated person; or
o (b) they have received a result for a COVID-19 molecular test.
e Exception

(2) Subsection (1) does not apply to a person who
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o (a) is boarding the aircraft for a flight to an aerodrome in Canada if
the initial scheduled departure time of that flight is not more than 24
hours after the departure time of a flight taken by the person to

Canada from any other country; or
o (b)is boarding the aircraft for a flight

= (i) only to become a crew member on board another aircraft that
an air carrier operates under Subpart 1 of Part VII of the

Regulations,

= (ii) after having been a crew member on board an aircraft that an
air carrier operates under Subpart 1 of Part VII of the Regulations,

or

= (iii) to participate in mandatory training required by an air carrier
that operates a commercial air service under Subpart 1 of Part VII
of the Regulations in relation to the operation of an aircraft, if the
person will be required to return to work as a crew member.

Request for evidence — air carrier

e 17.5 (1) Before permitting a certain number of persons, as specified by
the Minister and selected on a random basis, to board an aircraft for a
flight that the air carrier operates, the air carrier must request that each

of those persons provide

o (a) evidence of COVID-19 vaccination demonstrating that they are a
fully vaccinated person;

o (b) evidence that they have received a result for a COVID-19
molecular test; or

o (c) evidence that they are a person referred to in paragraph 17.4(2)
(a) or (b).
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e Person less than 16 years of age

(2) An air carrier must request that every person described in subsection
17.3(3) provide, before they board an aircraft for a flight that the air
carrier operates, the evidence referred to in paragraph (1)(a), (b) or (c).

Request for evidence — screening authority

17.6 Before permitting a certain number of persons, as specified by the
Minister and selected on a random basis, to enter a restricted area, the
screening authority must request that each of those persons, when they
present themselves for screening at a passenger screening checkpoint,
provide the evidence referred to in paragraph 17.5(1)(a), (b) or (c).

Provision of evidence

17.7 A person must, at the request of an air carrier or a screening authority,
provide to the air carrier or screening authority the evidence referred to in
paragraph 17.5(1)(a), (b) or (c).

Evidence of vaccination — elements

e 17.8 (1) Evidence of COVID-19 vaccination must be evidence issued by
the government or the non-governmental entity that is authorized to
issue it in the jurisdiction in which the vaccine was administered and
must contain the following information:

o (a) the name of the person who received the vaccine;
o (b) the name of the government or of the non-governmental entity;

o (c) the brand name or any other information that identifies the
vaccine that was administered; and




065

o (d) the dates on which the vaccine was administered or, if the
evidence is one document issued for both doses and the document
specifies only the date on which the most recent dose was
administered, that date.

e Evidence of vaccination — translation

(2) The evidence of COVID-19 vaccination must be in English or French
and any translation into English or French must be a certified
translation.

Evidence of COVID-19 molecular test — result

e 17.9 (1) A result for a COVID-19 molecular test is a result described in
paragraph 13(1)(a) or (b).

e Evidence of COVID-19 molecular test — elements

(2) Evidence of a result for a COVID-19 molecular test must include the
elements set out in paragraphs 14(a) to (d).

Evidence — persons referred to in subsection 17.4(2)

17.10 Evidence that the person is a person referred to in paragraph 17.4(2)
(a) or (b) means

« (a) in the case of paragraph 17.4(2)(a), a travel itinerary or boarding
pass that confirms that the initial scheduled departure time of the
person’s flight to an aerodrome in Canada is not more than 24 hours
after the departure time of a flight taken by the person to Canada from
any other country; and

¢ (b) in the case of paragraph 17.4(2)(b),

o (i) a statement from the person that they are a person referred to in
paragraph 17.4(2)(b) if they provide a piece of identification issued by
the air carrier or if they are in uniform, or
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o (ii) a document from the air carrier demonstrating that they are a

person referred to in paragraph 17.4(2)(b).
False or misleading confirmation or evidence

17.11 A person must not provide a confirmation or evidence that they know

to be false or misleading.
Notice to Minister

17.12 An air carrier or screening authority that has reason to believe that a
person has provided a confirmation or evidence that is likely to be false or
misleading must notify the Minister of the person’s name and contact
information and the date and number of the person’s flight not more than
72 hours after the provision of the confirmation or evidence.

Prohibition — air carrier

e 17.13 (1) An air carrier must not permit a person to board an aircraft for
a flight that the air carrier operates if

o (a) the person is a competent adult and does not provide a
confirmation that they are required to provide under section 17.3; or

o (b) the person does not provide the evidence they are required to

provide under section 17.7.
» Notification to person

(2) An air carrier that denies a person permission to board an aircraft
under paragraph (1)(b) must notify the person that

o (a) they are not permitted to board an aircraft for a flight departing
from Canada for a period of 72 hours after the denial; and

o (b) the Minister will be informed of the denial.

Prohibition — screening authority
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e 17.14 (1) A screening authority must not permit a person to enter a

restricted area if the person does not provide the evidence they are
required to provide under section 17.7.

e Notification to person

(2) A screening authority that denies a person entry to a restricted area
under subsection (1) must notify the person that

o (a) they are not permitted to enter a restricted area at any
aerodrome in Canada for a period of 72 hours after the denial; and

o (b) the Minister will be informed of the denial.
¢ Notification to air carrier

(3) If a screening authority denies a person entry to a restricted area,
the screening authority must notify the air carrier operating the flight
that the person has been denied entry and provide the person’s name
and flight number to the air carrier.

e Air carrier requirements

(4) An air carrier that has been notified under subsection (3) must
ensure that the person is escorted to a location where they can retrieve
their checked baggage, as defined in section 3 of the Canadian Aviation
Security Regulations, 2012, if applicable.

Prohibition — boarding an aircraft

¢ 17.15 (1) A person who is denied permission to board an aircraft under
paragraph 17.13(1)(b) is not permitted to board an aircraft for a flight
departing from Canada for a period of 72 hours after the denial.

e Prohibition — entry to restricted area
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(2) A person who is denied entry to a restricted area under subsection
17.14(1) is not permitted to enter a restricted area at any aerodrome in
Canada for a period of 72 hours after the denial.

Record keeping — air carrier

e 17.16 (1) An air carrier must keep a record of the following information
in respect of each instance that a person was denied permission to
board an aircraft under paragraph 17.13(1)(b):

o (a) the person’s name, date of birth and contact information,
including the person’s home address, telephone number and email
address;

o (b) the date and flight number; and

o (c) the reason why the person was denied permission to board the
aircraft.

e Informing Minister

(2) The air carrier must inform the Minister of any record referred to in
subsection (1) not more than 72 hours after it is created.

e Retention period

(3) The air carrier must retain a record referred to in subsection (1) for a
period of at least 12 months after the date of the flight.

e Ministerial request

(4) The air carrier must make a record referred to in subsection (1)
available to the Minister on request.

Record keeping — screening authority
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e 17.17 (1) A screening authority must keep a record of the following
information in respect of each instance that a person was denied entry
to a restricted area under subsection 17.14(1):

o (a)the person’s name;
o (b) the date and flight number; and

o (c) the reason why the person was denied entry to the restricted

area.
e Informing Minister

(2) The screening authority must inform the Minister of any record
referred to in subsection (1) not more than 72 hours after it is created.

e Retention period

(3) The screening authority must retain a record referred to in
subsection (1) for a period of at least 12 months after the day on which
the record is created.

e Ministerial request

(4) The screening authority must make a record referred to in
subsection (1) available to the Minister on request.

[17.18 to 17.49 reserved]

Policy Respecting Mandatory Vaccination

Application

17.50 Beginning on October 30, 2021 at 3:00:59 a.m. Eastern daylight time,
sections 17.51 to 17.55 apply to

e (a) the operator of an aerodrome listed in Schedule 2;
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o (b) an air carrier operating a flight departing from an aerodrome listed
in Schedule 2, other than an air carrier that operates a commercial air
service under Subpart 1 of Part VII of the Regulations; and

* (c) NAV CANADA.,
Definition of relevant person

¢ 17.51 (1) For the purposes of sections 17.52 to 17.55, relevant person
means, in respect of an entity referred to in section 17.50, a person
whose duties involve an activity described in subsection (2) and who is

o (a) an employee of the entity;
o (b) an employee of the entity’s contractor, agent or mandatary;

o (c) a person hired by the entity to provide a service;

o]

(d) the entity's lessee or an employee of the entity’s lessee, if the
property that is subject to the lease is part of aerodrome property; or

o (e) a person permitted by the entity to access aerodrome property
or, in the case of NAV CANADA, a location where NAV CANADA
provides civil air navigation services.

o Activities
(2) For the purposes of subsection (1), the activities are

o (a) conducting or directly supporting activities that are related to
commercial flight operations — such as aircraft refuelling services,
aircraft maintenance and repair services, baggage handling services,
supply services for the operator of an aerodrome, an air carrier or
NAV CANADA, runway and taxiway maintenance services or de-icing
services — and that take place on aerodrome property or at a
location where NAV CANADA provides civil air navigation services;
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o (b) interacting in-person on aerodrome property with a person who

intends to board an aircraft for a flight;

o (c) engaging in tasks, on aerodrome property or at a location where
NAV CANADA provides civil air navigation services, that are intended
to reduce the risk of transmission of the virus that causes COVID-19;

and

o (d) accessing a restricted area at an aerodrome listed in Schedule 2.

Comprehensive policy — operators of aerodromes

¢ 17.52 (1) The operator of an aerodrome must establish and implement a
comprehensive policy respecting mandatory COVID-19 vaccination in

accordance with subsection (2).
e Policy — content
(2) The policy must

o (a) subject to paragraph (b), require that as of November 15, 2021, a
person who is 12 years and four months of age or older, other than a
person who intends to board an aircraft for a flight, be a fully
vaccinated person before accessing aerodrome property;

o (b) provide for a procedure for.granting an exemption to a person
referred to in paragraph (a) from the requirement to be a fully

vaccinated person if the person

= (i) has not completed a COVID-19 vaccine dosage regimen due to
a medical contraindication or their sincerely held religious beliefs,

or

= (ii) received the first dose of a COVID-19 vaccine dosage regimen
before November 15, 2021;
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(c) provide for a procedure for issuing a document to a person who

O

has been granted an exemption referred to in paragraph (b) that
confirms the granting of the exemption;

o (d) provide for a procedure that ensures that a person who has been
granted an exemption referred to in paragraph (b) is tested for
COVID-19 at least twice every week;

o (e) provide for a procedure that ensures that a person who receives a
positive result for a COVID-19 test, other than a COVID-19 molecular
test, under the procedure referred to in paragraph (d) receives a
result for a COVID-19 molecular test;

o (f) provide for a procedure that ensures that a person who receives a
positive result for a COVID-19 molecular test under the procedure
referred to in paragraph (d) or (e) is prohibited from accessing
aerodrome property for a period of 14 days after the result was
received or until the person is not exhibiting any of the symptoms
referred to in subsection 8(1), whichever is later; and

o (g) provide for a procedure that ensures that a person referred to in
paragraph (f) is exempt from the requirement referred to in
paragraph (d) for a period of 180 days after the person received a
positive result for a COVID-19 molecular test.

e Medical contraindication

(3) For the purposes of subparagraph (2)(b)(i), the policy must provide
that an exemption is to be granted to a person on the basis of a medical
contraindication only if the person provides a medical certificate from a
medical doctor or nurse practitioner certifying that the person cannot
be vaccinated due to a medical condition.

e Canadian Human Rights Act
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(4) For the purposes of subparagraph (2)(b)(i), in the case of an

employee of the operator of an aerodrome or a person hired by the
operator of an aerodrome to provide a service, the policy must provide
that an exemption is to be granted to a person on the basis of their
sincerely held religious beliefs only if the operator of the aerodrome is
obligated to accommodate them on the basis of this ground under the
Canadian Human Rights Act by providing such an exemption.

» Applicable legislation

(5) For the purposes of subparagraph (2)(b)(i), in the following cases,
the policy must provide that an exemption is to be granted to a person
on the basis of their sincerely held religious beliefs only if they would be
entitled to such an exemption as an accommodation on the basis of this
ground under applicable legislation:

o (a) in the case of an employee of the operator of an aerodrome’s
~ contractor, agent or mandatary; and

o (b) in the case of an employee of the operator of an aerodrome’s
lessee, if the property that is subject to the lease is part of
aerodrome property.

Comprehensive policy — air carriers and NAV CANADA

17.53 Section 17.54 does not apply to an air carrier or NAV CANADA if that
entity

* (a) establishes and implements a comprehensive policy respecting
mandatory COVID-19 vaccination in accordance with paragraphs
17.54(2)(a) to (g) and subsections 17.54(3) to (5); and

o (b) has procedures in place to ensure that while a relevant person is
carrying out their duties related to commercial flight operations, no in-
person interactions occur between the relevant person and an
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unvaccinated person who has not been granted an exemption referred
to in paragraph 17.54(2)(b) and who is

o (i) an employee of the entity,
o (ii) an employee of the entity’s contractor, agent or mandatary,

o (jii) a person hired by the entity to provide a service, or

o]

(iv) the entity’s lessee or an employee of the entity’s lessee, if the
property that is subject to the lease is part of aerodrome property.

Targeted policy — air carriers and NAV CANADA

e 17.54 (1) An air carrier or NAV CANADA must establish and implement a
targeted policy respecting mandatory COVID-19 vaccination in
accordance with subsection (2).

e Policy — content
(2) The policy must

o (a) subject to paragraph (b), require that as of November 15, 2021, a
relevant person be a fully vaccinated person before accessing
aerodrome property or, in the case of NAV CANADA, a location where
NAV CANADA provides civil air navigation services;

o (b) provide for a procedure for granting an exemption to a relevant
person from the requirement to be a fully vaccinated person if the
relevant person

= (i) has not completed a COVID-19 vaccine dosage regimen due to
a medical contraindication or their sincerely held religious beliefs,
or

= (ii) received the first dose of a COVID-19 vaccine dosage regimen
before November 15, 2021;
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(c) provide for a procedure for issuing a document to a relevant

person who has been granted an exemption referred to in paragraph
(b) that confirms the granting of the exemption;

(d) provide for a procedure that ensures that a relevant person who
has been granted an exemption referred to in paragraph (b) is tested
for COVID-19 at least twice every week; |

(e) provide for a procedure that ensures that a relevant person who
receives a positive result for a COVID-19 test, other than a COVID-19
molecular test, under the procedure referred to in paragraph (d)
receives a result for a COVID-19 molecular test;

(f) provide for a procedure that ensures that a relevant person who
receives a positive result for a COVID-19 molecular test under the
procedure referred to in paragraph (d) or (e) is prohibited from
accessing aerodrome property for a period of 14 days after the result
was received or until the relevant person is not exhibiting any of the
symptoms referred to in subsection 8(1), whichever is later;

(g) provide for a procedure that ensures that a relevant person
referred to in paragraph (f) is exempt from the requirement referred
to in paragraph (d) for a period of 180 days after the relevant person
received a positive result for a COVID-19 molecular test;

(h) set out procedures for reducing the risk that a relevant person
will be exposed to the virus that causes COVID-19 due to an in-
person interaction occurring on aerodrome property or at a location
where NAV CANADA provides civil air navigation services with an
unvaccinated person who has not been granted an exemption under
paragraph (b) and who is a person referred to in subparagraph
17.53(b)(i), (ii), (iii) or (iv), which may include protocols related to
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» (i) the vaccination of persons, other than relevant persons, who

access aerodrome property or a location where NAV CANADA
provides civil air navigation services,

= (ii) physical distancing and the wearing of face masks, and

= (iii) reducing the frequency and duration of in-person
interactions;

o (i) establish a procedure for collecting the following information with
respect to an in-person interaction related to commercial flight
operations between a relevant person and a person referred to in
subparagraph 17.53(b)(i), (ii), (iii) or (iv) who is unvaccinated and has
not been granted an exemption under paragraph (b) or whose
vaccination status is unknown:

= (i) the time, date and location of the interaction, and

= (ji) contact information for the relevant person and the other

person;

o (j) establish a procedure for recording the following information and
submitting it to the Minister on request:

» (i) the number of relevant persons who are subject to the entity’s
policy,

= (ii) the number of relevant persons who require access to a
restricted area,

» (jii) the number of relevant persons who
= (A) are fully vaccinated persons,

= (B) have received the first dose of a COVID-19 vaccine dosage
regimen, and
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= (C) are unvaccinated persons,

(iv) the number of hours during which relevant persons were
unable to fulfill their duties related to commercial flight
operations due to COVID-19,

(v) the number of relevant persons who have been granted an
exemption referred to in paragraph (b), the reason for granting
the exemption and a confirmation that the relevant persons have
submitted evidence of COVID-19 tests in accordance with the
requirements referred to in paragraphs (d) and (e),

(vi) the number of relevant persons who refuse to comply with a
requirement referred to in paragraph (a), (d), (e) or (f),

(vii) the number of relevant persons who were denied entry to a
restricted area because of a refusal to comply with a requirement
referred to in paragraph (a), (d), (e) or (f),

(viii) the number of persons referred to in subparagraphs 17.53(b)
(i) to (iv) who are unvaccinated and who have not been granted
an exemption under paragraph (b), or whose vaccination status is
unknown, who have an in-person interaction related to
commercial flight operations with a relevant person and a
description of any procedures implemented to reduce the risk
that a relevant person will be exposed to the virus that causes
COVID-19 due to such an interaction, and

(ix) the number of instances in which the air carrier or NAV
Canada is made aware that a person with respect to whom
information was collected under paragraph (i) received a positive
result for a COVID-19 test, the number of relevant persons tested
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for COVID-19 as a result of this information, the results of tﬁ%se
tests and a description of any impacts on commercial flight
operations; and
o (k) require the air carrier or NAV CANADA, as applicable, to keep the
information referred to in paragraph (j) for a period of at least 12
months after the date that the information was recorded.
e Medical contraindication

(3) For the purposes of subparagraph (2)(b)(i), the policy must provide
that an exemption is to be granted to a relevant person on the basis of a
medical contraindication only if the relevant person provides a medical
certificate from a medical doctor or nurse practitioner certifying that the
relevant person cannot be vaccinated due to a medical condition.

e Canadian Human Rights Act

(4) For the purposes of subparagraph (2)(b)(i), in the case of an
employee of an entity or a person hired by an entity to provide a service,
the policy must provide that an exemption is to be granted to a relevant
person on the basis of their sincerely held religious beliefs only if the
entity is obligated to accommodate the relevant person on the basis of
this ground under the Canadian Human Rights Act by providing such an
exemption.

* Applicable legislation

(5) For the purposes of subparagraph (2)(b)(i), in the following cases,
the policy must provide that an exemption is to be granted to a relevant
person on the basis of their sincerely held religious beliefs only if they
would be entitled to such an exemption as an accommodation on the
basis of this ground under applicable legislation:
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o (a)in the case of an employee of an entity’s contractor, agent or

mandatary; and

o (b) in the case of an employee of an entity’s lessee, if the property
that is subject to the lease is part of aerodrome property.

Ministerial request — policy

e 17.55 (1) The operator of an aerodrome, an air carrier or NAV CANADA
must make a copy of the policy referred to in section 17.52, 17.53 or
17.54, as applicable, available to the Minister on request.

* Ministerial request — implementation

(2) The operator of an aerodrome, an air carrier or NAV CANADA must
make information related to the implementation of the policy referred
to in section 17.52, 17.53 or 17.54, as applicable, available to the Minister
on request.

Face Masks
Non-application
e 18 (1) Sections 19 to 24 do not apply to any of the following persons:

o (a) a child who is less than two years of age;

O

(b) a child who is at least two years of age but less than six years of
age who is unable to tolerate wearing a face mask;

o (c) a person who provides a medical certificate certifying that they
are unable to wear a face mask for a medical reason;

' o (d) a person who is unconscious;

o]

(e) a person who is unable to remove their face mask without
assistance;
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o (f) a crew member;

o (g) a gate agent.
e Face mask readily available

(2) An adult responsible for a child who is at least two years of age but
less than six years of age must ensure that a face mask is readily
available to the child before boarding an aircraft for a flight.

* Wearing of face mask

(3) An adult responsible for a child must ensure that the child wears a
face mask when wearing one is required under section 21 and complies
with any instructions given by a gate agent under section 22 if the child

o (a)is at least two years of age but less than six years of age and is
able to tolerate wearing a face mask; or

o (b) is at least six years of age.

Notification

19 A private operator or air carrier must notify every person who intends to
board an aircraft for a flight that the private operator or air carrier operates

that the person must
e (a) be in possession of a face mask before board'ing;

 (b) wear the face mask at all times during the boarding process, during
the flight and from the moment the doors of the aircraft are opened
until the person enters the air terminal building; and

e (c) comply with any instructions given by a gate agent or a crew
member with respect to wearing a face mask.

Obligation to possess face mask
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20 Every person who is at least six years of age must be in possession of a

face mask before boarding an aircraft for a flight.
Wearing of face mask — persons

e 21 (1) Subject to subsections (2) and (3), a private operator or air carrier
must require a person to wear a face mask at all times during the
boarding process and during a flight that the private operator or air
carrier operates.

e Exceptions — person
(2) Subsection (1) does not apply

o (a) when the safety of the person could be endangered by wearing a
face mask;

o (b) when the person is drinking or eating, unless a crew member
instructs the person to wear a face mask;

o (c) when the person is taking oral medications;

o (d) when a gate agent or a crew member authorizes the removal of
the face mask to address unforeseen circumstances or the person’s
special needs; or

o (e) when a gate agent, a member of the aerodrome security
personnel or a crew member authorizes the removal of the face
mask to verify the person’s identity.

» Exceptions — flight deck

(3) Subsection (1) does not apply to any of the following persons when

they are on the flight deck:

o (a) a Department of Transport air carrier inspector;
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(b) an inspector of the civil aviation authority of the state where the

o

aircraft is registered,;

o (c) an employee of the private operator or air carrier who is not a
crew member and who is performing their duties;

o (d) a pilot, flight engineer or flight attendant employed by a wholly
owned subsidiary or a code share partner of the air carrier;

o (e) a person who has expertise related to the aircraft, its equipment
or its crew members and who is required to be on the flight deck to
provide a service to the private operator or air carrier.

Compliance

22 A person must comply with any instructions given by a gate agent, a
member of the aerodrome security personnel or a crew member with
respect to wearing a face mask.

Prohibition — private operator or air carrier

23 A private operator or air carrier must not permit a person to board an
aircraft for a flight that the private operator or air carrier operates if

e (a) the person is not in possession of a face mask; or

o (b) the person refuses to comply with an instruction given by a gate
agent or a crew member with respect to wearing a face mask.

Refusal to comply

e 24 (1) If, during a flight that a private operator or air carrier operates, a
person refuses to comply with an instruction given by a crew member
with respect to wearing a face mask, the private operator or air carrier
must

o (a) keep a record of
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» (j) the date and flight number,

= (ii) the person’s name, date of birth and contact information,
including the person’s home address, telephone number and
email address,

= (jii) the person’s seat number, and

» (iv) the circumstances related to the refusal to comply; and
o (b) inform the Minister as soon as feasible of any record created
under paragraph (a).
e Retention period

(2) The private operator or air carrier must retain a record referred to in
paragraph (1)(a) for a period of at least 12 months after the date of the
flight.

e Ministerial request

(3) The private operator or air carrier must make a record referred to in
paragraph (1)(a) available to the Minister on request.

Wearing of face mask — crew member

e 25 (1) Subject to subsections (2) and (3), a private operator or air carrier
must require a crew member to wear a face mask at all times during the
boarding process and during a flight that the private operator or air
carrier operates.

* Exceptions — crew member
(2) Subsection (1) does not apply

o (a) when the safety of the crew member could be endangered by
wearing a face mask;
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o (b) when the wearing of a face mask by the crew member could
interfere with operational requirements or the safety of the flight; or

o (c) when the crew member is drinking, eating or taking oral
medications.
» Exception — flight deck

(3) Subsection (1) does not apply to a crew member who is a flight crew
member when they are on the flight deck.

Wearing of face mask — gate agent

¢ 26 (1) Subject to subsections (2) and (3), a private operator or air carrier
must require a gate agent to wear a face mask during the boarding
process for a flight that the private operator or air carrier operates.

e Exceptions
(2) Subsection (1) does not apply

o (a) when the safety of the gate agent could be endangered by
wearing a face mask; or

o (b) when the gate agent is drinking, eating or taking oral
medications.

e Exception — physical barrier

(3) During the boarding process, subsection (1) does not apply to a gate
agent if the gate agent is separated from any other person by a physical
barrier that allows the gate agent and the other person to interact and
reduces the risk of exposure to COVID-19.

Deplaning

Non-application
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e 27 (1) Section 28 does not apply to any of the following persons:

o (a) a child who is less than two years of age;

(o]

(b) a child who is at least two years of age but less than six years of
age who is unable to tolerate wearing a face mask;

0]

(c) a person who provides a medical certificate certifying that they
are unable to wear a face mask for a medical reason;

o (d) a person who is unconscious;

o

(e) a person who is unable to remove their face mask without
assistance;

o

(f) a person who is on a flight that originates in Canada and is
destined to another country.

* Wearing of face mask

(2) An adult responsible for a child must ensure that the child wears a
face mask when wearing one is required under section 28 if the child

o (a)is at least two years of age but less than six years of age and is
able to tolerate wearing a face mask; or

o (b) is at least six years of age.
Wearing of face mask — person

28 A person who is on board an aircraft must wear a face mask at all times
from the moment the doors of the aircraft are opened until the person
enters the air terminal building, including by a passenger loading bridge.

Screening Authority

Non-application




086

57
e 29 (1) Sections 30 to 33 do not apply to any of the following persons:

o (a) a child who is less than two years of age;

O

(b) a child who is at least two years of age but less than six years of
age who is unable to tolerate wearing a face mask;

o (c) a person who provides a medical certificate certifying that they
are unable to wear a face mask for a medical reason;

o (d) a person who is unconscious;

o (e) a person who is unable to remove their face mask without
assistance;

o (f) a member of emergency response provider personnel who is
responding to an emergency;

o (g) a peace officer who is responding to an emergency.
e Wearing of face mask

(2) An adult responsible for a child must ensure that the child wears a
face mask when wearing one is required under subsection 30(2) and
removes it when required by a screening officer to do so under
subsection 30(3) if the child

o (a)is at least two years of age but less than six years of age and is
able to tolerate wearing a face mask; or

o (b)is at least six years of age.
Requirement — passenger screening checkpoint

30 (1) A screening authority must notify a person who is subject to
screening at a passenger screening checkpoint that they must wear a
face mask at all times during screening.
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e Wearing of face mask — person

(2) Subject to subsection (3), a person who is the subject of screening
referred to in subsection (1) must wear a face mask at all times during

screening.
* Requirement to remove face mask

(3) A person who is required by a screening officer to remove their face
mask during screening must do so.

e Wearing of face mask — screening officer

(4) A screening officer must wear a face mask at a passenger screening
checkpoint when conducting the screening of a person if, during the
screening, the screening officer is two metres or less from the person
being screened.

Requirement — non-passenger screening checkpoint

e 31 (1) A person who presents themselves at a non-passenger screening
checkpoint to enter into a restricted area must wear a face mask at all
times.

e Wearing of face mask — screening officer

(2) Subject to subsection (3), a screening officer must wear a face mask
at all times at a non-passenger screening checkpoint.

e Exceptions
(3) Subsection (2) does not apply

o (a) when the safety of the screening officer could be endangered by
wearing a face mask; or

o (b) when the screening officer is drinking, eating or taking oral
medications.
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Exception — physical barrier

32 Sections 30 and 31 do not apply to a person, including a screening
officer, if the person is two metres or less from another person and both
persons are separated by a physical barrier that allows them to interact and
reduces the risk of exposure to COVID-19.

Prohibition — passenger screening checkpoint

¢ 33 (1) A screening authority must not permit a person who has been
notified to wear a face mask and refuses to do so to pass beyond a
passenger screening checkpoint into a restricted area.

e Prohibition — non-passenger screening checkpoint

(2) A screening authority must not permit a person who refuses to wear
a face mask to pass beyond a non-passenger screening checkpoint into
a restricted area.

Designated Provisions

Designation

e 34 (1) The provisions of this Interim Order set out in column 1 of
Schedule 3 are designated as provisions the contravention of which may
be dealt with under and in accordance with the procedure set out in
sections 7.7 to 8.2 of the Act. |

e Maximum amounts

(2) The amounts set out in column 2 of Schedule 3 are the maximum
amounts of the penalty payable in respect of a contravention of the
designated provisions set out in column 1.

e Notice
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(3) A notice referred to in subsection 7.7(1) of the Act must be in writing

and must specify

O

O

(a) the particulars of the alleged contravention;

(b) that the person on whom the notice is served or to whom it is
sent has the option of paying the amount specified in the notice or
filing with the Tribunal a request for a review of the alleged
contravention or the amount of the penalty;

(c) that payment of the amount specified in the notice will be
accepted by the Minister in satisfaction of the amount of the penalty
for the alleged contravention and that no further proceedings under
Part I of the Act will be taken against the person on whom the notice
in respect of that contravention is served or to whom it is sent;

(d) that the person on whom the notice is served or to whom it is
sent will be provided with an opportunity consistent with procedural
fairness and natural justice to present evidence before the Tribunal
and make representations in relation to the alleged contravention if
the person files a request for a review with the Tribunal; and

(e) that the person on whom the notice is served or to whom it is
sent will be considered to have committed the contravention set out
in the notice if they fail to pay the amount specified in the notice and
fail to file a request for a review with the Tribunal within the
prescribed period.

Repeal

35 The Interim Order Respecting Certain Requirements for Civil Aviation
Due to COVID-19, No. 42, made on October 19, 2021, is repealed.
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SCHEDULE 1(Subsection 13(2))

Countries and Territories

61

Item Name
1 India
2 Morocco

SCHEDULE 2(Subsections 1(1) and 17.1(1)
and paragraphs 17.50(a) and (b) and 17.51(2)

(d))

Aerodromes
ICAO Location

Name Indicator
Abbotsford International CYXX
Alma CYTF
Bagotville CYBG
Baie-Comeau CYBC
Bathurst CZBF
Brandon Municipal CYBR
Calgary International CYYC
Campbell River CYBL
Castlegar (West Kootenay Regional) CYCG

Charlo CYCL
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Name

Charlottetown
Chibougamau/Chapais
Churchill Falls

Comox

Cranbrook (Canadian Rockies International)

Dawson Creek

Deer Lake

Edmonton International

Fort McMurray

Fort St. John

Fredericton International

Gander International

Gaspé

Goose Bay

Grande Prairie

Greater Moncton International

Halifax (Robert L. Stanfield International)
Hamilton (John C. Munro International)

lles-de-la-Madeleine

62
ICAO Location

Indicator
CYYG
CYMT
CZUM
CYQQ
CYXC
CYDQ
CYDF
CYEG
CYMM
CYX]
CYFC
CYQX
CYGP
CYYR
cYQu
CYQM
CYHZ
CYHM

CYGR
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Name

Igaluit

Kamloops

Kelowna

Kingston
Kitchener/Waterloo Regional
La Grande Riviere
Lethbridge

Lloydminster

London
Lourdes-de-Blanc-Sablon
Medicine Hat

Mont-joli

Montréal (Montréal — Pierre Elliott Trudeau
International)

Nanaimo

North Bay

Ottawa (Macdonald-Cartier International)
Penticton

Prince Albert (Glass Field)

Prince George

ICAO Location
Indicator

CYFB
CYKA
CYLW
CYGK
CYKF
CYGL
CYQL
CYLL
CYXu
CYBX
CYXH
CYYY

CYUL

CYCD
CYYB
CYOW
CYYF
CYPA

CYXS

63
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Name

Prince Rupert

Québec (Jean Lesage International)

Quesnel

Red Deer Regional

Regina International
Riviere-Rouge/Mont-Tremblant International
Rouyn-Noranda

Saint John

Sarnia (Chris Hadfield)

Saskatoon (John G. Diefenbaker International)
Sault Ste. Marie

Sept-les

Smithers

St. Anthony

St. John's International

Stephenville

Sudbury

Sydney (J.A. Douglas McCurdy)

Terrace

64
ICAO Location

Indicator
CYPR
CYQB
cyQz
CYQF
CYQR
CYF
CYUY
CYS)
CYZR
CYXE
CYAM
cyzv
CYYD
CYAY
CYYT
cYJT
CYSB
cYqQy

CYXT
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Name

Thompson

Thunder Bay

Timmins (Victor M. Power)

Toronto (Billy Bishop Toronto City)
Toronto (Lester B. Pearson International)
Toronto/Buttonville Municipal
Val-d'Or

Vancouver International

Victoria International

Wabush

Whitehorse (Erik Nielsen International)
Williams Lake

Windsor

Winnipeg (James Armstrong Richardson
International)

Yellowknife

65
ICAO Location

Indicator
CYTH
cyQT
CYTS
CYTZ
CYYZ
CYKZ
CYVO
CYVR
CYY|
CYWK
CYXY
CYWL
CYQG

CYWG

CYZF

SCHEDULE 3(Subsections 34(1) and
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(2))Designated Provisions

Column 1 Column 2

Designated Provision Maximum Amount of Penalty ($)
Individual Corporation

Subsection 2(1) 5,000 25,000

Subsection 2(2) 5,000 25,000

Subsection 2(3) 5,000 25,000

Subsection 2(4) 5,000 25,000

Subsection 3(1) 5,000

Subsection 3(2) 5,000

Section 4 5,000 25,000

Section 5 5,000 25,000

Subsection 8(1) 5,000 25,000

Subsection 8(2) 5,000 25,000

Subsection 8(3) 5,000

Subsection 8(4) 5,000 25,000

Subsection 8(5) 5,000

Subsection 8(7) 5,000 25,000

Section 9 5,000 25,000

Section 10 5,000
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Column 1 Column 2

Designated Provision Maximum Amount of Penalty ($)
Individual Corporation

Section 12 5,000 25,000

Subsection 13(1) 5,000

Section 15 5,000

Section 16 5,000 25,000

Section 17 5,000 25,000

Section 17.2 25,000

Subsection 17.3(1) 5,000

Subsection 17.4(1) 5,000

Subsection 17.5(1) 25,000

Subsection 17.5(2) 25,000

Section 17.6 25,000

Section 17.7 5,000

Section 17.11 5,000

Section 17.12 25,000

Subsection 17.13(1) 25,000

Subsection 17.13(2) 25,000

Subsection 17.14(1) ‘ 25,000

Subsection 17.14(2) 25,000
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Column 1 Column 2

Designated Provision Maximum Amount of Penalty ($)
Individual Corporation
Subsection 17.14(3) 25,000
Subsection 17.14(4) 25,000
Subsection 17.15(1) 5,000
Subsection 17.15(2) 5,000
Subsection 17.16(1) 25,000
Subsection 17.16(2) 25,000
Subsection 17.16(3) 25,000
Subsection 17.16(4) 25,000
Subsection 17.17(1) 25,000
Subsection 17.17(2) - 25,000
Subsection 17.17(3) 25,000
Subsection 17.17(4) 25,000
Section 17.52 25,000
Section 17.54 25,000
Subsection 17.55(1) 25,000
Subsection 17.55(2) 25,000
Subsection 18(2) 5,000

Subsection 18(3) 5,000
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Column 1 Column 2

Designated Provision Maximum Amount of Penalty ($)
Individual Corporation

Section 19 5,000 25,000

Section 20 5,000

Subsection 21(1) 5,000 25,000

Section 22 5,000

Section 23 5,000 25,000

Subsection 24(1) 5,000 25,000

Subsection 24(2) 5,000 25,000

Subsection 24(3) 5,000 25,000

Subsection 25(1) 5,000 25,000

Subsection 26(1) 5,000 25,000

Subsection 27(2) 5,000

Section 28 5,000

Subsection 29(2) | 5,000

Subsection 30(1) 25,000

Subsection 30(2) 5,000

Subsection 30(3) 5,000

Subsection 30(4) 5,000

Subsection 31(1) 5,000




Column 1

Designated Provision

Subsection 31(2)
Subsection 33(1)

Subsection 33(2)

Date modified:
2021-10-29
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Column 2

Maximum Amount of Penalty ($)

Individual Corporation
5,000
25,000
25,000
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Chers collegues,

Le 13 ao(t, le gouvernement fédéral a annoncé que la vaccination
contre la COVID-19 serait obligatoire pour les employés de la fonction
publique fédérale et les travailleurs de secteurs réglementés par le
gouvernement fédéral, dont le nbtre.

Beaucoup d'entre vous se demandent ce que cette annonce signifie
pour les employés d’Air Canada. Bien qu'il reste quelques détails a
clarifier, 'objectif et I'intention derriére cette directive
gouvernementale sont clairs, et comme nos activités exigent une
planification & I'avance, nous devons impérativement aller de I'avant.

Exigences en matiére de vaccination

Comme vous le savez, la protection et la sécurité de nos employés et
de nos clients sont au cceur de toutes nos activités et ont toujours
constitué notre priorité absolue au fil de notre histoire. Vous avez pu
le constater tout au long de la pandémie, car nous avons été des
précurseurs dans notre secteur en adoptant des mesures de
protection et de santé fondées sur la science.

Dans cet esprit, nous avons soigneusement réfléchi a la suite des
événements et avons décidé d'exiger que tous nos employés soient
entiérement vaccinés avec un vaccin approuvé par le gouvernement
d'ici le 31 octobre, sans exception, sauf en ce qui a trait a notre
obligation de tenir compte de la situation des employés. Prenez note
que vous étes considéré comme entiérement vacciné uniquement
14 jours aprés votre deuxiéme dose, pour les vaccins qui sont
administrés en deux doses comme Pfizer, Moderna ou AstraZeneca,
ou 14 jours aprés un vaccin a dose unique, comme pour le

vaccin Janssen de Johnson & Johnson.

De plus, & compter d'aujourd’hui, tout nouveau candidat pour un
emploi & Air Canada doit &tre entiérement vacciné au 31 octobre pour
étre admissible a 'embauche.

Pour en arriver & cette décision, nous avons évalué les options et pris
en compte de nombreux facteurs, dont les suivants :

Le principe « Priorité a la sécurité, toujours », notre valeur
fondamentale, qui signifie que nous donnons la priorité a la sécurité
et au bien-&tre de nos employés, de nos clients et des autres parties
prenantes.

Notre leadership dans I'adoption de mesures sanitaires en réponse
a la pandémie de COVID-19.

La conclusion fondée sur la science selon laquelle le moyen le plus
efficace actuellement disponible pour protéger nos gens contre la
COVID-19 et ses variants de plus en plus contagieux est d'étre
entiérement vacciné. En d'autres termes, il vaut mieux prévenir la
maladie que de la détecter aprés coup.

hitps://outlook.office com/mail/id/AAQkADZkMDkyNDMzLWY 50GY tNDhjMy04Y 21 LTI2Y 2U3NWMOMDdhNAAQAC988DioEE %2 FpiMxShFq97X8%3D
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que la meilleure fagon d'y parvenir est de s’assurer que tout le monde
est entiérement vacciné dans les délais que nous avons fixés.

83

L'exigence annoncée par le gouvernement a été un facteur parmi tant
d'autres, et nous donnerons suite a notre décision et respecterons
notre échéancier, quels que soient les résultats des élections.

Qui est touché par cette annonce?

Nous ne sommes pas tous en contact avec des membres du public
ou d'autres employés. Cependant, nous adoptons une approche
d'équipe unie, ce qui comprend tous les membres de la direction et
tous les employés de premiére ligne et autres, en commengant par la
haute direction. Tous les membres du Conseil d'administration et tous
les hauts dirigeants sont entiérement vaccinés et ont déclaré leur
statut. Nous avons demandé aux cadres supérieurs de suivre leur
exemple immédiatement, si ce n'est pas déja fait.

Notre priorité absolue est de protéger les gens et d'assurer leur
sécurité. Quel que soit notre rble, nous serons tous, a un moment ou
& un autre, en contact avec des collégues ou des clients, méme si ce
n'est que rarement. Nous ne ferons donc pas d'exception pour ceux
qui peuvent travailler & domicile ou qui n‘ont que de rares interactions
avec d'autres personnes.

Répercussions sur nos activités

Il est essentiel pour la planification de nos activités que nous
disposions de renseignements clés en temps utile en vue de la
transition vers le 31 octobre. Nous devons notamment connaitre le
nombre de personnes non vaccinées, leur identité et leur
emplacement, pour pouvoir évaluer les répercussions sur nos
activités et remédier aux lacunes ou aux absences. L'annonce
d'aujourd’hui aura une incidence sur l'affectation des équipages (les
programmes de vols étant demandés a I'avance) et sur la dotation en
personnel dans d'autres secteurs, de sorte que nous avons besoin de
ces renseignements sans délai. Les renseignements relatifs a votre
vaccination seront traités avec le méme caractére confidentiel et la
méme sécurité que tout autre renseignement sur la santé recueilli par
la Société.

Facilités de transport et autres conséguences en cas de non-
conformité

Les exigences annoncées par le gouvernement pour les voyageurs
devraient entrer en vigueur le 31 octobre. Elles s'appliqueront donc
aux employés a ce moment.

Nous espérons sincérement que vous comprenez tous que la
vaccination de tous les employés est vitale pour notre sécurité

htps://outlook of fice com/mail/id/AAQkADZKkMDkyNDMzLWY SOGY tNDhjMy04Y 211 LT12Y 2U3SNWMOMDdJhNAAQAC988DioEE%2FpjMxShFq97X8%3D /8
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1.0 POLICY

1.1 Background

On March 11, 2020, the World Health Organization declared COVID-19 circulating worldwide a pandemic. Since that
time, variants of the virus have continued to circulate, including the current dominance of the Delta variant with
increased transmissibility and disease severity compared with previous COVID-19 virus strains.

COVID-19 is an acute respiratory illness capable of causing severe acute respiratory syndrome by the coronavirus
(SARS- CoV-2). It may be characterized by fever, cough, shortness of breath, blood clotting, and other symptoms. The
risk of severe disease increases with age and in those with underlying medical conditions. However, severe infection
can occur in any individual regardless of age or health status. Asymptomatic infection may also occur.

To date, Vaccination, in combination with public health measures, continue to work to reduce disease spread and
severe outcomes regardless of the variant circulating in the community. Evidence continues to demonstrate that a
complete a series of Health Canada approved COVID-19 Vaccines provides substantial protection against
hospitalization and the severe outcomes associated with the virus.

1.2 Overview

Westjet, an Alberta Partnership (the “Company”) is committed to providing a safe environment for employees,
contractors, guests, and members of the general public who interact with the Company, and will not tolerate any
unacceptable risks to employees, contractors, guests, or the general public. In accordance with legislative
requirements as well as local, national, and international public health and industry standards, the Company and its
employees share a responsibility to adhere to all reasonable precautions to protect against COVID-19. Vaccination is a
key element in the protection of employees, contractors, and guests from the hazard of infection with COVID-19,

The purpose of this COVID-19 Vaccination Policy (this “Policy”} is to outline the expectations and requirements of
employees with respect to COVID-19 and Vaccination.

This Policy applies to all Company employees (active or inactive, including those on furlough), including new hires,
trainees, and students {“Personnel”).

The Company’s contractors shall also be required to implement the requirements of this Policy with respect to any of
their own personnel who are providing services to the Company.
1.3 Review of this Policy
This Policy will be reviewed and updated on the following schedule and triggers:
e An annual review

» Changes directed or recommended by the World Health Organization and Health Canada (“Heath
Authorities”)

e Ifthereis a change that compromises the effectiveness of Vaccination

1.4 Legislation and Regulation

The Government of Canada announced it requires employees in the federally regulated air, rail, and marine
transportation sectors to be Vaccinated with a COVID-19 Vaccine series by the end of October 2021.

This Policy is aligned with the Company's duty under the Canada Labour Code and the Canada Occupational Health and
Safety Regulations to take every reasonable precaution to protect its workers and the responsibility to assess the
workplace for risks, including that of COVID-19 transmission.

This Policy is applied in accordance with the Canadian Human Rights Act, Part Il of the Canada Labour Code, and the
Personal Information Protection and Electronic Documents Act.




117



118
89

DEFINITIONS AND ABBREVIATIONS

TERM

DEFINITION

Booster Dose(s)

Another dose of a Vaccine that is given to someone who built enough protection
after Vaccination, but then that protection decreased over time

COVID-19

The infectious disease caused by SARS-CoV-2, a highly contagious virus.

Health Canada

The Federal department responsible for helping Canadians maintain and
improve their health, under the guidance of the Minister of Health.

Not Vaccinated

An individual who has not received any or all recommended doses of a Vaccine
recommended or required to produce an immune response to COVID-19.

Vaccine(s) AVaccine approved by Health Canada for use in Canada in relation to COVID-19.

Vaccinated An individual who has received all Health Canada-recommended doses of a
Vaccine recommended or required to produce an immune response to COVID-19
and has completed 14-day period after the last dose.

Vaccination The administration of a Vaccine(s) to protect individuals from COVID-19. It may

include the administration of one or more doses of Vaccine.

World Health Organization

A United Nations agency that directs and coordinates the world’s response to
health emergencies.

AFFECTED POLICIES AND ENABLED PROCEDURES

This section outlines policies and procedures that are linked to this Policy for governance purposes. When
amendments are made to this Policy, the following documents should be reviewed to ensure alignment exists.

POLICIES

PROCEDURES

Accommodation Policy and Procedure

Code of Business Conduct

AMENDMENT STATUS

REVISION DATE REVISION SUMMARY

000 160CT2021 | Initial issue of this Policy
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OVERVIEW

1. The defendants seek an order striking the Amended Statement of Claim' without further
opportunity to amend, as it does not disclose a reasonable cause of action and is an abuse of
process. Given the obvious and fatal flaws in the plaintiffs’ case, hearing this motion to strike early
will promote the fair and efficient determination of the proceeding. It is also consistent with the
goals of class proceedings, in particular judicial economy, to have this motion determined

separately, and in advance of certification.

2. The plaintiffs seek to certify a class proceeding on behalf of all employees within the
federally regulated aviation industry, whose employers disciplined them for failing to disclose
their vaccination status or, failing to become vaccinated against COVID-19. The plaintiffs say
they were disciplined by their employers due to the Minister of Transport’s vaccine mandate. None

of the plaintiffs are employees of the federal government.

3. The plaintiffs’ claims arise from policies introduced by their employers and not from the
Minister of Transport’s vaccine mandate, which did not prescribe any disciplinary requirements.
Any disciplinary action taken against the plaintiffs was taken by their employers pursuant to their

employers’ policies.

4. Furthermore, the vaccine mandate was a core policy decision, immune from tort liability
absent demonstrated bad faith or improper purpose. In United Steelworkers, the Québec Superior
Court upheld the legal authority and justification for the Minister’s vaccine mandate, on the ground
that it was intended to reduce the risks associated with COVID-19 for the safety of the federally
regulated transportation system, and more particularly, to prevent serious forms of illness that
could cause absenteeism problems that could disrupt transportation and the supply chain for basic

necessities.’

5. The Charter claims are also doomed to fail. The Amended Claim is a challenge to a /law,
rather than to government conduct in relation to each plaintiff. The plaintiffs seek a remedy under

section 24(1) of the Charter; however, they do not plead the necessary material facts to support a

'Amended Statement of Claim, dated October 11, 2023, Motion Record Tab 2 [Amended Claim].
2 United Steelworkers, Local 2008 v Attorney General of Canada, 2022 QCCS 2455 [United
Steelworkers] at para 207.


https://www.canlii.org/fr/qc/qccs/doc/2022/2022qccs2455/2022qccs2455.pdf
https://canlii.ca/t/jq3kf#par207
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claim for Charter damages. The Crown is immune from liability for Charter damages based on a
law absent conduct that is clearly wrong, in bad faith, or an abuse of process, which the plaintiffs

do not plead.?

6. In addition, to the extent that the plaintiffs’ claim arises from the interpretation, application,
administration, or alleged contravention of their respective collective agreements, their claims are
governed by the Canada Labour Code,* which requires unionized plaintiffs to follow the
prescribed grievance process. This proceeding is in the incorrect forum for addressing terms of the

collective agreements governing the unionized plaintiffs’ employment.’

7. The Amended Claim is fatally flawed and cannot be cured by further amendment because
the defects are insurmountable given the nature of the claims being advanced. The defendants
previously notified the plaintiffs of their concerns that the pleadings fail to disclose a reasonable
cause of action and fail to plead material facts to sustain the allegations of wrongdoing. The
plaintiffs have amended their pleading but the Amended Claim only reinforces that these
fundamental defects cannot be fixed through amendment.® The plaintiffs’ claim should be struck

without further opportunity to amend.

3 Vancouver (City) v Ward, 2010 SCC 27 at para 39 [Ward)]; Mackin v New Brunswick (Minister
of Finance), 2002 SCC 13 at para 78 [Mackin].

* Canada Labour Code, RSC, 1985, ¢ L-2 [Canada Labour Codel].

> The named plaintiffs are, or were, all unionized employees, but the proposed class, as described,
would include individuals who are not unionized.

6 Exhibit A to the Affidavit of Lisa Redpath, affirmed March 25, 2024 [Affidavit of Lisa
Redpath], Motion Record Tab 3. All exhibits to the Affidavit of Lisa Redpath are documents
referred to in the Amended Claim. Documents referred to in the pleadings are incorporated by
reference and will be considered part of the pleading if they are central enough to the claim to form
an essential element or integral part of the claim itself or its factual matrix: Jensen v Samsung
Electronics Co. Ltd., 2023 FCA 89 at para 52. A party may file an affidavit merely appending the
document, nothing more, for the assistance of the Court: Canada (National Revenue) v JP Morgan
Asset Management (Canada) Inc, 2013 FCA 250 at para 54.


https://www.canlii.org/en/ca/scc/doc/2010/2010scc27/2010scc27.pdf
https://canlii.ca/t/2bq8r#par39
https://www.canlii.org/en/ca/scc/doc/2002/2002scc13/2002scc13.pdf
https://www.canlii.org/en/ca/scc/doc/2002/2002scc13/2002scc13.pdf
https://laws.justice.gc.ca/PDF/L-2.pdf
https://www.canlii.org/en/ca/fca/doc/2023/2023fca89/2023fca89.pdf
https://canlii.ca/t/jwxk4#par52
https://www.canlii.org/en/ca/fca/doc/2013/2013fca250/2013fca250.pdf
https://canlii.ca/t/g1lt9#par54
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PART I - STATEMENT OF FACTS
A. THE NOW-REPEALED INTERIM ORDERS

8. Between October 30, 2021, and June 20, 2022, in response to the significant and evolving
direct and indirect risk to aviation safety and the safety of the public caused by the introduction
and spread of COVID-19 in Canada, the Minister of Transport (“Minister”) issued a series of
interim orders (“I0s”) implementing and maintaining a vaccination mandate for the air transport

sector pursuant to section 6.41(1) of the Aeronautics Act.’

9. The first such 10 introducing requirements related to the vaccination mandate in the air
transport sector came into effect on October 30, 2021.% This IO was repealed and replaced every
14 days with subsequent 1Os of a similar name that maintained essentially the same provisions, at
least with regard to the requirements for COVID-19 vaccination.” The Amended Claim impugns
only one 1O: Interim Order 43, which was in effect between October 30, 2021 and November 10,
2021 (“10 437).1°

10.  Amongst other things, IO 43 provided that effective October 30, 2021, specified acrodrome
operators and air carriers operating from these aerodromes, were required to establish and
implement a comprehensive policy respecting mandatory COVID-19 vaccination, whereby non-
passengers who accessed aerodrome property had to be vaccinated against COVID-19, subject to

exemptions for medical contraindication or sincerely held religious beliefs.!!

11. The last IO maintaining the vaccination mandate for non-passengers has expired and since
June 20, 2022, there have been no similar IOs in effect. Since June 20, 2022, all forms of federal

vaccine mandates for the aviation industry have been repealed.'?

7 Aeronautics Act, RSC 1985, ¢ A-2 [Aeronautics Act]; Amended Claim at para 2.

$ Exhibit B to the Affidavit of Lisa Redpath, Motion Record Tab 3 [IO 43]; Amended Claim at
para 2.

? United Steelworkers at para 62.

10 Amended Claim at para 2.

' Amended Claim at para 3; 10 43 at ss 17.50-17.55, Exhibit B to the Affidavit of Lisa Redpath,
Motion Record Tab 3.

12 United Steelworkers at para 64.


https://laws.justice.gc.ca/PDF/A-2.pdf
https://canlii.ca/t/jq3kf#par62
https://canlii.ca/t/jq3kf#par64
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B. AIR CARRIERS’ COVID-19 VACCINATION POLICIES
12. On August 25, 2021, Air Canada announced that it was introducing a COVID-19
Vaccination Policy requiring that, subject to certain exceptions, all employees would have to be

fully vaccinated by October 31, 2021 (the “Air Canada Policy”). The Air Canada Policy notes

that:
In arriving at our decision to adopt this policy, we have weighed the options and
taken many factors into account such as the following:

e Safety First, Always — our core value, means our priority is the safety and
wellbeing of our people, customers, and other stakeholders;

e Our leadership in embracing health measures in response to the COVID-
19 pandemic;

e Our science-based conclusion that the most effective currently available
means to protect our people from COVID-19 and increasingly contagious
variants is for them to be fully vaccinated. Simply put, preventing the
disease is better than detecting it after the fact;

e The widespread availability of government-approved vaccines in Canada
and the increasing availability of vaccines in the other locations where
Air Canada employees fulfill their duties; and

e Individuals’ right to raise substantiated religious and medical exemptions
as contemplated in our Duty to Accommodate obligations.

13.  Under the Air Canada Policy, employees who, unless they qualified for an exemption, were

not vaccinated or failed to provide proof of vaccination were prohibited from entering any Air
Canada workplace and placed on unpaid leave without benefits for 6 months, after which period

their continuing employment relationship with Air Canada would be reassessed. '

14. Westlet introduced a COVID-19 Vaccination Policy dated October 13,2021 (the “WestJet
Policy”). The Westlet Policy provided that it was being implemented in accordance with
“legislative requirements as well as local, national, and international public health and industry

standards” and the company and its employees shared “responsibility to adhere to all reasonable

13 Air Canada COVID-19 Vaccination Policy at page 2, Exhibit C to the Affidavit of Lisa Redpath,
Motion Record Tab 3.
4 Air Canada COVID-19 Vaccination Policy at page 4, Exhibit C to the Affidavit of Lisa Redpath,
Motion Record Tab 3.
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precautions to protect against COVID-19".!1> The WestJet Policy further noted that it was aligned
with WestJet’s duties under the Canada Labour Code and the Canada Occupational Health and
Safety Regulations to take every reasonable precaution to protect its workers and to assess the

workplace for risks, including that of COVID-19 transmission.'¢

15. Under the Westlet Policy, personnel were required to be vaccinated, subject to
accommodations pursuant to the Canadian Human Rights Act and in accordance with WestJet’s
accommodation policy and procedure. Personnel who failed to comply with the Westlet Policy

were subject to discipline up to and including termination of employment for cause.

PART II - ISSUES

16. This Court should strike the Amended Claim without further opportunity to amend.

PART III - SUBMISSIONS
A. THE MOTION TO STRIKE SHOULD BE DECIDED FIRST

17. The defendants acknowledge that a certification motion should generally be the first
procedural motion heard in a proposed class proceeding.!” However, the Court has discretion to
hear a motion prior to certification and should do so in this case.!® Launching a proposed class
action is a matter of great seriousness that potentially affects many class members’ rights and the
liabilities and interests of defendants. Plaintiffs should properly plead their action before coming

to the Court to have it certified."”

18. This Court adopted a list of factors to consider when deciding whether to allow a motion
to strike to be brought prior to certification which includes whether the motion will dispose of the

whole proceeding or substantially narrow the issues and whether it is in the interests of economy

15 WestJet COVID-19 Vaccination Policy at page 1, Exhibit D to the Affidavit of Lisa Redpath,
Motion Record Tab 3.

16 WestJet COVID-19 Vaccination Policy at page 1, Exhibit D to the Affidavit of Lisa Redpath,
Motion Record Tab 3.

7 Moore v Canada (AG), 2022 FC 824 at para 14 [Moore].

18 Berenguer v WOW Air ehf, 2019 FC 407 at para 20 [Berenguer].

Y Kahnapace v Canada (Attorney General), 2023 FC 32 at para 117 [Kahnapacel].


https://www.canlii.org/en/ca/fct/doc/2022/2022fc824/2022fc824.pdf
https://canlii.ca/t/jq41d#par14
https://www.canlii.org/en/ca/fct/doc/2019/2019fc407/2019fc407.pdf
https://canlii.ca/t/j0z50#par20
https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/522887/1/document.do
https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/522887/1/document.do#page=54
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and judicial efficiency.?’ These factors mirror key objectives of class proceedings, namely judicial

economy and access to justice.?!

19. In Berenguer, this Court found that because the certification test incorporates the
requirement that the pleading disclose a reasonable cause of action, a party seeking to strike a
claim prior to certification should “establish that it would be in the interests of economy and
judicial efficiency to bifurcate the certification issues.”*? The strike motion should precede the
certification motion where there is an “obvious, fatal flaw striking at the root of this Court’s power
to entertain the proceeding”.?® In such cases, this Court has heard motions to strike prior to

certification motions.2*

20. The current claim has “obvious” and “fatal flaws”, and it would be in the interests of
economy and judicial efficiency, and efficiency, and would promote the fair and efficient
determination of the proceeding, to hear the motion to strike first. The Amended Claim is doomed
to fail and is an abuse of process because basic elements of the causes of action advanced cannot
be made out. Striking a claim that is doomed to fail promotes judicial economy. Additionally, it is
more efficient to strike the claim prior to certification to avoid preparation of lengthy affidavits
and argument on the merits of a class proceeding.?® Even if the motion to strike is only partially
successful, it will narrow the issues on certification, contributing to the just, most efficient, and

least expensive determination of the motion.

21. Likewise, it would not benefit the proposed class members to pursue a claim that is doomed
to fail. It is not unfair to the class members to strike the claim at this stage because the flaws with
the claim are not particular to the facts advanced by the proposed representative plaintiffs but relate
to the nature of the underlying claims being advanced. Striking the claim at this stage would

provide clarity for all parties involved.

20 Moore at para 17 citing to Berenguer at paras 20-21. These factors were also adopted in
Gottfriedson v Canada, 2013 FC 1213.

2! Hollick v Toronto (City), 2001 SCC 68 at para 15; Condon v Canada, 2015 FCA 159 at para 10.
22 Berenguer at para 23.

23 Berenguer at para 25.

24 See for example, Gottfiiedson v Canada, 2013 FC 1213 and Momi v Canada (Minister of
Citizenship and Immigration), 2005 FC 1484.

25 See for example, United Steelworkers at paras 38-40 where the Court commented on the
voluminous evidence submitted by the parties.


https://canlii.ca/t/jq41d#par17
https://canlii.ca/t/j0z50#par20
https://www.canlii.org/en/ca/fct/doc/2013/2013fc1213/2013fc1213.pdf
https://www.canlii.org/en/ca/scc/doc/2001/2001scc68/2001scc68.pdf
https://canlii.ca/t/51zq#par15
https://www.canlii.org/en/ca/fca/doc/2015/2015fca159/2015fca159.pdf
https://canlii.ca/t/gjxwf#par10
https://canlii.ca/t/j0z50#par23
https://canlii.ca/t/j0z50#par25
https://www.canlii.org/en/ca/fct/doc/2013/2013fc1213/2013fc1213.pdf
https://www.canlii.org/en/ca/fct/doc/2005/2005fc1484/2005fc1484.pdf
https://canlii.ca/t/jq3kf#par38
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B. THE LAW ON A MOTION TO STRIKE
22. Rule 221(1) lists the grounds on which the Court may strike a statement of claim.

23.  Under Rule 221(1)(a), the test is whether it is plain and obvious, assuming the facts pled
to be true, that each claim discloses no reasonable cause of action.?® To disclose a reasonable cause
of action, a claim must: (1) allege facts that are capable of giving rise to a cause of action; (2)
disclose the nature of the action which is to be founded on those facts; and (3) indicate the relief
sought, which must be of a type that the action could produce and that the Court has the jurisdiction
to grant.?” If a claim has no reasonable prospect of success it should be struck.?® The same test
applies whether the action in question seeks a private law remedy such as tort damages or a public

law remedy such as a remedy under the Charter.”

24. The requirement to plead adequate material facts is embodied in the Federal Courts Rules
and is mandatory.®? A plaintiff must plead material facts in sufficient detail to support the claim
and the relief sought.>! The pleading must tell the defendant who, when, where, how and what
gave rise to its liability.’? Pleadings that make bald allegations of fact or mere conclusory

statements of law fail to perform their role in identifying the issues.*’

25. While material facts set out in a claim must be taken as true for the purpose of Rule

221(1)(a), allegations based on assumptions and speculation need not be taken as true.** Where

26 Atlantic Lottery Corp Inc v Babstock, 2020 SCC 19 at para 14 [Atlantic Lottery).

2T Kakuev v Canada, 2022 FC 1721 at para 12; Bérubé v Canada,2009 FC 43 at para 24,
aff’d 2010 FCA 276; Zbarsky v Canada, 2022 FC 195 at para 13 [Zbarsky].

28 Atlantic Lottery at para 14; Albert et al v Canada Post Corp et al, 2024 FC 420 at para 11
[Albert].

29 Zbarsky at para 12; Khodeir v Canada (Attorney General), 2022 FC 44 at paras 8-9 [Khodeir].
3% Mancuso v Canada (National Health and Welfare), 2015 FCA 227 at para 20 [Mancuso];
Federal Courts Rules, SOR/98-106 [Federal Courts Rules], Rule 174.

3! Mancuso at para 16.

32 Mancuso at para 19.

33 Mancuso at para 17.

3% Bouchard v Canada, 2016 FC 983 at para 17.


https://www.canlii.org/en/ca/scc/doc/2020/2020scc19/2020scc19.pdf
https://canlii.ca/t/j8tcb#par14
https://www.canlii.org/en/ca/fct/doc/2022/2022fc1721/2022fc1721.pdf
https://canlii.ca/t/jtlcb#par12
https://www.canlii.org/en/ca/fct/doc/2009/2009fc43/2009fc43.pdf
https://canlii.ca/t/23181#par24
https://www.canlii.org/en/ca/fca/doc/2010/2010fca276/2010fca276.pdf
https://www.canlii.org/en/ca/fct/doc/2022/2022fc195/2022fc195.pdf
https://canlii.ca/t/jmgfq#par13
https://canlii.ca/t/j8tcb#par14
https://canlii.ca/t/jmgfq#par12
https://www.canlii.org/en/ca/fct/doc/2022/2022fc44/2022fc44.pdf
https://canlii.ca/t/jlrbg#par8
https://www.canlii.org/en/ca/fca/doc/2015/2015fca227/2015fca227.pdf
https://canlii.ca/t/glt7z#par20
https://laws-lois.justice.gc.ca/PDF/SOR-98-106.pdf
https://canlii.ca/t/80ps#sec174
https://canlii.ca/t/glt7z#par16
https://canlii.ca/t/glt7z#par19
https://canlii.ca/t/glt7z#par17
https://www.canlii.org/en/ca/fct/doc/2016/2016fc983/2016fc983.pdf
https://canlii.ca/t/gt6q2#par17
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allegations are contrary to judicially noticed facts, such allegations, are “manifestly incapable of

being proven.”??

26. Under Rule 221(1)(c), a claim may be struck if it is scandalous, vexatious, or frivolous. In
considering a motion to strike on these grounds, the Court is required to consider the merits of the
claim.*® A claim may be vexatious if a plaintiff brings an action to determine an issue which has
already been determined by a court of competent jurisdiction,>” where it is obvious that an action
cannot succeed, or if no reasonable person can reasonably expect to obtain relief.*® Failure to

plead material facts also renders a pleading vexatious.>

27.  Where a claim discloses no reasonable cause of action and is otherwise defective under
Rule 221(1)(c), it may also represent an abuse of process under Rule 221(1)(f).*® Making bald,
conclusory allegations of bad faith without any evidentiary foundation is also an abuse of process

within the meaning of Rule 221(1)(f).*!

C. TORT CLAIMS MUST FAIL

28. The pleaded tort claims disclose no reasonable cause of action. It is plain and obvious that
10 43 was issued pursuant to valid legal authority and therefore a fundamental element of each
cause of action cannot be made out and is doomed to fail. IO 43 is also a core policy decision and
therefore immune from tort liability except on the narrow grounds of bad faith or improper
purpose. Additionally, the Amended Claim improperly seeks to circumvent the prescribed
grievance process and therefore is an abuse of process. Finally, the plaintiffs have baldly pled the
elements of each cause of action and have not identified material facts capable of substantiating

the pleaded torts.

35 Khodeir at para 15.

3% Oleynik v Canada (Attorney General), 2014 FC 896 at para 20 [Oleynik]; Blackshear v
Canada, 2013 FC 590 at para 12.

37 Fitzpatrick v Codiac Regional RCMP Force, District 12,2022 FC 841 at para 14 [Fitzpatrick];
Lawyers’ Professional Indemnity Co v Coote, 2013 FC 643 at para 25, aft’d 2014 FCA 98 [Coote];
R v Mennes, 2004 FC 1731 at para 77 [Mennes)].

38 Fitzpatrick at para 14; Coote at para 25; Mennes at para 77.

39 Albert at para 40.

40 Oleynik at para 22.

' Albert at para 14.


https://canlii.ca/t/jlrbg#par15
https://www.canlii.org/en/ca/fct/doc/2014/2014fc896/2014fc896.pdf
https://canlii.ca/t/gdrmr#par20
https://www.canlii.org/en/ca/fct/doc/2013/2013fc590/2013fc590.pdf
https://canlii.ca/t/fxr9t#par12
https://www.canlii.org/en/ca/fct/doc/2022/2022fc841/2022fc841.pdf
https://canlii.ca/t/jpsdg#par14
https://www.canlii.org/en/ca/fct/doc/2013/2013fc643/2013fc643.pdf
https://canlii.ca/t/fzdqm#par25
https://www.canlii.org/en/ca/fca/doc/2014/2014fca98/2014fca98.pdf
https://www.canlii.org/en/ca/fct/doc/2004/2004fc1731/2004fc1731.html?resultIndex=1&resultId=aa7e1813072c466dbe32c45c565260f5&searchId=2024-03-13T15:55:23:893/2a4b8cd3f72d4cdf87b92d59408dc52e&searchUrlHash=AAAAAQAeY2FuYWRhIHYuIE1lbm5lcywgMjAwNCBGQyAxNzMxAAAAAAE
https://canlii.ca/t/1jfpk#par77
https://canlii.ca/t/jpsdg#par14
https://canlii.ca/t/fzdqm#par25
https://canlii.ca/t/1jfpk#par77
https://canlii.ca/t/gdrmr#par22

130

1) There is No Cause of Action Available in Tort
(a) Legal Authority

29. Each of the tort claims includes an element that the impugned action was taken without
legal authority or justification, or without a proper purpose. 10 43 was issued pursuant to a valid
legal authority and for a proper purpose and as such each of the alleged tort causes of action are

doomed to fail.

30. The IOs were issued pursuant to section 6.41(1) of the Aeronautics Act, RSC 1985, ¢ A-2,
which provides:
6.41 (1) The Minister may make an interim order that contains any provision
that may be contained in a regulation made under this Part

(a) to deal with a significant risk, direct or indirect, to aviation safety or
the safety of the public;

31. The Minister had the authority under section 6.41(1) to issue an interim order, which is not

disputed.** The Minister’s authority to issue the IOs has not been challenged in other claims.*’

32. The objective of 10 43 was considered by the Québec Superior Court in the United
Steelworkers decision and the objective accepted by the Court in that case demonstrates that 1O 43
was issued pursuant to the Minister’s authority under section 6.42(1). United Steelworkers was a
constitutional challenge brought by unions, companies, and employees within the federal
transportation sector, challenging the Minister’s vaccine mandates, which were implemented
either directly or through mandatory vaccination policies that businesses subject to federal
jurisdiction adopted for their employees. The impugned orders included 10 43, the IO at issue in

;44

this case, issued under section 6.41(1) of the Aeronautics Act.™ The applicants challenged the

vaccination mandates under section 7 of the Charter.

33.  In conducting the principles of fundamental justice analysis, the Court accepted that the
objective of the vaccine mandates was broader than just preventing the transmission of COVID-

19. The Court accepted that the objective also included the goals of reducing the risks linked to

42 Amended Claim at paras 2 & 24, Motion Record Tab 2.
¥ United Steelworkers at para 47.
* United Steelworkers at para 44 and Annex.
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COVID-19 for the safety of the federally regulated transportation system, and more particularly,
to prevent serious forms of illness that could cause absenteeism problems that could disrupt
transportation and the supply chain for basic necessities.*> The Charter analysis in United
Steelworkers demonstrates that the objective of the IO0s align with the authority granted to the
Minister to issue interim orders under section 6.41(1) of the Aeronautics Act to deal with a

significant risk, direct or indirect, to aviation safety or the safety of the public.
(b) Core Policy Immunity

34.  As delegated legislation, the I0s are core policy decisions and immune from liability in
tort, including negligence. They can only be challenged on the grounds of irrationality or bad faith.
Where it is plain and obvious that an impugned government decision is a policy decision, the claim

may properly be struck on the ground that it cannot ground an action in tort.*

35. Core policy decisions of the legislative and executive branches are shielded from tort
liability as long as they are not irrational or made in bad faith.*’” Core policy government decisions
are those based on public policy considerations, such as economic, social, and political factors.*®
The Supreme Court of Canada has cautioned that if courts were to weigh in on core policy
decisions, they would be second-guessing the decisions of democratically elected government

officials and simply substituting their own opinions.*’

36. Core policy decisions are immune from tort liability, including negligence, because each
branch of government has a core institutional role and competency that must be protected from
interference by the other branches.’® While legislation may make the Crown subject to liability as
though it were a person, the Crown is not a person and must be free to govern and make true policy

decisions without becoming subject to tort liability as a result of those decisions."!

% United Steelworkers at paras 184, 193, 194 & 207.

% R v Imperial Tobacco Canada Ltd, 2011 SCC 42 at para 91 [Imperial Tobacco].

*T Hinse v Attorney General (Canada), 2015 SCC 35 at para 36 [Hinse]; Imperial Tobacco at para
74; Nelson (City) v Marchi, 2021 SCC 41 at para 67 [Nelson].

® Imperial Tobacco at para 90, Canada (Attorney General) v Nasogaluak, 2023 FCA 61 at para
32 [Nasogaluak] citing to Nelson at para 44 (internal citations omitted).

¥ Nasogaluak at para 32 citing to Nelson at para 44 (internal citations omitted).

50 Nelson at paras 3 & 67.

31 Nelson at para 14 citing to Just v British Columbia, [1989] 2 SCR 1228 at p 1239.
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37. Public policy decisions involve choices that only governments make, such as decisions
taken at the highest level of government to adopt a course of action based on health policy or other

social and economic considerations.>>

38. There are four factors that help in assessing the nature of a government’s decision: (1) the
level and responsibilities of the decision-maker; (2) the process by which the decision was made;
(3) the nature and extent of budgetary considerations; and (4) the extent to which the decision was
based on objective criteria.”> However, none of these factors are determinative alone and courts
must assess all the circumstances.>® The underlying rationale — protecting the legislative and
executive branch’s core institutional roles and competencies necessary for the separation of powers

— serves as an overarching guiding principle for how to weigh the factors in the analysis.>
39.  Inthis case, and based on an analysis of these factors, IO 43 is a core policy decision.

40. Under the first factor, interim orders made under section 6.41(1) of the Aeronautics Act are
a form of delegated legislation.’® In issuing 10 43, the Minister was not acting as a public servant
working in an administrative or operational capacity but was issuing delegated legislation based
on a policy decision with broad application to address a public health and safety crisis.®’
Subjecting this policy decision to tort or negligence liability would have a chilling effect on good

governance.>®

41. Under the second factor, IO 43 was issued as part of a whole of government response to
the global pandemic. 10 43 implemented the Federal Government’s policy, communicated by
Prime Minister Justin Trudeau and Deputy Prime Minister Chrystia Freeland, that employers in
the federally regulated air, rail and marine transportation sectors would be required to establish
vaccination policies for their organizations.’ As part of the process, the Minister sought the advice

of the Public Health Agency of Canada, other government departments, and international

52 Nelson at para 39.

53 Nelson para 68.

5% Nelson at para 66.

55 Nelson para 68.

5 United Steelworkers at paras 74 & 77.
57 Hinse at para 35.

58 Nelson at para 62.

% Amended Claim at paras 19-23.
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organizations such as the World Health Organization and the International Civil Aviation

Organization.

42. The third factor addresses the difference between government decisions concerning
budgetary allotments for departments or government agencies (which are policy decisions) and
day-to-day budgetary decisions made by individual employees that do not raise separation of
powers concerns.’! In this case, the implementation of a whole of government vaccination policy
is not a routine decision that falls within the purview of individual employees; rather, it is a
ministerial exercise of power as part of a whole of government response to a global pandemic,

which engages separation of powers concerns.

43, Under the fourth factor, the Minister consulted on this policy, and acted with the assistance
of the Public Health Agency of Canada to support the implementation and maintenance of various
health measures related to COVID-19, which included COVID-19 testing and assessing vaccine
and mask effectiveness, in order to tailor the measures to the particular needs of the aviation
sector.5? The more a government decision weighs competing interests and makes value judgments,
the more likely separation of powers will be engaged because the Court would be substituting its

t. Here, the Minister was required to balance and weigh numerous interests

own value judgmen
and make value judgments. This is reflected in the language of 10 43 and its provision of

exemptions from the vaccination mandate.

44. Other decisions regarding vaccines have been found to be core policy decisions. For
example, in Abudu, the Ontario Superior Court determined that the Crowns’ decisions with respect
to their response to the 2009 HIN1 pandemic health risk “were identifiable policy decisions and
cannot therefore ground an action in tort”.%* In that case, the Federal Minister of Health had issued
an interim order respecting the sale and distribution of the HIN1 vaccine. The Court stated:

The HINI public vaccination program was a national strategy developed to address

the threat of a pandemic. Urgent action was taken in the face of a decided threat to

public health. An interim order was made. The interim order highlights the high
level policy decisions that were made by the Federal Government in addressing the

80 United Steelworkers at para 232.

6! Nelson at para 64.

82 United Steelworkers at paras 232 & 234.

63 Nelson at para 65.

% Abudu v Ledesma-Cadhit et al, 2014 ONSC 5726 at para 5 [Abudul].
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pandemic. In my view, these are core policy decisions as defined by the Supreme

gisogsrt in Imperial Tobacco and are not actionable in tort: Imperial Tobacco at para.
45. In Benrouayene, the Québec Superior Court found that it was premature and not clear that
the Minister of Transport’s interim order suspending direct flights from Morocco to Canada in
August 2021 due to the COVID-19 pandemic was subject to qualified immunity.®® However, that
case is distinguishable. The claim in Benrouayene challenged the way in which that interim order
was enacted and implemented, and the Court found this was a challenge to the operation or
procedure of implementing the policy, rather than to the actual policy decision itself.%” In this case,
the challenge is not one of procedural fairness in terms of how the policy was implemented, but is

rather a challenge directly to the policy itself.

46.  As 10 43 is a true policy decision, all allegations in the Amended Claim which seek to
impose liability in tort, including in negligence, should be struck.®® The only challenge that could
be advanced against the IOs is an allegation that they were made irrationally or in bad faith, which

has not been and cannot be properly pled in this case.
(c) Unionized Plaintiffs Required to Follow the Prescribed Grievance Process

47. The plaintiffs seek damages, claiming they were subject to adverse action by their federally
regulated employers, including disciplinary measures such as suspension and termination, induced
by IO 43. This claim arises out of plaintiffs’ and the proposed class members’ employment with
federally regulated businesses in the aviation industry, and not the federal government. For the
plaintiffs, who are or were members of certified trade unions and are therefore bound by a
collective agreement, the Amended Claim improperly seeks to circumvent the prescribed
grievance process.® This is an abuse of process and merits striking the claim in accordance with

Rule 221(1)(f).

5 Abudu at para 161.

% Benrouayene v Attorney General of Canada, 2023 QCCS 144 at para 35 [Benrouayene).

87 Benrouayene at para 35.

68 In particular, the following paragraphs in the Amended Claim allege tort liability and should be
struck: paras 1(h), 1(1), 1), 4, 5, 15, 18, 67-76, 84 & 85.

% Weber v Ontario Hydro, [1995] 2 SCR 929 at paras 67 & 76. See also, Albert at paras 59-61.
Some of the members of the proposed class may not be unionized employees; however, each of
the named plaintiffs is, or was, a union member.
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48. The Amended Claim alleges that, in response to the 10s, a term was introduced into the
collective agreements of unionized plaintiffs by their employers, requiring COVID-19 vaccination.

Those who did not comply were subject to disciplinary measures.”

49. Notably, 10 43 did not specify what measures employers should take with employees who
refused to be vaccinated and did not qualify for an exemption.”! Decisions to take disciplinary
measures against employees, including suspension and termination, were decisions by the

respective employers and not actions taken by Canada.

50.  The factual basis of this aspect of the Amended Claim is grounded in rights and obligations
under the relevant collective agreements, making this an employment dispute.”” The federal
government is not the plaintiffs’ employer nor are the defendants party to the collective agreements

governing the unionized plaintiffs’ employment.

51. As employees in certified trade unions working in federally regulated businesses in the
aviation industry, the plaintiffs’ collective agreements and Part I of the Canada Labour Code’””
provide a complete code governing the resolution of disputes arising out of those collective
agreements. This is the regime to be followed in the case of differences between employees and
employers with respect to the interpretation, application, administration, or alleged contravention

of a collective agreement. Final settlement of these disputes are to be settled by an arbitrator.’

52. Air Canada and WestJet both introduced COVID-19 vaccination policies. It does not
appear from the jurisprudence that the plaintiffs’ unions have filed a policy grievance with respect
to each employers’ mandatory vaccination policy.” It was open to the various federally regulated

businesses to determine what kind of consequences to implement in their COVID-19 vaccination

70 Amended Claim at paras 24-26.

"1'10 43, Exhibit B to the Affidavit of Lisa Redpath, Motion Record Tab 3.

72 This is consistent with the approach taken in United Steelworkers where the Court noted that
most of the parties agreed on the exclusive jurisdiction of the grievance adjudicators (see United
Steelworkers at para 57).

3 Canada Labour Code, ss 57-66.

"% Canada Labour Code, ss 57(1) and 58(1).

> Perrin v Canadian Union of Public Employees, 2023 FCA 104 at para 2; Watson v Canadian
Union of Public Employees, 2023 FCA 48 at para 6. The jurisprudence shows that some individual
grievances on this subject matter have been considered, reinforcing the availability of the
grievance regime (see Watson v CUPE, 2022 CIRB 1002 at para 28).
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policies. Any issue employees have with the policies their employers chose to implement, and their
unions chose not to grieve, can be subject to a complaint against the union pursuant to section 97

of the Canada Labour Code.”®

53. Incorporating claims involving unionized plaintiffs into the Amended Claim impermissibly
attempts to circumvent the grievance regime and should be struck pursuant to Rule 221(1)(f) as an

abuse of process.

2) The Material Facts Do Not Support a Cause of Action in Tort
54. Even if a cause of action were available in tort, the plaintiffs’ claims cannot succeed. The
plaintiffs have not pled material facts to ground a claim in tort. What constitutes a material fact is
determined in light of the cause of action and the damages sought to be recovered.”’ Pleadings that
make bald allegations of fact or mere conclusory statements of law fail to perform their role in
identifying the issues.”® In this case, the plaintiffs merely recite the elements of each cause of action

without substantiating their claims with material facts.

(a) Induced Breach of Contract

55. The plaintiffs’ claim for inducing breach of contract discloses no reasonable cause of action
and is bound to fail because Canada has not engaged in conduct which resulted in any breach of

contract and implementing the IOs was justified.

56. To establish the tort of inducing breach of contract, the plaintiffs must prove: knowledge
of the contract; an intention to bring about a breach of the contract, conduct which results in the
breach; damages to the plaintiff; and, the lack of anything that might justify what the defendant
did.”

57. The plaintiffs have not pled material facts to support an underlying breach of contract. The
plaintiffs do not have individual employment contracts but are subject to their respective collective
agreements. The Amended Claim does not point to any contractual provision that has been

breached, or any decision by an arbitration board or the Canada Industrial Relations Board

76 Canada Labour Code, s 97.

"7 Mancuso at para 19.

8 Araya v Canada (Attorney General), 2023 FC 1688 at para 65 citing to Mancuso at paras 16-17.
" Canada Steamship Lines Inc v Elliot, 2006 FC 609 at para 23 [Steamship).


https://canlii.ca/t/7vhv#sec97
https://canlii.ca/t/glt7z#par19
https://www.canlii.org/en/ca/fct/doc/2023/2023fc1688/2023fc1688.pdf
https://canlii.ca/t/k1tpr#par65
https://canlii.ca/t/glt7z#par16
https://canlii.ca/t/glt7z#par17
https://www.canlii.org/en/ca/fct/doc/2006/2006fc609/2006fc609.html?autocompleteStr=2006%20FC%20609&autocompletePos=1&resultId=9a2a2cf6069b4327974daf0a30b6397f&searchId=2024-03-25T15:05:50:601/2d9d1c1a246b45b1b3265e9475d654c0
https://canlii.ca/t/1ndcw#par23

137
16

supporting their allegation of breach of contract. Indeed, there is no suggestion that a grievance

has been brought in relation to Air Canada and WestlJet’s COVID-19 vaccination policies.

58. The policies introduced by WestJet and Air Canada that led to the plaintiffs’ discipline for
failure to provide proof of vaccination, or failure to vaccinate, were introduced for a variety of
reasons, not just IO 43. The decisions to introduce the polices were also influenced by WestJet and

Air Canada’s own policies and independent safety analyses.®

59. Even if 10 43 were interpreted to have “ordered” federally regulated transportation
providers, such as WestJet and Air Canada, to adopt their COVID-19 vaccination policies, as
alleged, there was justification.®! The plaintiffs bare pleading of “unjustified and thus unlawful”
conduct is inadequate to support a reasonable cause of action. There are no material facts to support

their claim of inducing breach of contract.
(b) Interference with Contractual Relations

60. Similarly, the claim for damages for interference with contractual relations discloses no

reasonable cause of action.??

61. The tort of interference with contractual relations is broader than the tort of inducing breach
of contract. The requisite elements of the tort are: an intention to injure the plaintiff; interference
with another’s method of gaining his or her business by illegal means; and economic loss caused

thereby.

62. The plaintiffs have not pled the material facts for a claim of interference with contractual
relations. In particular, they have not pled that Canada had an intention to injure them or that
Canada used illegal means to interfere with their business. The pleading simply contains a bare

pleading of interference with contractual relations.®*

80 Air Canada COVID-19 Vaccination Policy, Exhibit C to the Affidavit of Lisa Redpath, Motion
Record Tab 3; Westlet COVID-19 Vaccination Policy, Exhibit D to the Affidavit of Lisa Redpath,
Motion Record Tab 3.

81 While in the Charter context, the Court’s justification analysis in United Steelworkers at para
251 demonstrates that the IOs were justified.

82 Amended Claim at paras 1(h) & 76.

8 Steamship at para 23.

8 Amended Claim at para 76.
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63. Even if the plaintiffs were to amend their pleadings, their claims for interference with
contractual relations are bound to fail because they do not, and cannot, plead that the 10s were
illegal. In fact, the Amended Claim acknowledges that IO 43 was made pursuant to section 6.41(1)
of the Aeronautics Act, which permits the Minister to make an interim order “to deal with a

significant risk, direct or indirect, to aviation safety or the safety of the public”.®®

(c) Negligence

64. The Amended Claim does not plead the necessary material facts to support a claim in
negligence. It contains a bare pleading of damages for negligence without pleading the necessary

facts and law to support a cause of action in negligence.°

65. To plead negligence, the plaintiffs must plead material facts to support the existence of a
duty of care owed by the defendants to the plaintiffs, a breach of that duty, and damages that flow
from the breach of duty.®’

66. The Amended Claim does not plead any facts to establish that the defendants owed a duty

of care to the plaintiffs, or that they breached such a duty resulting in damages.

67. At paragraph 11 of the Amended Claim, the plaintiffs plead the provisions of the Crown
Liability and Proceedings Act, R.S.C. 1985, ¢ C-50 and say that Canada is “liable for the acts,
omissions, negligence and malfeasance of the employees, agents and management of Transport
Canada”, but they fail to plead any facts to support the existence of a duty of care and a breach of

that duty.

68. Furthermore, the plaintiffs cannot amend their pleading to plead the material facts
establishing a private law duty of care. The discretionary powers created by the Aeronautics Act
are to be exercised by the Minister in the public interest. A similar situation was considered in the
context of Ontario’s response to the West Nile Virus in Eliopoulos.®® The Ontario Court of Appeal

examined Ontario’s statutory duties under the Health Protection and Promotion Act and the broad

85 Amended Claim at para 2.

8 Amended Claim at para 1(h).

87 Kahnapace at para 126 citing to Canada (Attorney General) v Jost, 2020 FCA 212 at para 61.
88 Eliopoulos Estate v Ontario (Minister of Health and Long-Term Care), [2006] OJ No 4400
[Eliopoulos], leave to appeal dismissed, 2007 CanLII 19108 (SCC).
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discretion it conferred to the Minister of Health. The Court found that the discretionary powers
created by the statute were to be exercised, if the Minister of Health chose, in the general public
interest.® The Court remarked: “I fail to see how it could be possible to convert any of the
Minister’s public law discretionary powers, to be exercised in the general public interest, into
private law duties owed to specific individuals.”® A similar scheme exists under the Aeronautics
Act and accordingly, this is not just a failure to plead the requisite material facts, but a situation

where clearly no private law duty of care exists.
(d) Privacy

69. The plaintiffs have not pled the requisite material facts to sustain a cause of action in

privacy at either the common law or pursuant to a statute.

70. The common law tort of intrusion upon seclusion and the provincial statutory torts each
apply essentially the same test. The common law test requires: the defendant’s conduct must be
intentional, which includes reckless conduct; the defendant must have invaded, without lawful
justification, the plaintiff’s private affairs or concerns; and, a reasonable person would regard the

invasion as highly offensive causing distress, humiliation, or anguish.”!

71.  While the Minister’s decision to issue IO 43 was intentional (making out the first element
of the cause of action), there was no invasion of privacy by Canada and any collection of personal
information was justified and legally authorized. Accordingly, the plaintiffs have not pled the

material facts to establish the elements of a claim in privacy.
(e) Misfeasance in Public Office

72. The Amended Claim adds the tort of misfeasance in public office. This claim is also bound
to fail. There is no basis to establish that the Minister implemented IO 43 for an improper purpose

or that he was motivated by bad faith.

% Eliopoulos at para 17.

% Eliopoulos at para 17.

o1 Jones v Tsige, 2012 ONCA 32 at para 71. See also, Privacy Act, RSBC 1996, ¢ 373, s 1; Privacy
Act, CCSM 1987, c P125, s 2(1); Privacy Act, RSS 1978, ¢ P-24, s 2; Privacy Act, RSNL 1990, ¢
P-22,s 3.
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https://canlii.ca/t/1pxbt#par17
https://www.canlii.org/en/on/onca/doc/2012/2012onca32/2012onca32.pdf
https://canlii.ca/t/fpnld#par71
https://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-373/latest/rsbc-1996-c-373.html?autocompleteStr=privacy%20act%20rsbc&autocompletePos=2&resultId=aa2f29c6a92846e9b269e4c0a641745b&searchId=2024-03-27T09:46:08:486/dafcc264b25843af9b068696668a9a89
https://canlii.ca/t/849p#sec1
https://www.canlii.org/en/mb/laws/stat/ccsm-c-p125/latest/attachment/p125.pdf
https://canlii.ca/t/8gnq#sec2
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-p-24/latest/rss-1978-c-p-24.pdf
https://www.canlii.org/en/sk/laws/stat/rss-1978-c-p-24/latest/rss-1978-c-p-24.pdf
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-p-22/latest/rsnl-1990-c-p-22.html?autocompleteStr=privacy%20act%20RSNL&autocompletePos=1&resultId=7859c4362788455caddd46f86527a459&searchId=2024-03-27T09:48:24:560/c3633d735f6a4e01b5a030e5586698a8
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-p-22/latest/rsnl-1990-c-p-22.html?autocompleteStr=privacy%20act%20RSNL&autocompletePos=1&resultId=7859c4362788455caddd46f86527a459&searchId=2024-03-27T09:48:24:560/c3633d735f6a4e01b5a030e5586698a8
https://canlii.ca/t/89nn#sec3
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73. Misfeasance in public office is an intentional tort that is directed at the conduct of public
officers (here the Minister) in the exercise of their duties. The elements of the claim are: deliberate,
unlawful conduct in the exercise of public functions; awareness that the conduct is unlawful and
likely to injure the plaintiff, harm; a legal causal link between the tortious conduct and the harm

suffered; and an injury that is compensable in tort law.%?

74.  The plaintiff must establish that the public officer acted in a way that was deliberately and
knowingly inconsistent with the obligations of their office.”> Additionally, there is a subjective
mental element to the tort of misfeasance in public office whereby the defendant must have been
subjectively reckless or wilfully blind as to the possibility that harm was a likely consequence of

the alleged misconduct.”

75. The plaintiffs have failed to plead how the Minister deliberately engaged in conduct that
he knew to be inconsistent with the obligations of his office. Although the plaintiffs allege that the
Minister ignored the reality of the vaccines and the known and unknown potential for adverse
events associated with the vaccine®® they provide no material facts to support these bare and
conclusory allegations of reckless conduct. Furthermore, these allegations are contrary to the

findings in United Steelworkers that the vaccine mandate was implemented for a proper purpose.
D. THE CHARTER CLAIMS MUST FAIL

76. There are no separate rules of pleadings for Charter cases.”® A plaintiff who seeks to raise
a Charter claim must plead each of the constituent elements of the legal tests for determining
whether there has been a Charter violation and must plead sufficient material facts to satisfy the
criteria applicable to the provision in question.’” This is no mere technicality, “rather, it is essential
to the proper presentation of Charter issues”.”®> Material facts must be pled to support Charter

claims no less than any other type of claim on which an action rests.”” Bald, conclusory statements

92 Odhavji Estate v Woodhouse, 2003 SCC 69 at para 32 [Odhavi].

% Odhavi at paras 25, 28, & 29.

%* Odhavji at para 38.

5 Amended Claim at paras 67(a) & (b).

% Mancuso at para 21; Albert at para 17.

7 Mancuso at para 21; Zbarsky at para 17.

% Mancuso at para 21 citing to Mackay v Manitoba, 1989 CanLlII 26 (SCC), [1989] 2 SCR 357 at
p 361 [Mackay].

9 Zbarsky at para 37 citing to Mancuso at paras 22-24.
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https://www.canlii.org/en/ca/scc/doc/2003/2003scc69/2003scc69.pdf#page=20
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https://canlii.ca/t/glt7z#par21
https://canlii.ca/t/jmgfq#par17
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https://www.canlii.org/en/ca/scc/doc/1989/1989canlii26/1989canlii26.pdf
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii26/1989canlii26.pdf#361
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are insufficient.!”’ Allowing Charter litigation to proceed when a pleading lacks the requisite

material facts risks trivializing the Charter.!*!

77. According to this Court’s recent decision in Albert, this failing is particularly acute given
the host of appellate jurisprudence from across Canada that has dismissed actions and applications
alleging Charter and other violations stemming from the public health response to the pandemic.
In the face of the extensive body of jurisprudence, it was incumbent upon the plaintiffs to plead
material facts that would meet the legal test and would distinguish their case from the litany of
unsuccessful applications and actions.!%? In particular, the plaintiffs have not distinguished their

section 7 case from United Steelworkers which engages the same issues.
1) Relief is Not Available Under the Charter section 24(1)

78. The pleadings allege numerous Charter breaches and seek Charter damages. However,
regardless of the substantive Charter claims pled, there is no Charter remedy available to the

plaintiffs.

79.  Two provisions govern remedies for Charter violations: section 24(1) of the Charter and
section 52(1) of the Constitution Act, 1982. Each serves a different remedial purpose. Section 24(1)
provides a case-by-case remedy for unconstitutional acts of government agents operating under
lawful schemes whose constitutionality is not challenged. It can be invoked only by a party alleging
a violation of that party’s own constitutional rights. Section 52(1) of the Constitution Act, 1982,
by contrast, provides a remedy for laws that violate Charter rights either in purpose or in effect. It
provides that laws that are inconsistent with the Charter are of no force and effect to the extent of

the inconsistency.'*

80. Therefore, remedies for unconstitutional actions are properly grounded in section 24(1) of
the Charter and remedies for unconstitutional laws, in section 52(1) of the Constitution Act,

1982.1% In very limited circumstances, damages may be awarded for harms suffered as a result of

100 Zharsky at para 37 citing to Amos v Canada, 2017 FCA 213 at para 33.

101 Zbarsky at para 37 citing to Mackay at pp 361-362.

192 glbert at paras 43-45.

103 Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, ¢ 11, s 52(1)
[Constitution Act, 1982].

104 R v 974649 Ontario Inc, 2001 SCC 81 at para 14; R v Ferguson, 2008 SCC 6 at paras
35&61.
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https://laws-lois.justice.gc.ca/PDF/CONST_TRD.pdf
https://canlii.ca/t/8q7l#sec52
https://www.canlii.org/en/ca/scc/doc/2001/2001scc81/2001scc81.pdf
https://canlii.ca/t/51xh#par14
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a law subsequently declared unconstitutional. In Mackin, the Supreme Court of Canada held,
“absent conduct that is clearly wrong, in bad faith or an abuse of power, the courts will not award
damages for the harm suffered as a result of the mere enactment or application of a law that is

subsequently declared to be unconstitutional.”!%®

81. The Amended Claim is a challenge to the constitutionality of 10 43, which is a law as the
10s are “delegated” legislation.'® Any Charter challenge to the terms of the impugned IOs should
properly be framed as a claim seeking a remedy under section 52(1) of the Constitution Act,
1982.' However, relief under section 52(1) is not pled and, in any event, would be moot because

the 10s are no longer in effect.

82. The Amended Claim does not plead material facts related to specific government conduct
and Charter violations necessary to ground a section 24(1) claim. There is no assertion that the
impugned conduct under IO 43 was clearly wrong or an abuse of power. The plaintiffs make a
bare allegation of “bad faith through reckless disregard or willful blindness to the disproportional

unsubstantiated impact” of 10 43,'% but fail to set out any supporting material facts.

83. A claim that, in substance, challenges the constitutionality of delegated legislation, here 10
43,'% and seeks damages, must meet the Mackin threshold. It is plain and obvious that the qualified

immunity threshold set out in Mackin has not been met in this case.

84. On June 20, 2022, the last IO was repealed in response to the evolving epidemiologic

situation of the pandemic. The IOs have never been declared invalid by any court. Indeed, in

195 Mackin at para 78; see also Ward at para 39 [Ward). In Canada (Attorney General) v Power,
SCC Case No. 40241 [Power], the Supreme Court of Canada is considering whether Mackin
should be clarified, specifically whether the immunity should be absolute, or strengthened, for
primary legislation. However, the proposition the defendants rely on Mackin for in this proceeding
is not in issue in Power-.

106 United Steelworkers at paras 74 & 77.

197 Constitution Act, 1982, s 52(1).

108 Amended Claim at para 77.

199 RWDSU v Dolphin Delivery Ltd, [1986] 2 SCR 573 at paras 25 & 39; Greater Vancouver
Transportation Authority v Canadian Federation of Students — British Columbia
Component, 2009 SCC 31 at paras 87-90.
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United Steelworkers, the Québec Superior Court found that the 10s did not violate section 7, and

that even if there was a violation, the I0s were justified under section 1 of the Charter.'1°

2) Amended Claim Lacks Material Facts on Charter Infringements

85.  In addition to failing to meet the requirements for a Charter remedy, the Amended Claim

fails to satisfy the essential elements of the alleged Charter infringements.
(a) Section 2(a)

86. The plaintiffs’ claim that the issuance of 10 43 violated their freedom of conscience as
protected by section 2(a) of the Charter fails to disclose a reasonable cause of action. The plaintiffs
allege that by prohibiting them from accessing aerodrome property and carrying out their
employment duties in relation to commercial flight operations, 10 43 imposed significant
consequences on their choice not to undergo a medical procedure, and in doing so, infringed upon

their section 2(a) rights.!!!

87. The purpose of the protection for freedom of conscience granted under section 2(a) of the

112 and to ensure that no

Charter is to prevent interference with profoundly held personal beliefs
one is forced to act in a way that is contrary to their beliefs or conscience.!'!®* Profoundly held
personal beliefs are those that govern the perception of oneself, humankind, and nature,''* and are

conscientiously held and grounded in secular morality.!!®

88. To engage section 2(a) freedom of conscience rights, a claimant must demonstrate: (1) a

sincerely held belief or practice that has a nexus with conscience; and (2) interference, in a manner

10 United Steelworkers at paras 213 & 251-2.

T Amended Claim at para 78.

12 R v Edwards Books and Art Ltd. [1986] 2 SCR 713 at p 759 [Edwards].

3 Maurice v Canada (Attorney General), 2002 FCT 69 at para 10 [Maurice] citing R v Big M
Drug Mart Ltd, [1985] 1 SCR 295.

14 Roach v Canada (Minister of state for Multiculturalism and Citizenship) (1994), 113 DLR 4th)
67 (FCA) [Roach] at p 427 citing Edwards at p 759.

15 R v Morgentaler, [1988] 1 SCR 30 at p 179.
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that is not trivial or insubstantial, with the claimant’s ability to act in accordance with that belief

or practice.!!®

89. Here, the plaintiffs’ claim fails to establish the first requirement of the section 2(a) test.
The plaintiffs do not allege that their objections to vaccination against COVID-19 offend their
strongly held moral ideas of right and wrong or relate to any notion of secular morality. Instead,
the plaintiffs claim that there was insufficient data to establish that the authorized vaccines would
prevent the transmission of COVID-19,!'” and that inadequate attention was given to adverse
events or reactions occurring after administration of the vaccines.!!® In effect, the plaintiffs are
claiming that their particular views on the efficacy and safety of the relevant vaccines should be
protected as matters of conscience. The plaintiffs’ differing views on the adequacy of the vaccines
are not matters of conscience and lack the requisite profound moral dimension or connection to a

larger system of beliefs to engage section 2(a) protections.'!

90.  Absent a moral basis for their opposition to 10 43, the plaintiffs’ objections are more
analogous to lifestyle choices than matters of conscience.'? In R v. Schmidt, the Ontario Court of
Appeal held that constitutional protection cannot be afforded to all activities that individuals may
choose to define as central to their lifestyles and that extending constitutional protection to any

and all such lifestyle choices would make society ungovernable.!?!

(b) Section 2(d)

91. The plaintiffs’ claim that 10 43 violated section 2(d) of the Charter fails to disclose a
reasonable cause of action. The Amended Claim alleges that in enacting 10 43, the Minister
unilaterally added a fundamental term and condition of employment to the plaintiffs’ collective

agreements, absent collective bargaining, and that this violated the plaintiffs’ section 2(d) rights.!??

16 Mouvement laique quebecois v Saguenay (City), 2015 SCC 16 at para 86 citing the test
developed in Syndicat Northcrest v Amselem, 2004 SCC 47 at paras 56-9; see also Roach at p 427
and Affleck v The Attorney General of Ontario, 2021 ONSC 1108 at para 40 [Affleck].

117 Amended Claim at paras 48-55.

18 Amended Claim at paras 56-66.

19 Affleck at paras 40-46.

120 Affleck at paras 41-50.

121 R v Schmidt, 2014 ONCA 188 at para 40.

122 gAmended Claim at para 79.
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Even accepting this allegation as true for the purpose of this application, this is not a violation of

section 2(d).

92. Section 2(d) of the Charter protects freedom of association and the collective action of
individuals in pursuit of their common goals. Section 2(d) functions to protect: the right to join
with others and form associations; the right to join with others in the pursuit of other constitutional
rights; and the right to join with others to meet on more equal terms the power and strength of
other groups or entities.'?* In the collective bargaining context, section 2(d) only protects against
substantial interference with the process of collective bargaining and does not protect substantive

outcomes. '?*

93. “Substantial interference” requires conduct that is intended to, or has the effect of, seriously
undermining the activity of workers engaging in the collective bargaining process. The
interference must be so substantial that “it interferes not only with the attainment of the union
members’ objectives (which is not protected), but with the very process that enables them to pursue
these objectives by engaging in meaningful negotiation with the employer”.'?* Acts of bad faith or
unilateral nullification of negotiated terms without meaningful discussion or consultation may

significantly undermine the process of collective bargaining. '

94. The question in each case is whether the process of voluntary, good faith collective

bargaining between employees and the employer has been significantly and adversely impacted.'?’

95. Determining whether a government measure affecting the protected process of collective
bargaining amounts to a substantial interference involves two inquiries: (1) the first inquiry is into
the importance of the matter to the process of collective bargaining, and more specifically, to the
capacity of the union members to come together and pursue collective goals in concert; and (2) the
second inquiry is into the manner in which the measure impacts on the collective right to good

faith negotiation and consultation.'?

123 Mounted Police Association of Ontario v. Canada, 2015 SCC 1 at para 66 [Mounted Police].
124 Health Services and Support — Facilities Subsector Bargaining Assn v British Columbia, 2007
SCC 27 at paras 90 & 91 [Health Services|; Mounted Police at paras 71-72.

125 Health Services at para 91.

126 Health Services at para 92.

127 Health Services at para 92.

128 Health Services at para 93.
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96. The Amended Claim does not allege that 10 43 resulted in a substantial interference with
collective bargaining. Likewise, the plaintiffs do not plead that IO 43 touched on a matter that was
important to the process of collective bargaining or otherwise disrupted the balance of power
between employees and employer necessary to ensure the meaningful pursuit of workplace goals,

so as to “substantially interfere” with meaningful collective bargaining.

97.  Even if the pleadings were amended, the plaintiffs would have no basis in fact on which to
advance these allegations. 10 43 did not override an explicitly bargained term of a collective
agreement and did not impact the capacity of the union members to come together and pursue
collective goals. 10 43 was in force for 2 weeks, and the subsequent IOs maintaining the impugned

measures were collectively in place for less than a year.

98.  In addition, the Amended Claim fails to allege how 10 43 impacted the collective right to
good faith negotiation and consultation. The facts pled do not assert that IO 43 was issued in bad
faith or without prior consultation, and this cannot be proven in fact. Both the Court in United
Steelworkers and the preamble to IO 43 recognize that the Minister held consultations before

implementing the 10s.'%

(c) Section 7

99. The Amended Claim fails to plead a reasonable cause of action for a section 7 infringement
because it does not plead the deprivation of a protected interest. Furthermore, in United
Steelworkers, the Québec Superior Court found that the IOs were compliant with the principles of
fundamental justice.!** The same finding is inevitable in this case and the plaintiffs have not

distinguished their case from United Steelworkers.

100. To make out a section 7 Charter claim, the plaintiffs must identify a government law or
action which resulted in a risk to their life, liberty, or security of the person, and that contravenes

a specific principle of fundamental justice.'*!

129 United Steelworkers at paras 232 & 234; 10 43, preamble, Exhibit B to the Affidavit of Lisa
Redpath, Motion Record Tab 3.

130 United Steelworkers at paras 180-213.

B Ewert v Canada, 2018 SCC 30 at para 68.
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101.  The plaintiffs must identify the principle of fundamental justice on which they intend to

rely, “that requirement being ‘the real control over the scope and operation of section 7.1

102. In this case, the plaintiffs have not alleged the deprivation of any protected interest. They
have also failed to explain how the principles of fundamental justice have been contravened.
Instead, they baldly plead that 10 43 “was overly board [sic], arbitrary and grossly
disproportionate”,!*? without pleading how IO 43 was inconsistent with the principles of

fundamental justice.

103.  The direct connection between 10 43 and the prevention of more serious forms of illness
that could have impacted the safety of the federally regulated transportation system is obvious.
The Amended Claim fails to identify any conduct captured by the 1Os that is unrelated to its
purpose, or that causes effects that are not related to the objective. Requiring employers to ensure
that all employees who are able to be vaccinated are vaccinated is directly related to the objective

of the 10s.

104. In terms of whether 10 43 was grossly disproportionate, the Amended Claim fails to
identify any effects of the IOs which are disproportionate to the objective of protecting the safety

of the federally regulated transportation system.

105. In United Steelworkers, the Québec Superior Court found that although the impugned
provisions engaged the liberty and security of the person in its psychological dimension, the
measures respected the principles of fundamental justice, and were therefore consistent with

section 7.3
(d) Section 15

106. The Amended Claim also fails to adequately plead a reasonable cause of action for breach

of section 15 of the Charter.

107.  Section 15 of the Charter provides that every individual is equal before and under the law

and has the right to equal protection and benefit of the law without discrimination, and in particular,

132 Prentice v Canada (FCA), 2005 FCA 395 at para 45, citing to Chaoulli v Québec (Attorney
General), 2005 SCC 35.

133 Amended Claim at para 80.

13% United Steelworkers at paras 155-213.
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without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental
and physical disability. A reasonable cause of action pursuant to section 15(1) of the Charter
requires the plaintiffs to plead that the impugned law or state action: (a) creates a distinction based
on enumerated or analogous grounds, on its face or in its impact; and (b) imposes a burden or
denies a benefit in a manner that has the effect of reinforcing, perpetuating, or exacerbating

disadvantage. '

108.  The plaintiffs have not pled any distinction on enumerated or analogous grounds based on
immutable or constructively immutable characteristics, to support their section 15 claim. They also
have not pled any material facts to demonstrate the distinction effected by 10 43 has the effect of

reinforcing, perpetuating, or exacerbating a disadvantage faced by a protected group.!'*¢

109. Instead, the Amended Claim simply alleges that IO 43 “has the effect of perpetuating or
promoting the view that the plaintiffs and Class Members are less capable or worthy of recognition
or value as human beings or manner of Canadian society, equally deserving of concern, respect
and consideration”.'*” The Amended Claim fails to specify how this relates to a protected ground
under section 15, why or how this view is perpetuated by 10 43, or why or how this view is

discriminatory within the meaning of section 15.
3) Any Charter infringement would be justified

110. Even if the Court were to find a Charter violation, any infringement would be justified
pursuant to section 1 of the Charter. In United Steelworkers, though the Québec Superior Court
found there was no violation of section 7, it still examined section 1 and determined that the 10s
were justified, as being a reasonable limit in the context of a free and democratic society.!3® The

findings in United Steelworkers are highly persuasive.

111.  In United Steelworkers, given the context of the COVID-19 pandemic and the
government’s reason for issuing the 10, the Court found “the objective of ensuring transportation

safety was urgent and real.”'*® The Court held that there is “a rational connection between the

135 R v Sharma, 2022 SCC 39 at para 28.
136 Amended Claim at para 81.

137 Amended Claim at para 81.

138 United Steelworkers at paras 251-2.
139 United Steelworkers at para 227.
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objective and the challenged measure.”'*° The Court further found that “vaccination as such is a
public health measure which serves the public interest”!*! and that “vaccination has enabled the

Canadian transportation system to be more resilient”.!4?

112.  The plaintiffs make a bare pleading that the alleged infringements of sections 2(a), 2(d), 7
and 15 cannot be justified pursuant to the criteria of section 1 of the Charter because these

13

infringements “were not minimally impairing and there was no proportionality between the
deleterious and salutary effects” of 10 43.'%* However, the pleading speaks only to whether the
vaccines prevent viral transmission,'** and not to the broader objective of reducing the risks linked
to COVID-19 for the safety of the federally regulated transportation system, and more particularly,
to prevent serious forms of illness that could cause absenteeism problems that could disrupt

transportation and the supply chain for basic necessities.!

113. This is the broader objective identified in United Steelworkers, which should inform the
justification analysis in this case. Given the failure to plead material facts to support their
justification claim, and the findings in United Steelworkers, the Amended Claim does not disclose
any reasonable Charter claims, is doomed to fail, and seeks to re-litigate issues already decided

by the Québec Superior Court.
E. FURTHER AMENDMENTS SHOULD NOT BE PERMITTED

114. A motion to strike may be granted with or without leave to amend. While amendments may
be permitted to accommodate inadequacies attributable to drafting,'*® when the defect cannot be

cured by amendment, leave to amend should not be granted.'#’

115.  The plaintiffs should not be permitted to amend their claim because the defects in pleadings

cannot be cured by amendment. The defendants have identified the defects in the pleadings to the

140 United Steelworkers at para 230; see also Ben Naoum v AGC, 2022 FC 1463 at para 45 and
Lavergne-Poitras v Canada (Attorney General), 2021 FC 1232 at paras 69-77.

Y United Steelworkers at para 247; see also Neri v Canada, 2021 FC 1443 at paras 73-74.

142 United Steelworkers at para 250.

143 Amended Claim at para 82.

144 Amended Claim at paras 46-55.

45 United Steelworkers at paras 184, 193, 194 & 207.

146 Nasogaluak at para 19.

147 Simon v Canada, 2011 FCA 6 at para 8.
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plaintiffs, 4

who, despite having had opportunity to remedy the factual deficiencies and having
filed an Amended Claim, have failed to cure the inadequacies. These are not merely drafting

deficiencies, but rather demonstrate that the causes of action advanced are not available.

116. In these circumstances, it can only be assumed that if the plaintiffs could plead with more

particularity, they would have done so.

117.  In Al Omani, the Court held “adequate pleadings are required up front; adequate material
facts are mandatorily required.”'* Courts have refused permission to amend where plaintiffs have
had months to amend deficient pleadings, noting that it can only be “assum[ed] that if the Plaintiff
had more particulars than were provided, the Claim would have been amended. For that reason, I

see no useful purpose in granting leave to amend at this point in time.”!*°

PART IV — ORDERS SOUGHT

l. An Order striking the claim, in its entirety, without further opportunity to amend,

2. In the alternative, if leave for further amendments is granted, an Order that the Further

Amended Statement of Claim be served within 45 days of the Order; and,
3. Costs.

ALL OF WHICH IS RESPECFULLY SUBMITTED.

Date: April 2, 2024 5’\—/—,

Attorney General of Canada
Department of Justice Canada
British Columbia Regional Office
900-840 Howe Street

Vancouver, BC V67 259

Per: Shelan Miller

Tel: (604) 209-7502

Email: Shelan.Miller(@justice.gc.ca
Counsel for the Defendants

148 Exhibit A to the Affidavit of Lisa Redpath, Motion Record Tab 3.
49 41 Omani v Canada, 2017 FC 786 at para 24.
150 McCreight v AGC, 2012 ONSC 1983 at para 107.


mailto:Shelan.Miller@justice.gc.ca
https://www.canlii.org/en/ca/fct/doc/2017/2017fc786/2017fc786.pdf
https://canlii.ca/t/hn8t6#par24
https://www.canlii.org/en/on/onsc/doc/2012/2012onsc1983/2012onsc1983.pdf
https://canlii.ca/t/fr77k#par107

	Motion Record of the Defendants - His Majesty the King in Right of the Government of Canada and the Minister of Transportation
	Index
	Tab 1 - Notice of Motion
	Tab 2 - 2023 10 11 Amended Statement of Claim
	RELIEF SOUGHT

	Tab 3 - Affidavit  #1 of Lisa Redpath made on March 25, 2024
	Exhibit A - correspondence to Plaintiffs’ counsel dated August 30, 2023, and November 8, 2023
	Exhibit B - copy of Interim Order 43, Repealed – Interim Order Respecting Certain Requirements for Civil Aviation Due to COVID-19, No. 43, Minister of Transport (October 29, 2021)
	Exhibit C - copy of the Air Canada, COVID-19 Vaccination Policy, Corporate Safety and Global Human Resources (August 25, 2021), and a copy of the correspondence to Air Canada employees from the Air Canada Vice President and Chief Medical Officer dated August 25, 2021
	Exhibit D - copy of the WestJet, COVID-19 Vaccination Policy, (October 13, 2021)

	Tab 4 - Written Representations of the Defendants.pdf
	OVERVIEW
	PART I – STATEMENT OF FACTS
	A. THE NOW-REPEALED INTERIM ORDERS
	B. AIR CARRIERS’ COVID-19 VACCINATION POLICIES

	PART II – ISSUES
	PART III – SUBMISSIONS
	A. THE MOTION TO STRIKE SHOULD BE DECIDED FIRST
	B. THE LAW ON A MOTION TO STRIKE
	C. TORT CLAIMS MUST FAIL
	1) There is No Cause of Action Available in Tort
	(a) Legal Authority
	(b) Core Policy Immunity
	(c) Unionized Plaintiffs Required to Follow the Prescribed Grievance Process

	2) The Material Facts Do Not Support a Cause of Action in Tort
	(a)  Induced Breach of Contract
	(b) Interference with Contractual Relations
	(c) Negligence
	(d) Privacy
	(e) Misfeasance in Public Office


	D. THE CHARTER CLAIMS MUST FAIL
	1) Relief is Not Available Under the Charter section 24(1)
	2) Amended Claim Lacks Material Facts on Charter Infringements
	(a) Section 2(a)
	(b) Section 2(d)
	(c) Section 7
	(d) Section 15

	3) Any Charter infringement would be justified

	E. FURTHER AMENDMENTS SHOULD NOT BE PERMITTED

	PART IV – ORDERS SOUGHT


