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BETWEEN:

DANIEL HARTMAN
Appellant

and

ATTORNEY GENERAL OF CANADA, THE DEPARTMENT OF HEALTH CANADA,
and PATRICIA A. HAJDU (MINISTER OF HEALTH)

Respondents
NOTICE OF APPEAL

THE APPELLANT, DANIEL HARTMAN, APPEALS to the Court of Appeal from the
judgment of The Honourable Judge S. Antoniani, dated March 24, 2025, made at the Ontario
Superior Court of Justice, striking out the Appellant’s Statement of Claim in its entirety, without
leave to amend, on the basis that it disclosed no reasonable cause of action.

THE APPELLANT ASKS that the judgment be set aside, and a judgment be granted as
follows:

1. Reinstatement of the Claim — An order restoring the Appellant’s action
(Statement of Claim) in the Superior Court, effectively reinstating the claim that
was struck by the motion judge.

2. Leave to Amend — An order permitting the Appellant to amend the Statement of
Claim. This would allow the Appellant to cure any deficiencies in the pleadings by
adding further facts or particulars, as proposed in the court below or as may be
necessary.

3. Other Relief — Such further or other relief as the Court of Appeal deems just.



THE GROUNDS OF APPEAL are as follows:

1. Errorin Dismissing the Claim under Rule 21 (No Reasonable Cause of Action):
The learned motion judge erred in law by striking the Statement of Claim under
Rule 21.01(1)(b) for failure to disclose a reasonable cause of action. The learned
judge misapplied the “plain and obvious” test applicable on a motion to strike. In
particular, the judge failed to read the pleading generously and assume the facts
pleaded to be true, as required. It was not “plain and obvious” that the
Appellant’s claim had no reasonable prospect of success. The causes of action
pleaded — negligence and misfeasance in public office — raise novel questions of
law and mixed fact (especially in the context of a public health response to a
pandemic). Novel issues should not be cut off at the pleadings stage unless it is
absolutely certain that the claim cannot succeed. The learned motion judge’s
threshold for striking was unduly low and amounted to an improper
determination of the merits of the case without evidence. This constitutes a
reversible error in applying Rule 21, which warrants the Court of Appeal’s
intervention.

2. Error in Duty of Care/Proximity Analysis (Anns/Cooper Test): The learned motion
judge erred in concluding that the Respondents (the Government of Canada,
Health Canada, and the Minister of Health) owed no private law duty of care to
the Appellant’s son, Sean Hartman. In applying the Anns/Cooper two-stage test
for duty of care, the judge mischaracterized or misapplied the proximity analysis
at stage one. The judge accepted the Respondents’ argument that government
statements and actions directed to the general public cannot give rise to a
private duty owed to an individual. In particular, the judge focused on the fact
that the safety and efficacy representations about the COVID-19 vaccine were
made to the Canadian public at large and found there were no direct
communications to or special relationship with Sean Hartman.

3. The Appellant submits that this analysis was flawed. The Statement of Claim
pleaded that the Respondents knew of specific risks (e.g. heightened myocarditis
risk in adolescent males) and nonetheless targeted the youth population
(including Sean) with assurances of safety. Facts, if proven, could establish a
relationship of proximity despite the broad public context. While the legislative
scheme does not expressly create a private law duty, that by itself is not
determinative. The Appellant’s claim is that government actors undertook
responsibilities (e.g. regulatory approval, public risk communication) that directly
and foreseeably affected a defined class of individuals — namely, recipients of the
vaccine in Sean Hartman’s circumstances. It is at least arguable that a novel duty
of care exists in these circumstances, or that the proximity requirement could be
satisfied by the foreseeability of harm to an identifiable class and the reliance on



government pronouncements. By dismissing the duty of care at the pleadings
stage, the learned motion judge prematurely extinguished a potentially viable
claim, contrary to the admonition that novel duty questions should be allowed to
proceed to trial if plausible.

Error in Finding Government Actions to be “Core Policy” Immune from Liability:
The learned motion judge further erred by characterizing the impugned
government conduct as core policy decisions and thereby immunizing the
Respondents from negligence liability. The learned judge, relying on authorities
such as the Supreme Court’s decision in R. v. Imperial Tobacco, found that the
Respondents’ decisions in authorizing COVID-19 vaccines under an interim order
and making public health recommendations were “made at the highest level” of
government and involved social and economic considerations, thus constituting
true policy decisions. As a result, the learned judge held that any alleged
negligence was not justiciable in tort due to core policy immunity. The Appellant
submits that this was an error for two reasons: (a) Not all the alleged misconduct
was “core policy” in nature, and (b) determining the policy/operational
classification on a pleadings motion was inappropriate. The Statement of Claim
includes allegations of operational negligence, such as failing to adequately
communicate known risks, failing to conduct proper post-market surveillance,
and ignoring specific safety data. These actions (or inactions) could be viewed as
the implementation of policy or as ordinary administrative duties, rather than
high-level policy formulation. The law draws a distinction between core policy
decisions (which are immune) and operational acts or omissions (which can
attract liability). The motion judge, however, adopted a blanket approach
effectively shielding all conduct of the Respondents.

This blanket approach is inconsistent with Supreme Court guidance that true
“core policy” decisions are those involving political, social, and economic
deliberations at a high level, and that there is no simple bright-line test. Many
governmental activities — especially in administering programs or disseminating
information — are not pure policy choices but exercises of statutory duties or
administrative functions. Whether the Respondents’ acts were policy or
operational is a fact-specific question that should not have been determined
without evidence. By deciding this issue on a Rule 21 motion, the judge deprived
the Appellant of the opportunity to develop a factual record that might show the
impugned decisions were operational or ministerial in nature. In short, the
learned motion judge erred in law in overly broad application of policy immunity,
resulting in the premature dismissal of the negligence.

Error in Striking the Misfeasance in Public Office Claim: The learned motion judge
also erred in striking the Appellant’s claim for misfeasance in public office at the



pleadings stage. Misfeasance in public office is an intentional tort aimed at
wrongful exercises of public power by officials who either intend to harm or act
with knowledge that they are exceeding their lawful authority and that their
conduct will likely harm the plaintiff. The Appellant’s pleading expressly set out
the key elements of misfeasance as recognized in Odhavji Estate v. Woodhouse,
2003 SCC 69. In particular, the Statement of Claim (as proposed to be amended)
alleged that Health Canada and the Minister acted unlawfully and in bad faith,
knowing their conduct was improper and likely to cause harm. For example, the
pleading states that the Respondents were “recklessly indifferent or willfully
blind in discharging [their] responsibilities of requlatory approval and oversight”
of the vaccine, leading to Sean Hartman’s death. It further alleges that the
Respondents “knew that the vaccine was unsafe [and] was likely to harm
individuals such as the Plaintiff’s son and yet took actions that were objectively
inconsistent with their statutory duties”, and that they “specifically ignored and
in fact concealed the significant and present risk of adverse events — including
death” while encouraging Canadians to vaccinate. These pleaded facts, if proven,
satisfy the elements of misfeasance in public office: (i) deliberate unlawful
conduct in the exercise of public functions, and (ii) awareness that the conduct
was unlawful and likely to harm the plaintiff (along with causation and damage)
Despite these detailed allegations, the learned motion judge concluded that the
“necessary elements to ground an action in misfeasance in public office are not
present” in the pleading. With respect, this was an error. The learned judge
appeared to require a level of particularized proof that is not realistic at the
pleading stage — effectively demanding evidence of the officials’ state of mind
and knowledge before discovery.

On a Rule 21 motion, the court must assume the truth of the facts pleaded.
Here, the facts pleaded (e.g. that the Minister knew of specific dangers and
knowingly misled the public or ignored legal duties) should have been taken as
true for the purposes of the motion. If so assumed, the misfeasance claim is
legally tenable. Moreover, the judge’s invocation of “core policy” or lack of
proximity is irrelevant to misfeasance, since misfeasance is an intentional tort
that does not depend on a duty of care and does not immunize bad faith or
unlawful conduct. In other words, there is no “policy immunity” for acts done in
bad faith or unlawfully. By conflating the misfeasance claim with the negligence
analysis, the motion judge fell into error. The Appellant submits that the
misfeasance claim was sufficiently pleaded (or at least could be sufficiently
pleaded with amendment) and should have survived the Rule 21 motion. The
judge’s failure to allow this claim to proceed was a serious error warranting
appellate intervention.



8. Errorin Denying Leave to Amend the Pleading: The learned motion judge erred
in law by denying the Appellant leave to amend the Statement of Claim. It is a
fundamental principle of civil procedure that amendments to pleadings should
be freely allowed unless the defects are incurable, and amendment would be
futile or prejudicial. Rule 26.01 of the Rules of Civil Procedure directs that the
court “shall grant” leave to amend a pleading “at any time” unless the opposing
party would suffer prejudice not compensable in costs. Even on a motion to
strike, if it is possible that an amendment could save the claim, the plaintiff
should be given an opportunity to re-plead rather than the action being
dismissed outrightfile-The motion judge in this case acknowledged the governing
principle that leave to amend should only be refused in the “clearest of cases”
where the pleading’s deficiencies cannot be cured. However, the learned judge
then proceeded to deny any amendment, asserting that even the proposed
amended pleading would have no reasonable prospect of success. The Appellant
respectfully submits that this was unjustified. The Appellant had tendered a draft
Amended Statement of Claim (adding over four pages of additional material) to
address the concerns raisedfile-Those amendments provided further details of
the alleged duty of care and the bad faith conduct of the Respondents. The
learned judge ruled that the amendments did not fix the “primary deficits” in the
claim, chiefly the lack of a proximate relationship and the lack of particularized
unlawful conduct — and thus deemed any amendment futile. In doing so, the
learned judge effectively decided contested issues of law against the Appellant in
a final manner. This approach is inconsistent with the general policy of allowing
amendments to determine matters on their merits. Even if the initial pleading
was imperfect, the proper course was to permit amendment, especially given
the importance of the issues (involving the death of the Appellant’s son) and the
evolving legal context of pandemic-related claims. This was not one of the
“clearest” cases where amendment was hopeless — reasonable jurists might
disagree on the duty of care or misfeasance questions, which suggests that a
refined pleading could arguably succeed. By denying leave to amend, the motion
judge imposed an unnecessary finality. The Appellant submits that the Court of
Appeal should overturn that aspect of the decision and grant leave to amend the
Statement of Claim so that the claim can be pleaded properly and adjudicated on
its merits.

THE BASIS OF THE APPELLATE COURT’S JURISDICTION IS:

1. The Judgement made on March 24, 2025, was a final judgment of Justice
Antoniani, a judge of the Superior Court of Justice in Toronto, dismissing the
Appellant’s Claim, pursuant to s.137.1 of the Courts of Justice Act.



2. pursuant tos. 6(1)(b) and (d) of the Courts of Justice Act, an appeal lies to the
Court of Appeal from a final order of a judge of the Superior Court of Justice
under s.137.1 of the Courts of Justice Act; and

3. There is no requirement of leave to appeal under the Courts of Justice Act or the
Rules.

The Appellant requests that this appeal be heard at Toronto.

April 23, 2025 Umar A. Sheikh

UMAR SHEIKH PERSONAL
LAW CORPORATION

PO Box 24062 Broadmead RPO
Victoria, BC V8X 0B2
usheikh(@sheikhlaw.ca

Lawyer for the Appellant

TO  ATTORNEY GENERAL OF CANADA

Department of Justice

Ontario Regional Office

120 Adelaide Street West, Suite 400

Toronto, Ontario M5SH 1T1

Per: Mahan Keramati and Adrian Zita-Bennett

Lawyers for the Respondents

RCP-E 61A (February 1, 2021)


mailto:usheikh@sheikhlaw.ca

DANIEL HARTMAN -and- ATTORNEY GENERAL OF CANADA et al.
Plaintiff Defendants

Court File No.

Court of Appeal for Ontario

PROCEEDING COMMENCED AT
TORONTO

NOTICE OF APPEAL

SHEIKH LAW
PO Box 24062 Broadmead RPO
Victoria BC V8X 0B2

Umar A. Sheikh
usheikh@sheikhlaw.ca
Tel: 250413 7497

Lawyers for the Plaintiff

RCP-F 4C (September 1, 2020)




8

Electronically issued / Délivré par voie électronique : 27-Sep-2023 Court File No./N® du dossier du greffe : CV-23-00000115-0000
Simcoe Supearor Court of Justice ! Cour supérieure de justice

A Wy

il

&

Lo
e

Bl
iy

btbiE g,
RN B g
oy
o &
0 0 -
i e
il . E
= =
iz ;
&
W . T
o

R
Court File No.
ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:
{Caurt Seal)
DANIEL HARTMAN
Plaintiff

and

ATTORNEY GENERAL OF CANADA, THE DEPARTMENT OF HEALTH CANADA and
PATRICIA A. HAJDU (MINISTER OF HEALTH)

Defendants

STATEMENT OF CLAIM

TO THE DEFENDANT

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the Plaintiff. The Claim
made against you is set out in the following pages.

IFYOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer acting for you must
prepare a Statement of Defence in Form 18A prescribed by the Rules of Civil Procedure, serve it
on the Plaintiff's lawyer or, where the Plaintiff does not have a lawyer, serve it on the Plaintiff,
and file it, with proof of service in this court office, WITHIN TWENTY DAYS after this Statement of
Claim is served on you, if you are served in Ontario.

If you are served in another province or territory of Canada or in the United States of
America, the period for serving and filing your Statement of Defence is forty days. If you are
served outside Canada and the United States of America, the period is sixty days.

Instead of serving and filing a Statement of Defence, you may serve and file a Notice of
Intent to Defend in Form 188 prescribed by the Rules of Civil Procedure. This will entitle you to
ten more days within which to serve and file your Statement of Defence.
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IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN AGAINST YOU IN
YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO DEFEND THIS
PROCEEDING BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY
CONTACTING A LOCAL LEGAL AID OFFICE.

IF YOU PAY THE PLAINTIFF'S CLAIM, and $20,000 for costs, within the time for serving and
filing your Statement of Defence you may move to have this proceeding dismissed by the Court.
If you believe the amount claimed for costs is excessive, you may pay the Plaintiff's claim and
5400 for costs and have the costs assessed by the Court.

TAKE NOTICE: THIS ACTION WILL AUTOMATICALLY BE DISMISSED if it has not been set
down for trial or terminated by any means within five years after the action was commenced
unless otherwise ordered by the court.

Date lssued by

Local Registrar

Address of  Suite 301 - 50 Frederick Hobson VC Drive
court office:  Simcoe, Ontario N3Y OE4

TO: Attorney General of Canada
Office of the Deputy Attorney General of Canada
284 Wellington Street
Ottawa ON K1A OHS8

AND TO: The Department of Health Canada
Office of the Deputy Attorney General of Canada
284 Wellington Street
Ottawa ON K1A OHS8

AND TO: Patricia A. Hajdu (Minister of Health)
Office of the Deputy Attorney General of Canada
284 Wellington Street
Ottawa ON K1A OHE8
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CLAIM

1. The Plaintiff claims:

(a)

(b)

(c)

(d)

(e)

(f)

(g)

(h)

(i)

Damages for loss of care, guidance and companionship under the Family Law Act,

R.5.0. 1990, c. F.3 as amended in the amount of $350,000.00;

Damages for nervous shock in the amount of $200,000.00;

General Damages as a result of the Defendants Misfeasance in Public Office in the

amount of $2,000,000.00;

General Damages as a result of the Defendants Deceit and Fraud in the amount of

$2,000,000.00;

Damages as a result of the Defendants negligence in the amount of $550,000.00;

Punitive or exemplary and/or aggravated damages in the amount of

$4,000,000.00;

Special damages in an amount to be particularized prior to the trial of this action;

prejudgment interest in accordance with section 128 of the Courts of Justice Act,

R.5.0. 1990, c. C.43, as amended;

postjudgment interest in accordance with section 129 of the Courts of Justice Act,

R.5.0. 1990, c. C.43, as amended;
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(i) the costs of this proceeding, plus all applicable taxes; and

(k) Such further and other Relief as to this Honourable Court may seem just.

The Parties

2. The Plaintiff Daniel Hartman ("Daniel”) is the father of the deceased, Sean Hartman, who
was a minor when deceased, advances this action pursuant to the Family Low Act, s. 61, R.5.0.
1990, c. F.3, s. 61 (1); 1999, c. 6, 5. 25 (25); 2005, c. 5, s. 27 (28). Daniel resided in the city of xx in

the Province of Ontario.

3. The Defendant, The Attorney General of Canada ("Canada"), is the properly named
defendant in actions against the government of Canada pursuant to s. 23(1) of the Crown Liability

and Proceedings Act, R.S.C. 1985, c. 80.

4, The Defendant, Patricia A. Hajdu ("Hajdu”) served as Minister of Health for Canada from
2020 to 2021. Hajdu oversaw the Department of Health Canada and the Public Health Agency of
Canada, key agencies coordinating the Canadian government's response to the COVID-19

pandemic.

5. The Defendant, The Department of Health Canada ("Health Canada”) is overseen by the
Minister of Health, responsible for discharging the operational role of regulatory approval,

monitoring, and compliance of Covid-19 vaccinations for use in Canada.
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Background

6. Health Canada’s operational role in vaccine and drug authorization includes a rigorous

independent review of submissions by vaccine manufacturers to determine, based only on

scientific and medical evidence, that vaccines are safe and effective.

7. Health Canada’s review of vaccine and drug authaorization is governed by the Food and

Drug Regulations C.R.C., C.870.

8. On September 16, 2020, the Minister of Health, pursuant to subsection 30.1(1) of
the Food and Drugs Act, issued the Interim Order Respecting the Importation, Sale and

Advertising of Drugs for Use in Relation to COVID-19. (“the Order”).

9. The Order, inter alia, allowed for a ‘fast track’ process for approvals from Health Canada
for COVID-19 vaccines. Under the fast-track process manufactures were able to apply for
authorization of sale and distribution of Covid-19 vaccines without the completion of all research

studies and Health Canada committed to review new evidence of a vaccine as it become available.

10. On September 17, 2020, Health Canada published a guidance document supporting
the Interim Order Respecting the Importation, Sale and Advertising of Drugs for Use in Relation

to COVID-19 stating, inter alia:

(a) “Authorizations under this Interim Order will be granted only if Health Canada
determines that the benefits and risks of the product are supported by evidence

that the drug is safe, effective and of high quality. This takes into consideration
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the uncertainties related to the drug in the context of an urgent public health need

related to COVID-19".

(b) “Health Canada will assess and monitor the safety and effectiveness of all products
authorized under the Interim Order. Health Canada will take immediate action,
including the suspension or cancellation of authorizations or establishment

licenses, if required, to protect the health and safety of Canadians”.

11.  The Defendants entered into an agreement with the Defendant’s Pfizer and BioNTech for
the purchase of a minimum of 20 million does up to a maximum of 76 million doses of the Pfizer-
BioNTech’s Covid-19 vaccination (“the Purchase Agreement”). The particulars of the Purchase

Agreement are in the exclusive control of the Defendants Canada, Pfizer and BioNTech

12.  On October 9, 2020, Health Canada received Pfizer-BioNTech’s submission for approval

of their COVID-19 vaccine for use in Canada, utilizing the process outlined in the Order.

13. On November 18, 2020, Pfizer-BioNTech released and published updated results of their
Phase 3 clinical trials, for the Pfizer and BioNTech Covid-19 vaccination stating that the vaccine

is 95 per cent effective at preventing COVID-19. (“Study 1”).

14. The results of the Study 1 showed that 8 out 18,198 individuals who received the Covid-

19 vaccination developed/contracted Covid-19 (“Vaccinated group”).

15.  The results of Study 1 showed that 162 out of 18,325 patients who did not receive the

Covid-19 vaccination developed/contracted Covid-19 (“Placebo group”).
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16. The difference between the Vaccinated and Placebo group was 0.88%.

17. Study 1 showed that of 18,198 individuals in the Vaccination group, 5770 individuals

(26.7%) had an adverse reaction.

18. Study 1 showed that of the 18,325 individuals in the Placebo group, 2638 individuals

(12.2%) had an adverse reaction.

19. On December 9, 2020, Health Canada authorized the Pfizer vaccine for use in Canada
under the Order for individuals 16 years of age and older. On the same date Health Canada stated
publicly that it had determined that the Pfizer-BioNTech vaccine meets the Department's

stringent safety, efficacy and quality requirements for use in Canada (“Representation 1”).

20. On or around December 9, 2020, Health Canada published the Regulatory Decision

Summary for the Pfizer-BioNTech’s Covid-19 vaccination (“Decision Summary”)

21.  The Decision Summary cited Study 1 and stated: “Compared to placebo, vaccine efficacy
was evaluated to be 95% (with 95% confidence interval (Cl) of 90.3% to 97.6%) in subjects without

prior evidence of SARS-CoV-2 infection 7 days after the second administration of the vaccine”.

22. The Decision Summary further stated, inter alia:

(a) “One limitation of the data at this time is the lack of information on the long-term
safety and efficacy of the vaccine. The identified limitations are managed through
labelling and the Risk Management Plan. The Phase 3 Study is ongoing and will

continue to collect information on the long-term safety and efficacy of the vaccine.
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There are post-authorization commitment for monitoring the long-term safety

and efficacy of Pfizer-BioNTech COVID-19 Vaccine”,

(b} “The data provided supports favorably the efficacy of Pfizer-BioNTech COVID-19
Vaccine as well as its safety. The efficacy of the vaccine was established to be
approximately 95%, the vaccine was well tolerated by participants and has no
important safety concerns. The benefit to risk assessment for Pfizer-BioNTech

COVID-19 Vaccine is considered favorable”.

(c) “Pfizer-BioNTech COVID-19 Vaccine is therefore recommended for authorization
for use under the Interim order respecting the importation, sale and advertising
of drugs for use in relation to COVID-19, for active immunization to prevent
coronavirus disease 2019 (COVID-19) caused by severe acute respiratory

syndrome coronavirus 2 (SARS-CoV-2) in individuals 16 years of age and older”.

23.  The Pfizer-BioNTech’s Covid-19 vaccination was built on MRNA technology which had

never before been used in the delivery of vaccinations on Canadian citizens.

24, On December 9, 2020, Pfizer and BioNTech issued a press release stating “Today's
decision from Health Canada is a historic moment in our collective fight against the COVID-19
pandemic and is a major step towards returning to normalcy in Canada. I'd like to acknowledge
the tremendous efforts of Pfizer and BioNTech colleagues around the world who have

contributed to the development of this vaccine,” says Cole Pinnow, President, Pfizer Canada. “We
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commend Health Canada for its careful and thorough assessment of our COVID-19 vaccine and

timely action to help protect Canadians.”

25, On or around December 14, 2020, Pfizer-BioNTech’s Covid-19 vaccination began being

administered on the on the Canadian population.

26. On February 2, 2021, the Public Health Agency of Canada issued a news release entitled

"Government of Canada supports projected to encourage vaccine uptake in Canada

("Representation 2").
27. Representation 2 stated, inter alia, that:

(a) “Today, the Minister of Health, the Honourable Patty Hajdu, announced an
investment of more than $64 million through the Immunization Partnership Fund
(IPF) to help partners across the country in Canada increase COVID-19 vaccination

uptake”.

(b) “These funds will also support the efforts of community members and leaders to
increase vaccine confidence and address barriers to access and acceptance within

their communities”.

(c) “Vaccines are an important and effective way to protect Canadians and stop the
spread of COVID-19. Working with our partners, we will make sure that Canadians
have the latest information about how and when they can get vaccinated, but also

why they should get vaccinated. Through these partnerships, we are ensuring that
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Canadians make informed and confident vaccine choices for themselves and their
families. Increasing vaccination uptake and acceptance is how we can work

together to protect those most at-risk.” Stated by the Minister of Health.

(d) “All Canadians deserve a chance to achieve optimal health. This includes having
access to credible information about vaccination and the opportunity to have
open conversations with healthcare providers. Doctors, nurses, midwives, other
healthcare providers and community leaders are invaluable in sharing knowledge
to help to keep us all safe, especially during a pandemic.” Stated by Dr. Theresa

Tam, Chief Public Health Officer of Canada.

2B.  OnApril 1, 2021, the Pfizer and BioNTech, issued a press release stating, inter alia: “Pfizer
and BioNTech Confirm High Efficacy and No Serious Safety Concerns Through Up to Six Months

Following Second Dose in Updated Topline Analysis of Landmark COVID-19 Vaccine Study.”

29.  On April 1, 2021, Pfizer and BioNTech released and published updated results of their
Phase 3 clinical trials, stating: “Pfizer and BioNTech Confirm High Efficacy and No Serious Safety
Concerns Through Up to Six Months Following Second Dose in Updated Topline Analysis of

Landmark COVID-19 Vaccine Study.” (“Study 2").

30. Pfizer was required to provide the data and results from Study 2 to Health Canada as part

of the regulatory approval of the vaccine.
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31. The results of Study 2 showed 77 out of 20,998 patients who received the Covid-19
vaccination developed/contracted Covid-19 with no evidence of previous SARs-CoV-2 infection

and 81 out of 22,166 patients who received the Covid-19 vaccination developed/contracted

Covid-19 with or without evidence of previous infection.

32. The results of Study 2 showed 850 out of 21,096 with or without evidence of previous
SARs-CoV-2 who did not receive the Covid-19 vaccination developed/contracted Covid-19
(“Placebo group”) and 873 out of 22,320 with or without evidence of previous infection who did

not receive the Covid-19 vaccination developed/contracted Covid-19.

33. The difference between the Vaccinated and the Placebo group with no previous 5ARs

CoV-2 infection was 3.6%

34.  The difference between the Vaccinated and the Placebo group with or without evidence

of previous SARS CoV-2 infection was 3.5%.

35. Study 2 showed that of 21,923 individuals in the Vaccination group 5241 individuals

(23.9%) had a “related adverse event” and 127 (0.6%) suffered “any serious adverse event”.

36. Study 2 showed that of 21,921 of the Placebo group, 1311 (6.0%) had a “related adverse

event” and 116 (0.5%) suffered “any serious adverse event”.

37. The difference in adverse events reflets an increase of +300% in related adverse events

and + 10% in serious adverse events between the vaccinated group and the placebo group from

Study 1.
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38.  Study 2 shows deaths resulting from the vaccination prior to unblinding the study was at

15 deaths and the Placebo group with 14 deaths.

39.  Study 2 shows that after unblinding the study and members of the Placebo group joined
the vaccination group, an additional 5 deaths were recorded totalling 20 deaths in the vaccination

group opposed to 14 deaths in the Placebo group.

40. On May 4, 2021, Prime Minister Justin Trudeau publicly stated "The impacts of catching
COVID are far greater and far deadlier, as we've seen across the country, than potential side
effects. Let me remind everyone that every vaccine administered in Canada is safe and effective,

as evaluated by Health Canada.”" ("Representation 3).

41. On May 17, 2021, the Defendant, Canada launched the “Ripple Effect” advertising

campaign to promote and encourage Covid-19 vaccinations. ("Representation 4”)

42. Representation 4 stated, inter alia, that:

(a) “The Government of Canada is supporting Canadians to make informed COVID-19
vaccine choices. Today, the Honourable Patty Hajdu, Minister of Health,
announced the launch of a new national campaign to encourage vaccine uptake,

which will appear on television, radio, print, out-of-home and online”.

(b) “Getting vaccinated will help reduce infection rates, ease pressure on the health
system and create the conditions that will allow us to get back to important social,

economic and recreational activities. Choosing to get vaccinated against COVID-
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19 can have a cascading effect, culminating in a more vaccinated and protected

Canada and eventual easing of public health restrictions”.

(c) “Vaccines are one of the most important ways to protect the health of Canadians.
The COVID-19 pandemic has been challenging for everyone and the COVID-19
vaccines have provided us with hope for a return to what we miss most. This
advertising campaign will help empower people to get vaccinated for their own
health, and for the health of their families, loved ones and communities.” Stated

by Stated by the Minister of Health.

(d) “As vaccine availability expands, | urge all people in Canada to get vaccinated and
support others to get vaccinated as soon as they can. Through campaigns such as
the ‘Ripple Effect,’ we are reminding people that the individual choices we make
will have a positive impact on our collective future. As more and more people in
Canada get vaccinated, we move closer to getting back to the people, places, and
activities we love. This is because getting vaccinated means you lower your
personal risk of getting COVID-19 and you are less likely to transmit the virus to

others.” Stated by Dr. Theresa Tam, Chief Public Health Officer of Canada.

43.  On June 15, 2021, the Defendant, Canada, launched the “Ask the Experts campaign to

encourage vaccine uptake”. (“Representation 5").

44, Representation 5 stated, inter alia, that:
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(a) "Waccines are a very important tool to fight the COVID-19 pandemic. Now that
more and more Canadians are able to get vaccinated, it is important that everyone

does their part. This small action makes a big difference — for you and those in

your community. With the Ask the Experts campaign, credible experts will answer
guestions Canadians may have about these vaccines, to encourage uptake across

the country.” Stated by the Minister of Health.

(b) “Having safe and effective vaccines along with informed, confident and motivated
people getting vaccinated are key to Canada’s success for widespread and long-
term control of COVID-15. Through the Ask the Experts campaign, trusted
Canadian health experts listen and provide answers to your important questions
about COVID-19 vaccination that are fundamental to vaccine confidence and
informed decision making for you and your loved ones!” Stated by Dr. Theresa

Tam, Chief Public Health Officer of Canada.

45, On July 27, 2021, Prime Minister Justin Trudeau published a statement from the Prime
Minister’s Office stating, “The best way to end this pandemic is for everyone to get their shots as

soon as they can”. (“Representation 6").

46. Between December 9, 2020, and August 25, 2021, the Defendant, Hadju issued no
statements, press releases, or public representations that a possible side effect of receiving the

Pfizer-BioNTech COVID-19 vaccination was death.
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47. Between December 9, 2020, and August 25, 2021, the Defendant, Health Canada did not
take any compliance or enforcement action against Pfizer or BioNTech in relation to the safety or

efficacy of the Pfizer-BioNTech COVID- 19 vaccination.

48, Between December 9, 2020, and August 25, 2021, the Defendant, Hadju issued no
compliance orders, press releases, or public representations that the clinical studies conducted
by Pfizer and BioNTech demonstrated that the Pfizer-BioNTech COVID- 19 vaccination was

minimally effective.

49, Between December 9, 2020, and August 25, 2021, the Defendant, Health Canada did not
issue any clarification, statements, or representations that the clinical studies conducted by Pfizer
and BioNTech demonstrated that the Pfizer-BioNTech COVID- 19 vaccination was minimally

effective.

50.  Between December 9, 2020, and August 25, 2021, the Defendant, Health Canada did not
issue any clarification, statements, or representations that a possible side effect of receiving the

Pfizer-BioNTech COVID-19 vaccination was death.

51 On August 25, 2021, Sean Hartman, who was 17 years of age, attended the Simcoe
Muskoka District Health Unit and was administered his first COVID-19 vaccine consisting of the
Pfizer-BioNTech COVID-19 MRNA vaccine Lot FD7204. Sean received the vaccine in his left

deltoid.
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52. At all material times prior to receiving the Pfizer-BioNTech COVID- 19 vaccination, Sean

Hartman was in excellent health.

53, On August 29, 2021, Sean Hartman attended the Emergency department at the
Stevenson Memorial Hospital presenting with right shoulder pain, a rash to his face and vomiting.

Sean was discharged with NSAIDs for pain and discomfort.

54. On the morning of September 27, 2021, 33 days after receiving the Pfizer-BioNTech

COVID- 19 vaccination, Sean Hartman was found deceased in his bedroom by his mother.

55, The Plaintiff pleads that Sean Hartman died as a result of the Pfizer-BioNTech COVID- 19
vaccination.

Misfeasance in Public Office

56.  Asadepartment, Health Canada is responsible for administering acts and regulations, and
for implementing government-wide regulatory initiatives. Health Canada was responsible for
discharging the operational role of regulatory approval, monitoring, and compliance of Covid-19

vaccinations for use in Canada.

57.  The Plaintiff pleads that Health Canada was recklessly indifferent or willfully blind in
discharging its responsibilities of regulatory approval and oversight of the Pfizer-BioNTech

COVID- 19 vaccination by, inter alia:
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(a) Failing to reasonably and accurately review, interpret and report on the clinical
data presented by Pfizer and BioNTech in relation to the approval of the Pfizer-

BioNTech COVID- 19 vaccination efficacy and safety;

(b) Recommending the Pfizer-BioNTech COVID- 19 vaccination for approval for use in

Canada;

(c) Failing to regulate, monitor, review, interpret and report on data presented by
Pfizer and BioNTech in relation to new data which became available following the

approval of the Pfizer-BioNTech COVID- 19 vaccination efficacy and safety; and,

(d) Failing to recommend or issue a revocation of compliance to Pfizer and BioNTech
following the public release of clinical data showing that the risks of Pfizer-
BioNTech COVID- 19 vaccination were outweighed by the minimal efficacy of the

vaccination.

58.  The Plaintiff pleads Health Canada’s reckless indifference or willful blindness produced
the foreseeable result of providing a false representation to Canadians that the Pfizer-BioNTech

COVID- 19 vaccination was safe and effective,

59.  The Plaintiff pleads Health Canada’s reckless indifference or willful blindness produced

the foreseeable result of Sean Hartman's death.
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60. The Minister of Health is responsible for the oversight and direction of the Department
of Health Canada and the Public Health Agency of Canada which were key agencies coordinating

the Canadian government's response to the COVID-19 pandemic.

61.  The Plaintiff pleads the Minister of Health was recklessly indifferent or willfully blind in
discharging her responsibilities of approval, oversight, direction, and control over the vaccine
approval process and Health Canada in relation to the regulatory approval and oversight of the

Pfizer-BioNTech COVID- 19 vaccination by, inter alia:

(a) Issuing a certificate of compliance to Pfizer and BioNTech allowing the Pfizer-
BioNTech COVID- 19 vaccination to be purchased and distributed to Canadians for

use;

(b} Failing maintain oversight and control over Health Canda in relation to their
regulatory responsibility for oversight, monitoring, evaluation, and assessment of

the Pfizer-BioNTech COVID- 19 vaccination;

(c) Representing to Canadians in public statements and press releases that the Covid-
19 vaccination was safe and effective, despite the Minister and Minister’s

Department of Health possessing data to the contrary; and,

(d) Failing to revoke the certificate of compliance issued to Pfizer and BioNTech

following the public release of clinical data showing that the risks of Pfizer-



26

Electronically issued / Défivré par voie élecironique : 27-Sep-2023 Court File No./N® du dossier du greffe : CV-23-00000115-0000
Simcoe Supenor Court of Justice [ Cour supérieure de Justica

-19-
BioNTech COVID- 19 vaccination were outweighed by the minimal efficacy of the

vaccination.

62.  The Plaintiff pleads the Minister of Health's reckless indifference or willful blindness
produced the foreseeable result of instilling a false representation to Canadians that the Pfizer-

BioNTech COVID- 19 vaccination was safe and effective,

63. The Plaintiff pleads the Minister of Health’s reckless indifference or willful blindness

produced the foreseeable result of Sean Hartman's death.

64.  The Plaintiff pleads that the conduct of the Defendants Health Canada and the Minister

of Health was recklessly indifferent or willfully blind in the exercise of public functions.

65. The Plaintiffs state that the Defendants Health Canada and the Minister of Health were
reckless or willfully blind as to the fact that this conduct was unlawful and likely to injure Sean
Hartman. As such, the Plaintiffs plead that the Defendants Health Canada and the Minister of

Health are liable for misfeasance in public office.

Deceit and Fraud

66. The Plaintiff pleads that the Defendants made false representations of fact,
Representations 1-6 above, regarding the safety and efficacy of the Pfizer-BioNTech COVID- 19

vaccination with reckless disregard as to the truth of the representations.
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67. The Plaintiff pleads that the Defendants through repeated representation and the

expenditure of millions of dollars in campaigns to promulgate the representation intended that

Sean Hartman should act in reliance of the representations.

68. The Plaintiff pleads that Sean Hartman acted in reliance of the Defendants

representations when obtaining the Pfizer-BioNTech COVID- 19 vaccination.

69.  The Plaintiff pleads that Sean Hartman acting in reliance upon the Defendants repeated

representations obtained the Pfizer-BioNTech COVID- 19 vaccination which led to his death.

Negligence and Wrongful Death

Duty of Care owed to Sean Hartman

70.  The Defendant, Health Canada, owed a duty of care to Sean Hartman when exercising its
operational function of independent review of submissions by vaccine manufacturers to

determine, based only on scientific and medical evidence, that vaccines are safe and effective.

71. The Defendant, Health Canada, owed a duty of care to Sean Hartman when exercising its

operational function authorizing the Pfizer-BioNTech COVID- 19 vaccination for use in Canada.

72. The Defendants owed a duty of care to Sean Harman when making representations

regarding the safety and efficacy of the Pfizer-BioNTech COVID- 19 vaccination.

73.  The Defendants owed a duty to warn Sean Harman of the risks associated with the safety

and efficacy of the Pfizer-BioNTech COVID- 19 vaccination.
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74.  The Defendants owed a duty of care to Sean Hartman to accurately inform him of all risks

associated with the Pfizer-BioNTech COVID- 19 vaccination.

Negligent Misrepresentation
75.  The Plaintiff pleads that the Defendants breached the standard of care by making

representations regarding the safety of the Pfizer-BioNTech COVID- 19 vaccination that the
Defendants knew or ought to have known were inaccurate. Alternatively, the Plaintiff submits
that the Representations were made recklessly when the Defendants had insufficient

information, while representing themselves as having sufficient information.

76. The Plaintiff pleads that the representations made by the Defendants were unreasonable
in the face of the risks that were known or ought to have been known. Alternatively, the
Representations made by the Defendants were unreasonable in face of the lack of direct

information known to such a degree that the representations were negligent.

77.  The Plaintiff pleads that the Defendants breached the standard of care and negligently
misrepresented the safety of the vaccine and did not disclose the risks associated with the

vaccine which include but not limited to myocarditis and pericarditis. The particulars include:

(a) Failed to disclose that individuals under 40 had an increased risk of myocarditis

after receiving the mRNA COVID-19 vaccine;

(b) Failed to disclose that rates of myocarditis were higher in adolescent males;

(c) Inadequate testing was performed to ensure the safety and efficacy of the vaccine;
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(d) The Defendants failed to complete post market surveillance and inform the public

of the results;

(e} The Defendants failed to accurately, candidly, promptly and truthfully disclose the

issues with the COVID-19 vaccine;

(f) The Defendants failed to identify, implement, and verify that the procedures in
place to address post market surveillance risks were in place to address issues,

complaints, and timely notification of concerns; and,

(g} The Defendant failed to change the public recommendations of the COVID-19

vaccine being that it was safe and effective,

78. The Plaintiff pleads that Sean Hartman reasonably relied on the representations made by

the Defendants that the Pfizer-BioNTech COVID- 19 vaccination was safe and effective.

79.  The Plaintiff pleads that but for the negligent misrepresentations of the Defendants
described above, Sean Hartman would not have taken the Pfizer-BioNTech COVID- 19 vaccination

and died as a result,

Negligence causing Wrongful Death
80.  The Plaintiff pleads that the Defendant, Canada through its agency Health Canada

negligently exercised its operational function authorizing the Pfizer-BioNTech COVID- 19
vaccination for use in Canada and breached the duty of care owed to Sean Hartman. The

particulars of such include:
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(a) failing to disclose that individuals under 40 had an increased risk of myocarditis

after receiving the Pfizer-BioNTech COVID- 19 vaccination;
(b) failing to disclose that rates of myocarditis were higher in adolescent males;

(c) failure to require an adequate degree of testing, in a manner that would fully

disclose the magnitude of the risks;
(d) failing to complete post market surveillance and inform the public of the results;

(e} failing to accurately, candidly, promptly and truthfully disclose the issues with the

COVID-19 vaccine;

() failing to identify, implement, and verify that the procedures in place to address
post market surveillance risks were in place to address issues, complaints, and

timely notification of concerns: and,

(e) failing to properly, adequately, and fairly warn Sean Hartman of the magnitude of

the risk of developing serious injuries or death.

81.  The Plaintiff pleads that as a foreseeable and proximate result of the Defendant, Canada’s,

negligence, Sean Hartman's death occurred.

82. The Plaintiff pleads that the wrongful death of his son Sean Hartman, was caused by the

negligence of the Defendants.
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Conclusion

83. In addition to the foregoing, the Plaintiffs rely upon:

(a) Sections 3, 21 and 23 of the Crown Liability and Proceedings Act R.S.C., 1985, c. C-

50.
(b) Section 61(1) Family Law Act, R.5.0. 1990, c. F.3
(c) Negligence Act. R.5.0. 1990, c. N.1
(d) Section 128 of the Courts of Justice Act, R.5.0. 1990, c. C.43, as amended.
(e) section 129 of the Courts of Justice Act, R.5.0. 1990, c. C.43, as amended,

84.  The Plaintiffs therefore claim the relief set out in paragraph 1.
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BETWEEN:
DANIEL HARTMAN
Plaintiff
- and -

ATTORNEY GENERAL OF CANADA, THE DEPARTMENT OF HEALTH
CANADA, and PATRICIA A. HAJDU (MINSTER OF HEALTH)

Defendants
AMENDED ORDER

THIS MOTION, made by the Defendants for amending the style of cause and striking the claim,

was heard this day, at Simcoe Courthouse, Suite 301 — 50 Frederick Hobson VC Drive, Simcoe,
Ontario, by video conference;

ON READING the Defendants’ Motion Record and the Plaintiff’s Motion Record, and the
factums submitted therein, and on hearing the submissions of the lawyers for the Plaintiff, Umar

A. Sheikh and Angela Wood, and on hearing the submissions of the lawyers for the Defendants,
Maham Keramati and Adrian Zita-Bennett;

1. THIS COURT ORDERS that the style of cause shall be amended to name the Attorney General
of Canada and Patricia A. Hajdu (Minister of Health) as the sole Defendants.

2. THIS COURT ORDERS that the claim is struck in its entirety, without leave to amend.

3. THIS COURT ORDERS THAT there shall be no costs awarded to either party.

M Digitally signed by Emily Boyd
Dat £i June 30th. 2025 E I I l I Iy B Oyd Date: 2025.06.30 10:08:33 -04'00'
ate oI 1ssuance ’

(to be completed by registrar) (Signature of judge, officer or registrar)

RCP-E 59A (January 2, 2024



35

CITATION: Hartman v. Attorney General of Canada et al., 2025 ONSC 1831
COURT FILE NO.: CV-23-00115
DATE: 2025-03-24

ONTARIO

SUPERIOR COURT OF JUSTICE

BETWEEN:
DANIEL HARTMAN Umar A. Sheikh and Angela Wood, Counsel
for the Responding Party
Responding Party
(Plaintiff)
-and -

ATTORNEY GENERAL OF CANADA,
THE DEPARTMENT OF HEALTH
CANADA, and PATRICIA A. HAIDU

Mahan Keramati and Adrian Zita-Bennetit,
Counsel for the Moving Parties

B i S L L M R

(MINISTER OF HEALTH)
Moving Parties
(Delendants)
HEARD: November 12, 2024
REASONS FOR JUDGMENT

THE HONOURABLE JUSTICE S. ANTONIANI

Overview

[1] The Plaintiff advances a claim against the Defendants under s. 61 of the Family Law Act,
R.5.0. 1990, c. F.3, following the tragic loss of his 17-year-old son, Sean Hartman. The claim

alleges negligence and misfeasance in public office against the Defendants on the basis that a
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Health Canada approved COVID-19 vaccine was administered to his son on August 25, 2021,
causing his death on September 27, 2021.

[2] It cannot be overstated that Sean Hartman’s death at such a young age is a devastating loss

to his family and to his community.

[3]  The moving parties, the Attorney General of Canada (“Canada™), the Department of Health
Canada (“Health Canada™), and Minister of Health, Patricia A. Hajdu (the “Minister™) (together,
“the Defendants™) ask that the Plaintiff"s Statement of Claim be struck, without leave to amend,
on the basis that it is plain and obvious that the claim, even if supplemented with the amendments

the Plaintiff proposes, has no reasonable prospect of success.
[4] The moving parties request:

(a) An Order amending the style of cause to name the Attorney General of Canada and
Patricia A. Hajdu (Minister of Health) as the sole Defendants:

(b) An Order striking the claim, in its entirety, without leave to amend;

(¢c)In the alternative, if leave to amend is granted, an Order that the Amended

Statement of Claim be served within 45 days of the Order;

(d)In the further alternative, if this motion is dismissed, an Order that the Statement of
Defence be served within 45 days of receipt of the Amended Statement of Claim or of

the Order, whichever is later: and
() That no costs be awarded to either party.

Issues

[5]  Have the Defendants established that it is plain and obvious that the claim cannot possibly

succeed?
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[6] If so, have the Defendants shown that this is one of the clearest of cases, and that no part
of the claim can be cured by the Plaintiff’s proposed amendments?

Decision

[71  Itisplain and obvious that the claim cannot succeed, even with the proposed amendments.

As such, the claim is struck without leave to amend.
Backeround Fac

[8] On September 16, 2020, in response to the COVID-19 pandemic, pursuant to her authority
under s. 30.1(1) of the Food and Drugs Act, R.S.C. 1985, c. F-27 (the “FDA"), the Minister issued
an Interim Order Respecting the Importation, Sale and Advertising of Drugs for Use in Relation
to COVID-19 (the “Interim Order™). The Interim Order allowed for a streamlined process to assess
and approve COVID-19 vaccines, and it required Health Canada to “assess and monitor the safety
and effectiveness™ of vaccines on an ongoing basis, and to “take immediate action™, if required, to

protect the health and safety of Canadians.

9] While the Interim Order both amended the administrative process for filing and examining
drug authorizations applications for COVID-19 related drugs and afforded new flexibility in the
Minister’s assessment of the evidence supporting the safety, effectiveness, and quality of these
drugs, the type of evidence required in these applications (e.g., information supporting safety,
efficacy, and quality) did not change.

[10] Summaries of safety and efficacy evidence that Health Canada relied upon to issue
authorizations under the Interim Order were publicly available. The Minister was empowered to
authorize vaccines for sale as long as certain requirements were met, including that: “the Minister
has sufficient evidence to support the conclusion that the benefits associated with the drug
outweigh the risks, having regard to the uncertainties relating to the benefits and risks and the
necessity of addressing the urgent public health need related to COVID-19”.

[11] On September 17, 2020, Health Canada published a document supporting the Interim

Order, which stated, inter alia: “Health Canada will assess and monitor the safety and effectiveness
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of all products authorized under the Interim Order. Health Canada will take immediate action,
including the suspension or cancellation of authorizations or establishment licenses, if required, to

protect the health and safety of Canadians.”

[12]  On December 9, 2020, Health Canada authorized the use of a vaccine developed by Pfizer-
BioNTech. Health Canada published information advising that the vaccine’s efficacy was 95%
when compared to the placebo, that it was well tolerated, and that there were no significant safety

COncerns.

[13] The Plaintiff pleads that the cause of his son’s tragic death at age 17 was the Pfizer-
BioNTech COVID-19 vaccine. He pleads that the Defendants failed to follow their own mandate
pertaining to the assessment, approval, and continued authorization of the vaccine and knowingly
made several negligent, reckless and false representations as to the vaccine’s safety and efficacy.
He pleads that the Defendants’ actions were intended to and did in fact induce his son to take the

vaccine, resulting in his death.

Positions of the Parties

[14]  The Plaintiff does not take issue with either the Interim Order or the authorization of the
use of the vaccine. Rather, he pleads that the representations were unreasonable and were made
recklessly, in that they disregarded the Interim Order, overstating the vaccine’s efficacy when the
results actually demonstrated minimal relative efficacy and showed more serious and significant
risks of adverse events arising out of its use, including death. The Plaintiff pleads that the
Defendants made these representations to the public to induce them to get vaccinated. The
plaintiffs plead that the Defendants owed a duty of care to Sean Hartman and a duty to warn Sean
Hartman of the risks associated with the safety and efficacy of the vaccines. The Plaintiff argues
that the representations, together with his son’s reliance on them, created a relationship of

proximity.

[15] The Plaintiff pleads that the Defendants made at least six types of representations
encouraging the use of authorized COVID-19 vaccines. The Plaintifl pleads that some of the

representations explicitly or implicitly stated the vaccine was effective, safe and/or that it met
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Health Canada’s stringent safety requirements, and that none of the representations mentioned

information on concerns with the vaccine, including an increased risk of death.

[16] The Plaintiff pleads that during the period from December 9, 2020, to August 25, 2021, the
Defendants did not issue any public statements or representations communicating that a possible
side effect of receiving a COVID-19 vaccine was death. The Plaintiff pleads that the Defendants
did not give effect to the Interim Order as they did not assess and monitor the safety and
effectiveness of the vaccines on an ongoing basis, and failed to take immediate action to protect
the health and safety of Canadians when they became aware of issues and health risks related to

the vaccines, including the possibility of death.

[17] The Plaintiffs further plead at paragraph 80 of their claim that the Defendants were
negligent in that they failed to disclose that individuals under 40 had an increased risk of
myocarditis after receiving the Pfizer-BioNTech COVID- 19 vaccination; (b) failing to disclose
that rates of myocarditis were higher in adolescent males; (¢) failure to require an adequate degree
of testing, in a manner that would fully disclose the magnitude of the risks; (d) failing to complete

post market surveillance and inform the public of the results

[18] The Plaintiff does not plead, either in the Statement of Claim or in the proposed
amendments that there were any direct communications or representations from the Defendants or

their agents to his son.

[19] The Defendants respond that the six representations relied on by the Plaintiff were
statements made to the entire Canadian public communicating that the vaccine meets the required
safety, efficacy, and quality criteria for use in Canada, and that mass vaccination is the most
expeditious route to controlling the COVID-19 pandemic. The Defendants indicate that the

statements were clearly not aimed at any discrete groups of individuals. The Defendants argue that
the legislative scheme does not create any private law duty of care. An individual’s reliance on

public representations cannot by itself create a private law duty of care.
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The Representations

[20]

The six representations relied upon by the Plaintiff are as follows:

1. On December 9, 2020, Health Canada authorized the Pfizer-BioNTech vaccine for
use in Canada on people 16 vears of age and over. On that date, Health Canada stated
publicly that it had determined that the vaccine met the Department’s stringent safety,

efficacy, and quality requirements for use in Canada.

2. On February 2, 2021, the Public Health Agency of Canada issued a news release
entitled “Government of Canada supports protects to encourage vaccine uptake in

Canada”, stating therein:

“Today, the Minister of Health, the Honourable Patty Hajdu,
announced an investment of more than $64 million through the
Immunization Partnership Fund (IPF) to help partners across
the country in Canada increase COVID-19 vaccination
uptake.”

“These funds will also support the efforts of community
members and leaders to increase vaccine confidence and
address barriers to access and acceptance within their
communities.”

“Vaccines are an important and effective way to protect
Canadians and stop the spread of COVID-19. Working with
our partners, we will make sure that Canadians have the latest
information about how and when they can get vaccinated, but
also why they should get vaccinated. Through these
partnerships, we are ensuring that Canadians make informed
and confident vaccine choices for themselves and their
tamilies. Increasing vaccination uptake and acceptance is how
we can work together to protect those most at-risk.”
(Attributed to the Minister of Health)

“All Canadians deserve a chance to achieve optimal health.
This includes having access to credible information about
vaccination and the opportunity to have open conversations
with healthcare providers. Doctors, nurses, midwives, other
healthcare providers and community leaders are invaluable in
sharing knowledge to help keep us all safe, especially during
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a pandemic.” (Attributed to Dr. Theresa Tam, Chief Public
Health Officer of Canada)

3. On May 4, 2021, Prime Minister Justin Trudeau publicly stated that “[t]he impacts
of catching COVID are far greater and far deadlier, as we’ve seen across the country,
than potential side effects. Let me remind everyone that every vaccine administered
in Canada is safe and effective, as evaluated by Health Canada.”

4. On May 17, 2021, the Defendants launched the “Ripple Effect” advertising
campaign to promote and encourage COVID-19 vaccinations. The campaign included
the following statements:

“The Government of Canada is supporting Canadians to make
informed COVID-19 vaccine choices. Today, the Honourable
Patty Hajdu, Minister of health announced the launch of a new
national campaign to encourage vaccine uptake, which will
appear on television, radio, print, out-of-home and online."

"Getting vaccinated will help reduce infection rates, ease
pressure on the health system and create the conditions that
will allow us to get back to important social, economic and
recreational activities. Choosing to get vaccinated against
COVID- 19 can have a cascading effect, culminating in a more
vaccinated and protected Canada and eventual easing of public
health restrictions."

"Vaccines are one of the most important ways to protect the
health of Canadians. The COVID-19 pandemic has been
challenging for everyone and the COVID-19 vaccines have
provided us with hope for a return to what we miss most. This
advertising campaign will help empower people to get
vaccinated for their own health, and for the health of their
families, loved ones and communities." (Attributed to the
Minister of Health)

"As vaccine availability expands, | urge all people in Canada
to get vaccinated and support others to get vaccinated as soon
as they can. Through campaigns such as the 'Ripple Effect,’ we
are reminding people that the individual choices we make will
have a positive impact on our collective future. As more and
more people in Canada get vaccinated, we move closer to



42

getting back to the people, places, and activities we love. This
is because getting vaccinated means you lower your personal
risk of getting COVID-19 and you are less likely to transmit
the virus to others." (Attributed to Dr. Theresa Tam, Chief
Public Health Officer of Canada)

5. On June 15, 2021, the Defendants launched the "Ask the Experts” campaign to

encourage vaccine uptake. The campaign included the following statements:

"Vaccines are a very important tool to fight the COVID-19
pandemic. Now that more and more Canadians are able to get
vaccinated. it is important that everyone does their part. This
small action makes a big difference — for vou and those in your
community. With the 4sk the Experts campaign, credible
experts will answer questions Canadians may have about these
vaccines, to encourage uptake across the country."” (Attributed
to the Minister of Health)

"Having safe and effective vaccines along with informed,
confident and motivated people getting vaccinated are key to
Canada's success for widespread and long-term control of
COVID-19. Through the Ask the Experts campaign, trusted
Canadian health experts listen and provide answers to your
important questions about COVID-19 vaccination that are
fundamental to vaccine confidence and informed decision
making for you and vour loved ones!" (Attributed to Dr.
Theresa Tam, Chief Public Health Officer of Canada)

6. On July 27, 2021, Prime Minister Justin Trudeau published a statement from the
Prime Minister's Office stating that "[t]he best way to end this pandemic is for

everyone to get their shots as soon as they can.”

The Law
Rule 21

[21]  Under r. 21 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194, a pleading may be
struck if it “discloses no reasonable cause of action.” To succeed on this ground, the Defendants
must show that it is “plain and obvious that the action cannot succeed™: PMC York Properties Inc.

v. Siudak, 2022 ONCA 635, leave to appeal refused, [2023] S.C.C.A. No. 40445, at paras. 30-31;
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Attis v. Canada (Minister of Health), 2008 ONCA 660, 93 O.R. (3d) 35, at para. 23, leave to appeal
refused, [2009] S.C.C.A. No. 32909.

[22]  The claim must be “certain to fail because it contains a radical defect”, be “doomed to fail”,
or be otherwise “hopeless” and incapable of being cured by amendment: Filler Depot v. Copart
Canada Inc, 2024 ONSC 466, at para. 14; Daly v. Landlord Tenant Board, 2022 ONSC 2434, at
paras. 21-22, aff’d 2023 ONCA 152, leave to appeal refused, [2023] S.C.C.A. No. 40729.

[23] It is well-established that the bar for striking a pleading is very high. As stated by the
Supreme Court of Canada, “the motion to strike is a tool that must be used with care.” Courts must
take a “generous approach” and “err on the side of permitting a novel but arguable claim to proceed
to trial™: PMC, at para. 30; R. v. Imperial Tobacco Canada Ltd., 2011 SCC 42, [2011] 3 5.C.R.
45, at para. 21.

[24]  In assessing a r. 21 motion, the facts set out in the claim must be accepted as true. This
does not include facts that are “patently ridiculous”, “manifestly incapable of being proven”, or
“inconsistent with common sense, the documents incorporated by reference, or incontrovertible
evidence proffered by both sides for the purpose of the motions.”: PMC, at para, 31; Cerieco
Canada Corp. v. Mizrahi, 2024 ONSC 7001, at paras. 24 and 70. However, absent any such
allegations, the facts set out in the claim must be taken as given, even though they will need to still

be proven by the plaintiff at trial.

[25]  Rule 25.06(1) of the Rules requires a statement of claim to “contain a concise statement of
the material facts on which the party relies for its claim”, such that each defendant named “be able
to look at the pleading and find an answer to a simple question: What do you say I did that has
caused you, the plaintiff, harm, and when did 1 do it?": Burns v. RBC Life Insurance Company.
2020 ONCA 347, 151 O.R. (3d) 209, at para. 16.

[26] Leave to amend should be disallowed only “in the clearest of cases,” for instance, “where

it is clear that the deficiencies in the pleading cannot be cured by an appropriate amendment and
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the plaintiff cannot allege further material facts that the plaintiff knows to be true to support the

allegations.”: Filler Depo, at para. 19.
Negligent Misrepresentation

[27]  The Defendants argue that the Plaintiff"s claims are bound to fail because:

(a) There are sufficiently analogous legal precedents that definitively found no
private law duty of care exists in these circumstances, in particular, the decision in
Adam, Abudu v. Ledesma-Cadhit et ai, 2014 ONSC 5726.

(b) The applicable statutes and regulations do not give rise to a private law duty of
care by the Defendants to the Plaintiff’s son;

(c) The PlaintifT does not plead a relationship of sufficient proximity between the

Defendants and his son to establish a private law duty of care; and

(d) Any prima facie private law duty of care found to exist in the circumstances

should be negated for residual policy reasons.

Negligence and a Privarte Law Duly of Care
[28]  To establish negligence, the Plaintift must show that:
(a) The Defendants owed the Plaintiff a duty of care;
(b) The Defendants’ behaviour breached the standard of care;
(c) The Plaintiff sustained damage; and
(d) The damage was caused by the Defendants’ breach.

[29] The crucial issue in this case is the first element: whether the Defendants owed the Plaintiff
a duty of care, rather than owing its duty to the Canadian public, to act in the public interest:
Cooper v. Hobart, 2001 SCC 79, [2001] 3 5.C.R. 537, at paras. 42-43.
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[30] It is agreed by the parties that the test to be applied in the circumstances of this case is the
Anns/Cooper test, which provides the framework for determining whether a public authority owes
a private law duty of care to an individual plaintiff. The two-stage test is as follows:

l. Do the circumstances disclose reasonably foreseeable harm and sufficient
proximity to establish a prima facie duty of care?

2. Are there residual policy considerations that may negate the imposition of such a
duty?
[31] The existence of a private law duty of care can be most easily established if “the case falls
within or is analogous to a category of cases in which a duty of care has previously been

recognized.” Cooper, at para. 41.

[32] However, a duty may be otherwise imposed if the plaintiff’s injury was reasonably
foreseeable to the defendant and if the parties are in a sufficiently proximate relationship: Cooper,

at para. 42.

[33] The Plaintiff agrees that this is not a situation where a duty of care has previously been
recognized. As such, | must consider whether there was a sufficiently proximate relationship
between the Plaintiff’s son and the Defendants such that it is “fair and just” to “require the
defendant to be mindful of the legitimate interests of the plaintiff™: Hill v. Hamilton-Wentworth
Regional Police Services Board, 2007 SCC 41, [2007] 3 S.C.R. 129, at paras. 29 and 181; Cooper,
at paras, 33-34.

[34] In considering whether the Defendants owed the Plaintiff a prima facie duty of care, the
first question to address is proximity. Where the defendant is a government party, the court is also
required to review the relevant legislation to determine the issue of duty of care. Where the duty
of care alleged conflicts with the defendant’s duty to the public at large, there must be a
consideration of the parties’ specific conduct and interactions. As such, the inquiry will focus
initially on the legislative scheme and secondly on the interactions, if any, between the

regulator/government authority and the plaintift: Imperial Tobacco, at paras. 37, 44-45.



46
I .

The Legislative Scheme

[35] The Defendants derive their role in vaccine regulation from the FDA and its regulations.
Health Canada is a federal department that is presided over by the Minister. The powers, duties,
and functions of Health Canada and the Minister in relation to public health are set out in the
Department of Health Act, S.C. 1996, c. 8 (the “DHA™), the Public Health Agency of Canada Act,
S.C. 2006, c. 5 (the “PHACA™), and the FDA, and include “the protection of the people of Canada
against risks to health and the spreading of diseases”: DHA, s. 4(2)(b). [Emphasis added.]

[36] The Public Health Agency of Canada (the “PHAC™) is a statutory federal agency
established pursuant to the PHACA to assist the Minister in exercising the Minister’s powers,
duties, and functions in relation to public health, including with respect to the protection,

surveillance, and promotion of public health and responses to public health emergencies: PHACA,

s. 3.

[37] The National Advisory Committee on Immunization (the “NACI”) is an external advisory
body to the PHAC comprised of experts in the fields of pediatrics, infectious diseases,
immunology, pharmacy, nursing, epidemiology, pharmacoeconomics, social science, and public
health. The NACI provides the PHAC with guidance on the use of vaccines currently or newly

approved for use in Canada.

[38] The PHAC and the Chief Public Health Officer communicate information received [rom
the NACI to the public on matters relating to public health, including vaccination: Government of
Canada, “National Advisory Committee on Immunization (NACI): Statements and publications™
(last modified 12 January 2024).

[39] A vaccine is a drug within the meaning of the FDA and is normally authorized for sale in
Canada under the submissions process for new drugs. A new drug submission must contain
sufficient information and material for the Minister to assess the safety, efficacy, and quality of
the new drug, pursuant to C.08.002 (2)(a) to (n) of the Food and Drug Regulations, C.R.C., c. 870.
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[40] Inthe event the Minister believes that immediate action is required to deal with a significant
direct or indirect risk to health, safety, or the environment, as was the situation in the case here,
the Minister may make an interim order pursuant to s. 30.1 of the FD4 and may order that certain

provisions of the Regulations are not in effect.

Adam, Abudu v. Ledesma-Cadhit et al, 2014 ONSC 5726

[41]  The pleadings here have strong similarities to those in Adam, Abudu v. Ledesma-Cadhit et
al and I agree with the Defendants that the principles set out in that case are dispositive of the
Plaintiff’s claim.

[42] Adam arose out of the 2009 HIN1 pandemic. A young child received the government-
sanctioned vaccine and died five days later. The child’s parents brought an action against the
governments of Canada and Ontario (together, the “Crowns”), as well as the doctor who
administered the vaccine and the manufacturer of the vaccine. The claim alleged that the Crowns
invited and encouraged the public to become vaccinated through public statements and advertising.
The plaintiffs argued that relied on the representations, comments, and public statements made by
the Crowns. They alleged that the Crowns failed to caution the medical profession or the public
that there were higher risks of death or injury when the vaccine was used on specific populations,
such as the age group to which their daughter belonged, and they concealed such information:

Adam, at paras. 19-20.

[43] The same statutory and regulatory authorities that are engaged in the present case were

engaged in Adam. A s. 30.1 interim order was also in place.

[44]  In Adam, in deciding on the r.21 motion brought by the Crowns, the court held that at the
relevant time in 2009, there was a pandemic health risk facing the entire country, and that the
Crowns anticipatorily developed a course of action designed to address the health and safety of
the Canadian population. The decisions necessarily involved consideration and balancing of a
myriad competing interests with the ultimate goal of protecting public health. Those same

circumstances existed in the present case, during the COVID 19 pandemic.
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[45] As with the present case, the representations alleged to have been made by the Crowns
were to the Canadian public, and the court found that the group to which the plaintiffs” daughter
belonged was neither discrete nor identifiable. The court held that the Crowns’ decisions were
identifiable policy decisions and could not ground an action in tort. The court dismissed the
plaintiffs’ claim because it was plain and obvious that they could not succeed: Adam, at paras. 3,

113 and 176.

[46] The court found that no material facts were plead and no causal nexus was alleged in

relation to the claim that the Crowns concealed knowledge from the public. Adam, at para. 30.

[47] The court in Adam considered the very same legislative scheme as is engaged in the present
case. It found that the DHA “did not create a duty of care to individuals”; the PHACA “indicates
an obligation to protect Canadians against infectious diseases on a national level [...] not to an
individual recipient of a vaccine™; and “the regulatory powers and functions of Health Canada
under the FDA and regulations in relation to licensing of vaccines for use in Canada do not give
rise to proximity between the regulator and individual users of a vaccine sufficient to create a
relationship of proximity.™: at paras. 128 and 135. The court undertook a comprehensive review
of the legislative scheme and found in relation to each relevant legislation that the duty of the
Crowns was in relation to the general public and not to specific groups of individuals: at paras.

120-144.

[48] 1 adopt the review and reasoning, and the conclusion of Chiappetta J. in Adam in relation
to the legislative scheme. “Put simply, if the statutory scheme establishes only general duties to
the public, the relationship between the parties must be of sufficient proximity to prioritize the
interest of the individual over the general public interest. If sufficient proximity is established, tort
liability may nonetheless be negated because of important policy considerations.™ Adam, at para.
45,

[49] The legislative scheme directing the actions of the Defendants in the present case gives rise

to duties to the general public, and not to specific groups of individuals.
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Marterial Facts

[50]  There are no material facts plead and no causal nexus is alleged in relation to the claims in
paragraph 80, where the Plaintiffs pled that adolescent males were at increased risk of myocarditis,
and of failure of the Defendants to require an adequate degree of testing [of the vaccines] in a
manner that would fully disclose the magnitude of the risks; or of the Defendants’ failure to

complete post market surveillance and inform the public of the results.

Proximity

[51]  In considering proximity, I find that there is no significant factual distinction between
Adam and the present case. As in Adam, the Defendants’ actions were aimed at mitigating the

health impact of a global pandemic on the Canadian public. The Defendants deemed that urgent

action was necessary and endorsed an extensive program of immunization for the Canadian public.

[32]  The plaintiff has pleaded that all six representations made by the Defendants and relied on
in this claim, are statements made to the general public. There are no facts plead to suggest that

the representations were made to a discrete or identifiable group.

[53]  The representations are public representations by a regulator in relation to its public duties
and obligations. The representations do not establish a relationship of proximity between any of
the Defendants and the Plaintiff’s son.

[54]  Justice Chiappetta undertook an extensive examination of our court’s previous findings in
circumstances where a private law duty of care was alleged on facts addressing public health
issues. | will not repeat here all of that court’s thorough review, which is detailed at paras. 46-
110, but I have reviewed each of those decisions in coming to my conclusion here. I have highlight

some, below.

[55] In Eliopoulos (Litigation Trustee of) v. Ontario (Minister of Health and Long-Term Care)
(2006). 82 O.R. (3d) 321 (C.A.), leave to appeal refused, [2007] S.C.C.A. No. 31783, Ontario’s
Minister of Health and Long-Term Care was sued by the estate of a man who died after contract ing

West Nile Virus. The court held that the Province of Ontario’s statutory duties were a general
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public law duty to be exercised in the general public interest and found that no private law duty of

care existed. The court stated, at para. 20;

This case is concerned with a general risk faced by all members of
the public and a public authority mandated to promote and protect
the health of everyone located in its jurisdiction. The risk of
contracting a disease that might have been prevented by public
health authorities is a risk that is faced by the public at large.

[56] In Abarquez v. Ontario, 2009 ONCA 374, 95 O.R. (3d) 414, the court considered whether
the government of Ontario owed a private law duty of care to nurses who contracted SARS while
working pursuant to government directed policies. In dismissing the claim, the court held, at paras.

20, 28-29, that:

[Wlhile Ontario is obliged to protect the public at large from the
spread of communicable diseases such as West Nile Virus and
SARS, Ontario does not owe individual residents of the province
who contract such diseases a private law duty of care giving rise [to]
claims for damages.

To impose a private law duty of care upon Ontario to safeguard the
health of the nurses would conflict with the overriding public law
duty to pronounce standards that are in the interest of the public at
large. Simply put, the interests of nurses, like the interest of
investors in Cooper, the clients in Edwards and the parents in Syl
Apps. cannot be prioritized over the general public interest, yet that
would be the effect of finding that they were owed the special
consideration in the formulation of health care policy that a private
law duty of care would entail.

While Ontario was obliged to do its best to protect the public at large
from the spread of SARS, this claim rests on the untenable
proposition that Ontario owed the individual plaintiffs a general
common-law duty of care affording them the right to sue for
damages as a result of contracting SARS.

[57] In Williams v. Canada (Attorney General) (2005), 76 O.R. (3d) 763 (S.C.), aff"d 2009
ONCA 378, leave to appeal refused, [2009] S.C.C.A. No. 33257, the plaintiff sued the province of
Ontario in relation to individuals who contracted SARS in 2003. The allegation was that Ontario
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relaxed the infection control procedures imposed on hospitals both prematurely and negligently,

thereby exposing people to SARS infection. In dismissing the claim, the court held, at para. 76:

[t is clear that, to the extent that the provisions of s. 4 [of the DHA]J
purport to impose duties, they are owed “to the people of Canada®,
They are not expressed to create private law duties and they are, in
my opinion, by themselves, insufficient to create a relationship of
proximity between the Minister, or Ministry, and any members of
the public who may foreseeably be harmed by an exercise, or failure
to exercise, the statutory powers or duties created.

[58] Upon concluding her review of the decisions considering a private law duty of care in

scenarios involving public health, at para. 113 of Adam, Chiappetta J. stated:

In the current case, on the facts as pleaded, there is no combination
of interactions between the parties sufficient to ground
proximity: Taylor, para. 111. The pleading in terms of knowledge is
bald and speculative, representations are alleged to have been made
to the Canadian public, the group to which the Plaintiffs are alleged
to have belonged was neither discrete nor identifiable and there are
no allegations of a similar type of material misstatement.

[59] And at para. 115:

No such interactions or direct relationship exists in this case. This

case involved a pandemic health risk facing the entire country. The

Crowns® course of action was developed out of concern for the

health of Canadians and involved high level decisions and social and

economic considerations.
[60]  The conclusion in Adam. and here, is that there are very limited factual circumstances in
which our courts have found sufficient proximity to ground a finding of a private law duty of care,
in a public regulator, during a public health emergency. In those limited circumstances where the
courts have found sufficient proximity, it was on the basis that the representations were made to
discrete and identifiable segments of the community, or where the plaintiffs established specific
and direct interactions with the government authority. The Plaintiff asks me to consider these

cases in coming to a decision here.
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[61] In Taylor v. Canada (Attorney General), 2012 ONCA 479, 111 O.R. (3d) 161, at para. 114,

the court found, in refusing to dismiss a claim relating to injury from a medical implant, that:

[Tlhe regulator failed to act to protect the life and safety of
individuals when the regulator was fixed with knowledge of a clear,
present and significant danger posed to a discrete and identifiable
segment of the community. On these pleadings, there are the added
features of a material misstatement by the regulator, a failure to
correct that misstatement, a decision to refrain from notifying at
least some of those individuals whom the regulator knew to be at
risk as a result of the use of the implants, and a failure to adequately
warn those whom Health Canada did notify of potential problems
with the implants. [Emphasis added.]

[62] In Heaslip Estate v. Mansfield Ski Club Inc., 2009 ONCA 594, 96 O.R. (3d) 401, the court

refused to dismiss a claim where the plaintiff sued the province of Ontario for failure to provide

air ambulance transport, resulting in death during land transport. The court held, at para. 20:

The claim asserted here does not rest solely upon a statute conferring
regulatory powers, as in Cooper and Attis, but is focused instead on

the specific interaction that took place between Patrick Heaslip and

Ontario when the request for an air ambulance was made. In this

case. the relationship between Patrick Heaslip and the governmental
authority is direct, rather than being mediated by a party subject to

the regulatory control of the governmental authority. [Emphasis
added.]

[63] In Fullowka v. Pinkerton's of Canada Ltd., 2010 SCC 5, [2010] 1 S.C.R. 132, at para. 55,
the court considered whether the government of Canada owed a duty of care to miners that were
murdered after several months of violent conflict between striking miners and replacement
workers. The court found that the requirements of foreseeability and proximity were met where
the government knew of the ongoing issues and violence at the mines. The mine inspectors had a
statutory duty to inspect the mine and to order the cessation of work if they considered it unsafe.
They “had identified specific and serious risks to an identified group of workers” and knew that
the steps being taken by management to maintain safe working conditions were not effective.
[Emphasis added.]
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[64] In the present case, I find that the exceptional factual circumstances as seen in Taylor,
Heaslip and Fullowka do not exist, as there no direct interaction between the Defendants and the
Plaintiff’s son is alleged.

[65] 1 find that the facts pleaded underlying the claim are analogous to a growing category of
claims where a duty of care has been denied, as there is no private law duty of care to individual
members of the public injured by government core policy decisions in the handling of health
emergencies which impact the general population: Adam; Williams: and Eliopoulos. The factual

distinctions raised by the Plaintiff do not change the analysis.

[66] The Plaintiff also referenced para. 66 of Artis, wherein the Court stated:

However, once the government has direct communication or
interaction with the individual in the operation or implementation of
a policy, a duty of care may arise, particularly where the safety of
the individual is at risk. If, for example, a government decides to
issue a warning about a specific danger, in this case medical devices,
or to make representations about the safety of a product, the
government may be liable for the manner in which it issues that
warning, or the content of those representations, especially where
the government disseminates the warning or representation knowing
that the individual consumer will rely on its contents and the
individual does so.

[67] In my view, this paragraph emphasizes the reasons that the present case does not result in
a duty of care, and does not assist the analysis. As stated, the Plaintiff does not plead any direct
communication or interaction between his son and the Defendants in the operation or

implementation of their vaccine campaign.

[68] As in Adam, the Plaintiff’s tragedy is real, but there is no private law duty of care made
out. After a careful reading of the claim, I have concluded that it does not establish a sufficient
relationship of proximity between the Plaintiff’s son and the Defendants to find a private law duty

of care.
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Core Policy Decisions

[69] The Defendants argue that the actions taken were core policy decisions and, as such, they
are in any event immune from tort liability, even if a private duty of care was found to exist. The

Plaintiff argues that the conduct he complains of was operational conduct and not policy decisions.

[70]  T'have considered the distinction between actions of the government which are operational,
and policy decisions, and find that the actions of the Defendants here were clearly the expression

of policy decisions and not operational.

[71]1  InImperial Tobacco, the court examined what constitutes a policy decision that is generally

protected from negligence liability, at para. 90:

| conclude that “core policy™ government decisions protected from
suit are decisions as to a course or principle of action that are based
on public policv considerations. such as economic, social and
political factors, provided they are neither irrational nor taken in bad
faith. This approach is consistent with the basic thrust of Canadian
cases on the issue, although it emphasizes positive features of policy
decisions, instead of relying exclusively on the quality of being
“non-operational”. It is also supported by the insights of emerging
Jurisprudence here and elsewhere. This said, it does not purport to
be a litmus test. Difficult cases may be expected to arise from time
to time where it is not easy to decide whether the degree of “policy™
involved suffices for protection from negligence liability. A black
and white test that will provide a ready and irrefutable answer for
every decision in the infinite variety of decisions that government
actors may produce is likely chimerical. Nevertheless, most
government decisions that represent a course or principle of action
based on a balancing of economic. social and political
considerations will be readily identifiable. [Emphasis added.]

[72] At paras. 95-96, the court concluded that Canada’s campaign to promote the consumption

of low-tar cigarettes was a core policy decision:

In short, the representations on which the third-party claims rely
were part and parcel of a government policy to encourage people
who continued to smoke to switch to low-tar cigarettes. This was a
“true™ or “core™ policy, in the sense of a course or principle of action
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that the government adopted. The government’s alleged course of
action was adopted at the highest level in the Canadian government
and involved social and economic considerations. Canada, on the
pleadings, developed this policy out of concern for the health of
Canadians and the individual and institutional costs associated with
tobacco-related disease. In my view, it is plain and obvious that the
alleged representations were matters of government policy, with the
result that the tobacco companies’ claims against Canada for
negligent misrepresentation must be struck out.

Having concluded that the claims for negligent misrepresentation
are not actionable because the alleged representations were matters
of government policy, it is not necessary to canvas the other stage-
two policy grounds that Canada raised against the third-party claims
relating to negligent misrepresentation.

[73] In Adam, the court considered the issue and concluded that authorizing vaccines in
circumstances of a public health emergency is a core policy decision. The very same factors were
at play here. The government faced a global pandemic, and made decisions in consideration of

the health of the entire Canadian public.

Anns/Cooper Stage 2

[74] At the second stage of the Anns/Cooper test, the focus is not on the relationship between
the parties, but rather on the effect of recognizing a duty of care on “other legal obligations, the

legal system and society more generally.”: Cooper, at para. 37.
[75] The court in Adam cited Eliopoulos on this point, at para. 32-33:

In deciding how to protect its citizens from risks of this kind that do
not arise from Ontario’s actions and that pose an undifferentiated
threat to the entire public, Ontario must weigh and balance the many
competing claims for the scarce resources available to promote and
protect the health of its citizens.

[ agree with Ontario’s submission that to impose a private law duty
of care on the [acts that have been pleaded here would create an
unreasonable and undesirable burden on Ontario that would
interfere with sound decision-making in the realm of public health.
Public health priorities should be based on the general public
interest. Public health authorities should be left to decide where to
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focus their attention and resources without the fear or threat of
lawsuits.

[76]  As summarized by the Court of Appeal in Williams, at para. 25, with respect
to Eliopoulos:

After considering the Cooper-Anns test, this court held, at paras. 17-
19, that the exercise of the extensive discretionary powers to take
measures to protect the public from the spread of infectious disease
did not create a private law duty in that case. The powers “are to be
excrcised...in the general public interest” and they “are not aimed at
or geared to the protection of the private interests of specific
individuals”. While the Minister of Health is under a general public
law duty “to promote, safeguard and protect the health of Ontario
residents and prevent the spread of infectious diseases...a general
public law duty of that nature does not give rise to a private law duty
sufficient to ground an action in negligence™. Rather, the Minister is
required to act in the general public interest, and in so doing must
balance “a myriad of competing interests”, the nature of which are
inconsistent with the imposition of a private law duty of care.

[77]  As per Taylor v. Canada, 2020 ONSC 1192, aff’d 2022 ONCA 892, I find that imposing a
private law duty of care on the Defendants in the circumstances of this case would create a chilling
effect and constrain the ability of public health officials to communicate broader public health
messages regarding vaccination and other health measures that are necessary to collectively protect

the health of Canadians as a whole. Indeed, as this court put it, at para. 618:

The policy, which the legislation and regulation supports, is directed
to all Canadians and to our collective benefit bringing to those in
need medical devices that will bring relief. The balance between
efficacy and safety which is at the foundation of this policy accepts
that, for some, there are risks that may be realized. However, to
fasten the Crown with a duty of care to those individuals would
upset the policy. The balance would be skewed by the need of the
Crown to minimize its liability by refusing to allow new devices into
the market until it had assurance of the long-term benefit and
absence of risk.

[78] 1 conclude that the representations made by the Defendants here were the expressions of

core policy decisions, made in an effort to protect the general Canadian public during a pandemic.
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The imposition of a private duty of care would have a negative impact on the ability of the
Defendants to prioritize the interests of the entire public, with the distraction of fear over the
possibility of harm to individual members of the public, and the risk of litigation and unlimited
liability to an indeterminate class: Cooper, at para. 54; Adam, at para. 164; and Aitis, at para. 74.

Misfeasance in Public Office — Fraud and Deceit
[79] The Plaintifl pleads misfeasance in public office and fraud and deceit, stating that:

a) Health Canada and the Minister were both “recklessly indifferent or willfully
blind in discharging [their] responsibilities of regulatory approval and oversight of the

[vaccine]” which “produced the foreseeable result of Sean Hartman’s death™;

b) Health Canada and the Minister “made false representations of fact...regarding
the safety and efficacy of the [vaccine]” which Sean Hartman relied on and which
“led to his death™; and

c¢) Health Canada and the Minister “negligently misrepresented the safety of the
vaccine” and “negligently exercised [their] operational function authorizing the

[vaccine]”, which caused the “wrongful death” of Sean Hartman.

[80] The Plaintiff also pleads that the Defendants:

a) “Eschewed their duty to assess and monitor but rather parroted the manufacturers’
positive claims while ignoring the evidence of [v]accine’s lack of relative efficacy and

risk of significant adverse effects™;

b) “[K]new that the [v]accine was unsafe, was likely to harm individuals such as the
Plaintiff"s son, and yet took actions that were objectively inconsistent with their

statutory duties™;

¢) “Knew that the [v]accine was not or was negligibly effective™; and
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d) “[S]pecifically ignored and in fact concealed the significant and present risk of
adverse events-including death” in encouraging Canadians to make informed decisions

concerning vaccination.

[81] To prove misfeasance in public office, the Plaintiff must show:
a) Deliberate, unlawful conduct in the exercise of public functions:
b) Awareness that the conduct is unlawful and likely to injure the Plaintiff’s son;
¢) Harm;
d) A legal causal link between the tortious conduct and the harm suffered; and
€) An injury that is compensable in tort law.

Odhavji Estate v. Woodhouse, 2003 SCC 69, [2003] 3 S.C.R. 263, at para. 32.

[82] The court in Odhavji Esiate distinguished two categories of behaviour which could

ground an action in misfeasance in public office, at para. 22:

Category A involves conduct that is specifically intended to injure a
person or class of persons. Category B involves a public officer who
acts with knowledge both that she or he has no power to do the act
complained of and that the act is likely to injure the plaintiff.

[83] The court emphasized the fact that each of the two categories require deliberate
misconduct, which consists of (i) an intentional illegal act; and (ii) an intent to harm an

individual or class, at paras. 25 and 28:

Canadian courts also have made a deliberate unlawful act a focal
point of the inquiry. In Alberta (Minister of Public Works, Supply
and Services) v. Nilsson (1999), 70 Alta. L.R. (3d) 267, 1999
ABORB 440, at para. 108, the Court of Queen’s Bench stated that
the essential question to be determined is whether there has been
deliberate misconduct on the part of a public official. Deliberate
misconduct. on this view, consists of: (i) an intentional illegal act;
and (ii) an intent to harm an individual or class of individuals. See
also Uni-Jet Industrial Pipe Lid. v. Canada (Attorney
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General) (2001), 156 Man. R. (2d) 14, 2001 MBCA 40, in which
Kroft J.A. adopted the same test. In Powder Mountain

Resorts, supra, Newbury J.A. described the tort in similar terms, at
para. 7: .. . it may, [ think, now be accepted that the tort of abuse
of public office will be made out in Canada where a public official
is shown either to have exercised power for the specific purpose of
injuring the plaintiff (i.e., to have acted in “bad faith in the sense of
the exercise of public power for an improper or ulterior motive™) or
to have acted “unlawfully with a mind of reckless indifference to
the illegality of his act™ and to the probability of injury to the
plaintiff. (See Lord Steyn in Three Rivers, at [1231].) Thus there
remains what in theory at least is a clear line between this tort on
the one hand, and what on the other hand may be called negligent
excess of power — i.e., an act committed without knowledge of
(or subjective recklessness as to) its unlawfulness and the probable
consequences for the plaintiff. [Emphasis in original.] Under this
view, the ambit of the tort is limited not by the requirement that the
defendant must have been engaged in a particular type of unlawful
conduct, but by the requirement that the unlawful conduct must
have been deliberate and the defendant must have been aware that
the unlawful conduct was likely to harm the plaintiff.

The requirement that the defendant must have been aware that his
or her conduct was unlawful reflects the well-established principle
that misfeasance in a public office requires an element of “bad faith”
or “dishonesty”™. In a democracy, public officers must retain the
authority to make decisions that, where appropriate, are adverse to
the interests of certain citizens. Knowledge of harm is thus an
insufficient basis on which to conclude that the defendant has acted
in bad faith or dishonestly. A public officer may in good faith make
a decision that she or he knows to be adverse to interests of certain
members of the public. In order for the conduct to fall within the
scope of the tort, the officer must deliberately engage in conduct that
he or she knows to be inconsistent with the obligations of the office.

[84]  The Plaintiff argues that establishing a duty of care is not an element of misfeasance of

public office. However, a consideration of the second element, awareness that the conduct is

unlawful and likely to injure the plaintiff, necessarily engages many of the same considerations.
As stated by the court in Odhavji Estate, at paras. 29 and 38:
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This requirement establishes the required nexus between the parties.
Unlawful conduct in the exercise of public functions is a public
wrong, but absent some awareness of harm there is no_basis on
which to conclude that the defendant has breached an obligation that
she or he owes to the plaintiff, as an individual. And absent the
breach of an obligation that the defendant owes to the plaintiff, there
can be no liability in tort. [Emphasis added.]

[M]isfeasance in a public office is an intentional tort that requires

subjective awareness that harm to the plaintiff is a likely

consequence of the alleged misconduct.
[85] There is no allegation of any interaction between the Plaintiff's son and the Defendants
upon which one could conclude there was a “subjective awareness that harm to the plaintiff was

a likely consequence™. There are no facts plead to establish liability under either Category A or B
of misfeasance in public office, as defined by the court in Odhavji Estate.

[86]  Given that the representations were made to the public at large and pursuant to lawful
authority in the midst of a public health crisis, the Defendants could not have had a subjective

awareness that any harm would be done to the Plaintiff”s son.

The Current pleadings and the Proposed Amendments

[87]  The Plaintiffs propose to amend their Statement of Claim by adding more than four pages
of additional pleadings to it. The proposed amendments are a repetition and detailed expansion
of the same facts already plead.

[88]  While they provide greater detail, none of the proposed amendments address the primary
deficit in the Claim: they do not advance any facts which would impact the assessment herein as
to the lack of any sufTicient relationship of proximity, upon which to find a private law duty of
care. Specifically, they do not allege that there were any direct interactions between the
Plaintiff’s son and the Defendants, or that the communications of the Defendants were directed

at a discrete group to which the Plaintiff’s son belonged.
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[89] The proposed amendments do not address any the deficiencies in relation to the tort of
misfeasance of public office. In particular, they do not remedy the lack of facts plead which
could allow for a conclusion that the Defendants or any of them had knowledge that their actions

would likely injure the Plaintiff’s son.

[90] The proposed amendments to the claim do not change the analysis and would not remedy
the defect. Even with the proposed amendments, it is plain and obvious that the claim cannot
succeed.

Conclusion:

[91] The necessary elements to ground an action in negligence are not present. The duties of
the Defendants under the legislative scheme are to the Canadian public. Sufficient proximity is
not established and there is no private law duty of care. Other policy considerations militate

against finding such a duty. As such, it is plain and obvious that the claim cannot succeed.

[92] The necessary elements to ground an action in misfeasance in public office are not

present. It is plain and obvious that the claim cannot succeed.

[93] The proposed amendments to the Statement of Claim would not assist in addressing these

shortcomings.

Order:

[94] The style of cause shall be amended to name the Attorney General of Canada and Patricia
A. Hajdu (Minister of Health) as the sole Defendants.

[95] The claim is struck in its entirety, without leave to amend.

[96] There shall be no costs awarded to either party.

= ApAe—

S. Antoniani J.
Released: March 24, 2025



62

CITATION: Hartman v. Attorney General of Canada et al., 2025 ONSC 1831
COURT FILE NO.: CV-23-00115
DATE: 2025-03-24

ONTARIO

SUPERIOR COURT OF JUSTICE

BETWEEN:
DANIEL HARTMAN
Responding Party
(Plaintiff)
- and -

ATTORNEY GENERAL OF CANADA, THE
DEPARTMENT OF HEALTH CANADA, and
PATRICIA A. HAJDU (MINISTER OF HEALTH)

Moving Parties
(Defendants)

REASONS FOR JUDGMENT

5. Antoniani, J.

Released: March 24, 2025



[COURT OF APPEAL FOR ONTARIO
FILED / DEPOSE

MAY 08 25 KA 63 COA'25'CV'0502

REGISTRAR / GREFFIER
COUR D'APPEL DE LONTARIO

FORM 61C
Courts of Justice Act
APPELLANT’S CERTIFICATE RESPECTING EVIDENCE

COURT OF APPEAL FOR ONTARIO
BETWEEN:

DANIEL HARTMAN
Appellant

and

ATTORNEY GENERAL OF CANADA, THE DEPARTMENT OF HEALTH CANADA,
and PATRICIA A. HAJDU (MINISTER OF HEALTH)

Respondents

APPELLANT’S CERTIFICATE

The appellant certifies that the following evidence is required for the appeal, in the appellant’s
opinion:

1. Order and Reasons of the Honourable Justice Antoniani, dated March 24, 2025, dated
January 2, in Court File No. CV-23-00115.

2. Transcript of the Oral Hearing on the Respondents Motion to Strike, dated November 12,

2024.

Applicants Statement of Claim, dated September 27, 2023

Applicants Motion Record on Respondents Motion to Strike, dated May 31, 2024

5. Respondents Motion Record on Respondents Motion to Strike, dated April 29, 2024.

W

April 23, 2025 Umar A. Sheikh

UMAR SHEIKH PERSONAL
LAW CORPORATION
PO Box 24062 Broadmead RPO



TO

64

ATTORNEY GENERAL OF CANADA

Department of Justice

Ontario Regional Office

120 Adelaide Street West, Suite 400
Toronto, Ontario M5H 1T1

Per: Mahan Keramati and Adrian Zita-Bennett

Lawyers for the Respondents

Victoria, BC V8X 0B2
usheikh(@sheikhlaw.ca

Lawyer for the Appellant


mailto:usheikh@sheikhlaw.ca

65

DANIEL HARTMAN -and- ATTORNEY GENERAL OF CANADA et al.
Plaintiff Defendants

Court File No.

Court of Appeal for Ontario

PROCEEDING COMMENCED AT
TORONTO

NOTICE OF APPEAL

SHEIKH LAW
PO Box 24062 Broadmead RPO
Victoria BC V8X 0B2

Umar A. Sheikh
usheikh@sheikhlaw.ca
Tel: 250413 7497

Lawyers for the Plaintiff

RCP-F 4C (September 1, 2020)




66
FORM 61D
Courts of Justice Act
RESPONDENTS’ CERTIFICATE RESPECTING EVIDENCE

Court File No. COA-25-CV-0502
COURT OF APPEAL FOR ONTARIO
BETWEEN:
DANIEL HARTMAN
Plaintiff (Appellant)
and
ATTORNEY GENERAL OF CANADA, THE DEPARTMENT OF HEALTH CANADA,

and PATRICIA A. HAJDU (MINISTER OF HEALTH)

Defendants (Respondents)

RESPONDENTS’ CERTIFICATE RESPECTING EVIDENCE

The Respondents certify that there was no evidence adduced in the matter below, and in the
Respondents’ opinion, no evidence is required for the appeal. As such, the Respondents seek the
following deletions from the Appellant’s Certificate Respecting Evidence:

DELETIONS

1. Order and Reasons of the Honourable Justice Antoniani, dated March 24, 2025, dated
January 2, in Court File No. CV-23-00115.

2. Transcript of the Oral Hearing on the Respondents Motion to Strike, dated November 12,

2024.

Applicants Statement of Claim, dated September 27, 2023

Applicants Motion Record on Respondents Motion to Strike, dated May 31, 2024

Respondents Motion Record on Respondents Motion to Strike, dated April 29, 202

oA~ w

May 8, 2025 Mahan Keramati

ATTORNEY GENERAL OF CANADA

Department of Justice

Ontario Regional Office

120 Adelaide Street West, Suite 400
Toronto, Ontario M5H 1T1

Per: Mahan Keramati (LSO# 58950D)



TO:

Tel: (647) 256-0592
Email; Mahan.Keramati@justice.gc.ca

Per: Adrian Zita-Bennett (LSO# 84848K)
Tel: (416) 526-2299
Email; Adrian.Zita-Bennett@justice.gc.ca

Lawyers for the Respondents

Umar A. Sheikh
UMAR SHEIKH PERSONAL LAW CORPORATION

PO Box 24062 Broadmead RPO
Victoria, BC V8X 0B2
usheikh@sheikhlaw.ca

Lawyer for the Appellant


mailto:Mahan.Keramti@justice.gc.ca
mailto:Adrian.Zita-Bennett@justice.gc.ca
mailto:usheikh@sheikhlaw.ca

68
Court File No. COA-25-CV-0502

DANIEL HARTMAN AND ATTORNEY GENERAL OF CANADA ET AL
Plaintiff (Appellant) Defendants (Respondents

COURT OF APPEAL FOR ONTARIO

Proceeding Commenced at
Toronto

RESPONDENTS’ CERTIFICATE

ATTORNEY GENERAL OF CANADA

Department of Justice

Ontario Regional Office

120 Adelaide Street West, Suite 400
Toronto, Ontario M5H 1T1

Per: Mahan Keramati (LSO# 58950D)
Tel: (647) 256-0592
Email: Mahan.Keramati@justice.gc.ca

Per: Adrian Zita-Bennett (LSO# 84848K)
Tel: (416) 526-2299
Email: Adrian.Zita-Bennett@justice.gc.ca

Lawyers for the Respondents



mailto:Mahan.Keramti@justice.gc.ca
mailto:Adrian.Zita-Bennett@justice.gc.ca

69

Court File No. COA-25-CV-0502

COURT OF APPEAL FOR ONTARIO
BETWEEN:

DANIEL HARTMAN
Appellant

and

ATTORNEY GENERAL OF CANADA, THE DEPARTMENT OF HEALTH CANADA and
PATRICIA A. HAJDU (MINISTER OF HEALTH)
Respondents

AGREEMENT RESPECTING EVIDENCE

(Rule 61.04 of the Rules of Civil Procedure)

The parties agree that the only material to be included in the Appeal Book and
Compendium (other than pleadings, orders and documents required by the Rules) shall be:

1. Statement of Claim issued 27 September 2023 in Superior Court file CV-23-00115;

2. Order and Reasons for Judgment of the Honourable Justice Antoniani dated 24 March
2025.

No other transcripts, motion records, affidavits, or documentary exhibits will form part of
the appealrecord unless ordered by the Court of Appeal.

Dated at Victoria, British Columbia this 9" day of June, 2025.

“qS

Umar A. Sheikh

Counsel for the Appellant, Daniel Hartman



70

Dated at Toronto , Ontario this 9™ day of June, 2025.

Digitally signed by Keramati, Mahan

Ke ra m ati '\DAI;I;];J;'CA, 0=GC, OU=Jus-Jus, CN="Keramati,
b)

Reason: | am the author of this document
Location:

Date: 2025.06.09 11:23:53-04'00"

Foxit PDF Editor Version: 13.1.4

Mahan Keramati (LSO # 58950D)
Adrian Zita-Bennett (LSO# 84848K)

Counsel for the Respondents, Attorney General of Canada et al.



71

Court File No. COA-25-CV-0502
COURT OF APPEAL FOR ONTARIO
BETWEEN:

DANIEL HARTMAN
Appellant

and
ATTORNEY GENERAL OF CANADA, THE DEPARTMENT OF HEALTH CANADA and

PATRICIA A. HAJDU (MINISTER OF HEALTH)
Respondents

CERTIFICATE OF COMPLETENESS

I, Umar A. Sheikh, lawyer for the Plaintiff (Appellant), certify that the appeal book and

compendium in this appeal is complete and legible.

June 30, 2025

UMAR SHEIKH PERSONAL LAW CORPORATION
PO Box 24062 Broadmead RPO
Victoria BC V8X 0B2

Umar A. Sheikh
usheikh@sheikhlegal.com
Tel: 250-413-7497

Lawyer for the Applicant



TO:

72

Attorney General of Canada

Department of Justice

Ontario Regional Office

120 Adelaide Street West, Suite 400

Toronto, Ontario M5H 1T1

Per: Mahan Keramati and Adrian Zita-Bennett
Lawyers for the Respondents

RCP-E 61H (July 1, 2007)



73

DANIEL HARTMAN -and- ATTORNEY GENERAL OF CANADA et al.
Plaintiff Defendants

Court File No. COA-25-CV-0502

COURT OF APPEAL FOR ONTARIO

PROCEEDING COMMENCED AT
TORONTO

CERTIFICATE OF COMPLETENESS

UMAR SHEIKH PERSONAL LAW CORPORATION
PO Box 24062 Broadmead RPO
Victoria BC V8X 0B2

Umar A. Sheikh
usheikh@sheikhlegal.com
Tel:

250-413-7497

Lawyer for the Applicant

RCP-F 4C (September 1, 2020)



DANIEL HARTMAN -and- ATTORNEY GENERAL OF CANADA et al.
Plaintiff Defendants

Court File No. COA-25-CV-0502

COURT OF APPEAL FOR ONTARIO

PROCEEDING COMMENCED AT
TORONTO

APPEAL BOOK AND COMPENDIUM

UMAR SHEIKH PERSONAL LAW CORPORATION
PO Box 24062 Broadmead RPO
Victoria BC V8X 0B2

Umar A. Sheikh
usheikh@sheikhlegal.com
Tel:

250-413-7497

Lawyer for the Applicant

RCP-F 4C (September 1, 2020)



	Appeal Book and Compendium
	Table of Contents
	TAB 1 - Notice of Appeal, filed May 8, 2025
	TAB 2 - Statement of Claim, filed Sep 27, 2023
	TAB 3 - Order of Justice Antoniani, per Reasons of Judgment on Mar 24, 2025; filed June 30, 2025
	TAB 4 - Reasons for Judgment, dated Mar 24, 2025
	TAB 5 - Appellant's Certificate, form 61C, filed May 08, 2025
	TAB 6 - Respondents' Certificate, form 61D, dated May 08, 2025
	TAB 7 - Agreement RE: Evidence, signed June 09, 2025
	TAB 8 - Certificate of Competeness, signed June 30, 2025



