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A. Context 
1. The Plaintiffs retained new counsel on July 14, 2022. An initial review of the file 

suggested, and this fact should be uncontroversial amongst experienced Defendants’ 

counsel, that proper costs submissions had to be submitted to the Court on behalf of the 

Plaintiffs. Together, the Defendants have requested full indemnity fees of $1,182,005.58 

and made “joint” submissions totalling 163 pages. The three paragraph, half-page, costs 

submissions prepared by former counsel are utterly deficient given the stakes at play for 

the Plaintiffs. 

2. The day after they were retained, new counsel to the Plaintiffs wrote to the Court 

and corresponded with some of the Defendants. The Plaintiffs had asked for the consent of 

the Defendants to make further costs submissions, but this request has been denied by at 

least some of them, requiring that this case conference be held. 

B. Initial Costs Submissions Were Made Without Instructions 
3. While the Plaintiffs are prepared to swear affidavits on the undertaking that the 

Defendants will not rely on those documents as a waiver of solicitor-client privilege or 

otherwise release the information publicly, a very brief outline of the facts is necessary 

here to understand what transpired and what led to this request to make proper costs 

submissions. 

4.  Attached to this brief are three sets of exchanges between the Plaintiffs and their 

former counsel, Mr. Rocco Galati: 

i. The first are two emails dated April 7, 2022, where Mr. Galati forwarded the 

“joint” costs submissions of the Defendants and provided the submissions 
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prepared and filed on behalf of the Plaintiffs (that had already been submitted 

to the Court by then) with the notation: “These are your cost submissions. We 

will explain why there were terse tomorrow”. 

ii. The second is an email from the Plaintiffs to Mr. Galati the next day where they 

confirm that they had not seen the costs submissions until sent to them on April 

7, 2022. Other portions of the email have been redacted as it contains other 

information subject to solicitor-client privilege and over which such privilege 

is maintained. 

iii. The third is a letter from Mr. Galati dated April 11, 2022, which has been 

redacted as it contains other information subject to solicitor-client privilege and 

over which such privilege is maintained, where Mr. Galati states: “The cost 

submissions were not ‘short’ due to ‘lack of time’ but, given the statutory 

parameters, and clearly biased decision of the Superior Court, a tactical 

judgment call for appeal purposes”. 

5. To be clear, this was a supposed “tactical judgment call” taken solely by Mr. Galati 

without any instructions from the Plaintiffs. 

6. After these exchanges, Mr. Galati brought a motion to remove himself as counsel 

of record. The Plaintiffs spoke with various potential counsel between the date Mr. Galati 

was removed from the record and when the ultimately retained current counsel. 

7. The Plaintiffs did not understand when the issue of costs would be dealt with, at 

various times understanding that it would be part of the appeal, and other times that no 
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decision would be made until the appeal was heard. It was only on July 13, 2022, after 

receiving the Court’s endorsement and Defendants’ counsel response, that they definitively 

understood that a costs decision would be released before the appeal. 

8. At the request of some of the Defendants, Mr. Galati was made aware of this case 

conference date and of the fact that the Plaintiffs would be raising issues relating to his 

representation to request the right to make further submissions.  

C. Plaintiffs’ Request 
 

9. Ultimately, this is an issue of procedural fairness. There is no suggestion on the part 

of the Plaintiffs that this situation was caused by anyone other than their former counsel. 

They simply ask for the opportunity to make submissions – there is no substantive 

prejudice to the Defendants or any of their rights. 

10. Moreover, as should be evident from the fact that the Plaintiffs are now represented 

by separate counsel, their interests with respect to costs are not identical and may even 

conflict. It was not appropriate for Mr. Galati to file joint submissions on their behalf, let 

alone “terse” submissions. The Plaintiffs should therefore each be entitled to file separate 

submissions. 

11. The Plaintiffs are prepared to bring a formal motion to seek leave to file further 

costs submissions, but it is their hope that this can simply be agreed upon during the case 

conference. Making submissions to request leave to make submissions is an inefficient use 

of the Court and the parties’ time, especially considering the Defendants’ insistence that 

the costs decision be released as soon as possible. 
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12. The Plaintiffs request fourteen (14) days from the date of the case conference to file 

their submissions. While reply submissions by the Defendants were not envisioned in this 

Court’s endorsement, the Plaintiffs take no issue with such a right being granted to them. 

However, this again would seem contrary to the position taken by some of the Defendants 

– that they simply want the costs decision to be released as soon as possible.   
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