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Court File N0.T-1436-22
FEDERAL COURT
BETWEEN:

BERNARD ALBERT, MARIE ALLCHURCH, JULIA ALVAREZ, JASON AMARO,
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ANDREA BIALOWAS, THERESA BICKLE, ANGELLA BLIER, MARK BOIKOVITIS,
ERIK BOUCHARD, ROBERT BOURBONNIERE, BROOKE BOUTANG, VERONIQUE
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GOW, JAYDE GRAVEL, MICHAIL GRIGORATOU, URVASHI GURUNG, RYAN
HAMER, CHARLENE HANSON, JASMIN HARRISON, CARLY HART, TAMMY HAYES,
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MARIETTA KIRBY, SANDRA KOSTENKO, CALVIN KOTOWICH, DAMIR KRAMARIC,
SANDRA KRASINKIEWICZ, ROCKY KUJALA, HELENE LA ROCHELLE, AVINASH
LALOO, MEGAN LANE-KARRAS, MARTINE LAROCQUE, LINE LAVALLEE, KEVIN
LAWRES, CHUNG LE, LUC LEBLANC, DONNA LEEDER, PATRICK LESSARD, LISA
LEVESQUE, LORRAINE LIGHT, GISELE LIRETTE, RANDY LOGAN, SANDRA M
LOPES, KIM LUMSDEN, WENDY LUNDVALL, PAUL LUSSIER, PAUL LYNN, NICOLA
MACDONALD, MICHAEL MAFILOVSKI, VIJAY MAHARAJ, CAROLINE MAHEUX,
TANYA MANDEL, TRACY MA-PRICE, MARIE MARCOTTE, ANNA MARRO, DEVAN
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MARSHALL, JUDY MARTENS, JOSYANNE MARTIN, JENNA MATHIES, TRACEY
MATLOCK, DANIEL MATTI, WILLIAM GRANT MAYER, BOZENA MAZUR, DAWN
MCFARLANE, MARGARET MCGEACHIE, CHRIS MCGRATH, LUCAS MCIVOR,
KAREN MCQUADE, SZILVIA MERTL, ROCCO MESSERE, ANNA MIASIK, SARAH
MICKALKO, JASON MIELKE, LAWRENCE (LARRY) MILLSON, SERGIO A MOLINA C,
JAMES MORRIS, JAMES MORRISON, RACHEL MULLARKEY, PAUL NAHIRNIAK,
DIDI (PREVIOUSLY DANIELLE) NAVALES (PREVIOUSLY FREEMAN), MARGARET
NEB, AMANDA NEIL, SCOTT NEIL, TRACEY NELLIS, JOCELYN NELSON,
GEORGE NICOLAIDES, LISA NICOLL, JULIE NOBLE, CHAD NORMANDEAU,
CHERISE O'CONNOR, GERALDINE OLSON, MARC ORICHEFSKY, RYAN
ORYDZUK, STEVEN OVERHOLT, KRISTY PACHOLKA FORD, FANY PELLETIER-
GOUGEON, CHRIS PILLON, LESLIE J POLLOCK, ELZBIETA PONIKIEWSKA,
KIMBERLEE PRIEST, NATHAN RAE (AKA ADAN EDEY), TRACEY RALSTON, KARL
RATCHINSKY, DANIEL RAYO, ANTONIO REDA, JULIE REEVES, CORELEI
REICHERT, DOLORES RELIC, AMBER RICARD, LENA (HELENE) RICCI, SHEILA
RIDDELL, BREEANNE RIDGE, KEENAN ROBINSON, MICHAEL ROBITAILLE, MYRA
ROBITAILLE, ROBERT ROBSON, JODI RODDY, DJ (DEBBY) RODNEY, AMANDA
(GOOD) ROOSMETS, JEAN-FRANCOIS ROSA, SANDRA ROSSETTO, ANGELA
RYCKMAN, STEPHANIE SAMSON, JOSHUA SAMUELSON, RUSSEL "RUSS"
SAWCHUK, JUSTIN SCHEFFER, DEREK SCHOENFELDT, AARON SCHROEDER,
CARMEN SCHVARCZINGER, SHAUNA SCOTT, STEPHEN SEE,
JACQUELINE(JACKIE) SELK, FLAMUR SELMANI, MARION SERINK, JOHN-LUIS
GABRIEL SERRAMBANA, DEWITT C. SHAINLINE, SHRIKANT (SHRE) SHARMA,
DEBORAH SHAW, ALAN SHUM, WANITA SIKLENKA, NATHANIEL SLEDZ,
BENJAMIN BRADLEY, ARTHUR SMITH, KARINE SOLAKIAN, JULIE SRIGLEY,
DAVID STEEVES, KAREN STEVENS, MICHELENE STEWART, JAMES STEWART,
SUSAN STEWART, ROBERTA STRICKLAND, MARTYNA STYRCZULA, LINDSAY
SUNTHGOLAM, PAWEL SZOPA, ANTHONY PALOZZI, STEVEN TANNER, LORI
TAYLOR, SINA TEHRANCHI, HOLLY THIBODEAU, CHRISTOPHER THOMPSON,
JENNIFER TOBIN, VANESSA TOEWS, ZVONIMIR TOMAS, JOSHUA DON TORRES,
ENRIQUE TOSI, ERIC TOUPIN-SELINGER, TIMOTHY DOUGLAS TRACY, CATY
TRAN, HUGO TREJO, LARA TRENAMAN, MELISA TREPANIER, CAROL-ANNE
VALCOURT, LEONARDO VASQUEZ, MELANIE VENDRYES, LUIZA VISIC, CARRIE
VISSER, JENNIFER VOGELGESANG, SHANDA VORRATH, MARY VUK, PAMELA
WAGNER, MARIAM WALI, HEIDI WANJON, JOEL WAZNICKY, CORY WEGE, ELVIN
WEGNER, NANCY WHITCOME, WARREN WHITE, JOHANN WILSON, JAMES
WINNING, LINDEN WRIGHT, SHANE YAWORSKI, YYONNE YUTUC, CARSON
ZORGET, MICHAEL ZOTTOLA, MARCIA HEWETT-HICKS

Plaintiffs
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and

CANADA POST CORPORATION, HER HIS MAJESTY THE QUEEN KING IN RIGHT
OF CANADA, THE ATTORNEY GENERAL OF CANADA

Defendants

AMENDED AMENDED STATEMENT OF CLAIM

TO THE DEFENDANTS:

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the Plaintiff. The
claim made against you is set out in the following pages.

IF YOU WISH TO DEFEND THIS PROCEEDING, you or a solicitor acting for you are
required to prepare a statement of defence in Form 171B prescribed by the Federal
Courts Rules, serve it on the plaintiff's solicitor or, if the plaintiff does not have a solicitor,
serve it on the plaintiff, and file it, with proof of service, at a local office of this Court

WITHIN 30 DAYS after the day on which this statement of claim is served on you, if
you are served in Canada or the United States; or

WITHIN 60 DAYS after the day on which this statement of claim is served on you, if
you are served outside Canada and the United States.

TEN ADDITIONAL DAYS are provided for the filing and service of the statement of
defence if you or a solicitor acting for you serves and files a notice of intention to
respond in Form 204.1 prescribed by the Federal Courts Rules.

Copies of the Federal Courts Rules, information concerning the local offices of the Court
and other necessary information may be obtained on request to the Administrator of this
Court at Ottawa (telephone 613-992-4238) or at any local office.

IF YOU FAIL TO DEFEND THIS PROCEEDING, judgment may be given against you
in your absence and without further notice to you.

Date:

Issued by:
(Reqistry Officer)

Address of local office: Edmonton Registry Office
Scotia Place
10060 Jasper Avenue
Tower 1, Suite 530
Edmonton, Alberta T5J 3R8
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TO: CANADA POST CORPORATION
Head Office

1200-2701 Riverside Dr

Ottawa, ON K1A 0B1

TO: HER HIS MAJESTY THE QUEEN KING IN RIGHT OF CANADA
Office of the Deputy Attorney General of Canada

284 Wellington Street

Ottawa, Ontario K1A OH8

TO: THE ATTORNEY GENERAL OF CANADA
Prairie Regional Office - Edmonton
Department of Justice Canada

10423 101 Street

3rd Floor, Epcor Tower

Edmonton, Alberta T5H OE7

CLAIM

A. RELIEF SOUGHT BY THE PLAINTIFFS

1. The Plaintiffs claim:

a. A Declaration pursuant to section 24(1) of the Constitution Act, 1982 that the

Government of Canada’s 6 October 2021 announcement that employers in
federally requlated industries be required to establish vaccination policies
ensurlnq that their emplovees are fuIIv vaccmated (the Order ) violates stated

—%epeetaﬂen—)—wela{ed sectlons 2(a) 7, 8, and 15 of the Plalntlffs

constitutional rights and freedoms protected by the Canadian Charter of Rights
and Freedoms (the “Charter”), as set out below, in a manner not demonstrably
justified under section 1 of the Chatrter;

. A Declaration pursuant to section 24(1) of the Constitution Act, 1982 that
Canada Post Corporation’s subsequent Mandatory Vaccination Practice (the
“Practice”) violates sections 2(a), 7, 8, and 15 of the Plaintiffs’ constitutional
rights and freedoms protected by the Charter, as set out below, in a manner
not demonstrably justified under section 1 of the Charter;
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A Declaration that Canada Post Corporation, His Majesty the King in Right of
Canada (the “Crown), and the Attorney General of Canada (the “Attorney
General”) (collectively, jointly, and _severally, the “Defendants”),
discriminated against the Plaintiffs, on the grounds of genetic characteristics
and religion, by adversely differentiating against the Plaintiffs due to their
vaccine status contrary to section 7(b) of the Canadian Human Rights Act (the
“Act”),

A Declaration that the Order and Practice deprives the Plaintiffs of employment
opportunities, on the grounds of genetic characteristics and religion, due to their
vaccine status contrary to sections 10(a)-(b) of the Act;

Damages pursuant to section 24(1) of the Constitution Act, 1982 for violation
of the Plaintiffs’ rightspursuant-te sections 2(a), 7, 8, and 15 efthe-Charter
rights in the amount of $500,000.00 per Plaintiff;

Damages for intentional infliction of mental suffering in the amount of
$200,000.00 per Plaintiff;

Damages for tortious interference in economic relations in the amount of
$200,000.00 per Plaintiff;

Damages for tortious assault and battery against the Plaintiffs in the amount of
$200,000.00 per Plaintiff.
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p- 1. Punitive and exemplary damages in the amount of $500,000.00 per Plaintiff;

& |. Prejudgment and post judgment interest pursuant to the Federal Courts
Rules, as amended;

¥ k. Costs on a full indemnity scale plus any applicable taxes;

|. Special damages in an amount to be determined, including but not limited
to past or future loss of income, medical expenses and out of pocket

EXPENSES;

m. Exemplary and punitive damages;

n. Damages pursuant to the Canadian Charter of Rights and Freedoms, Part
| of the Constitution Act, 1982, being Schedule B to the Canada Act 1982
(U.K)), 1982, c. 11, s. 24(1) (the "Charter");

0. Punitive damages pursuant to the Charter of Human Rights and Freedoms,
C.0.L.R. c.C-12, s. 49 and the Civil Code of Québec,C.0.L.R. c. C-1991, s.
1621 (the "Québec Charter")

p. Damages for inducing breach of contract, interference with contractual
relations, and negligence;

g. A declaration that the Order violates the Plaintiffs’ rights to life, liberty and
security of the person and is not in_accordance with the principles of
fundamental justice, contrary to s.7 of the Charter and is not demonstrably
justifiable under section 1 of the Charter;

r. A declaration that the Order violates the Plaintiffs’ rights to equality,
contrary to s.15(1) of the Charter, and this violation is not demonstrably
justifiable under section 1 of the Charter;

s. A declaration that the Order violates the Plaintiffs’ rights to freedom of
conscience to s.2(a) of the Charter, and this violation is not demonstrably
justifiable under section 1 of the Charter;

t. A declaration that the Order violates the Plaintiffs’ rights to freedom of
association to s.2(d) of the Charter, and this violation is not demonstrably
justifiable under section 1 of the Charter; and
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s-  U. Such further and other relief as this Honourable Court may permit.

DEFINITIONS

2. The following definitions apply for the purposes of this Statement of Claim:

& a. “Employment Insurance Benefits” (“El Benefits”) means those benefits
established under the Employment Insurance Act, SC 1996, c 23,

&= b. “Harassment and violence” means any action, conduct or comment,
including of a sexual nature, that can reasonably be expected to cause offence,
humiliation or other physical or psychological injury or illness to an employee,
including any prescribed action, conduct or comment.

e. c. “Hazardous substance” includes a hazardous product and a chemical,
biological or physical agent that, by reason of a property that the agent
possesses, is hazardous to the safety or health of a person exposed to it.

£ d. “Health and safety representative” means a person who is appointed as
a health and safety representative under section 136.

g e. “Policy committee” means a policy health and safety committee
established under section 134.1.

h- f. “Safety” means protection from danger and hazards arising out of, linked
with or occurring in the course of employment.

k0. “Senior Officer” includes everyone who has an important role in:

I. Setting policy (which is the current Canadian law); or
ii. Managing an important part of the organization's activities.

F h. “Work place committee” means a work place health and safety committee
established under section 135 of Occupational Health and Safety.
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k: I. “Partially Vaccinated” means having received the first dose of a two-dose

L

series of a Health Canada approved vaccine that provides protection against
COVID-109.

. “Fully Vaccinated” means having received the complete series of doses (or
a single dose of the Janssen (Johnson & Johnson) COVID-19 vaccine) of a
Health Canada approved vaccine that provides protection against COVID-19,
and having allowed the time recommended by public health authorities to
produce an immune response to COVID-19 elapse (14 days from receipt of a
single-dose vaccine or of the second dose of a two-dose series). In time, being
Fully Vaccinated may mean having received booster shots, when and as
recommended by the applicable public health authorities.

k. “Proof of Vaccination” means providing to Canada Post Corporation official
documentation issued by the government or the non-governmental entity that
is authorized to issue the evidence of COVID-19 vaccination in the jurisdiction
in which the vaccine was administered (including a QR code, if issued by the
applicable authorities) confirming receipt of the complete series of doses (or a
single dose of the Janssen (Johnson & Johnson) COVID-19 vaccine) of a
Health Canada approved vaccine that provides protection against COVID-19.
In time, this may require providing proof of receipt of booster shots, when and
as recommended by the applicable public health authorities.

|. “Privacy” means the fundamental right of individuals to create boundaries
limiting access to their person, communications, or personal information,
including but not limited to, medical and health records.

m. “Informed Consent” means the ability to exercise free power of choice,
without the intervention of any element of force, fraud, deceit, duress, over-
reaching, or other ulterior form of constraint or coercion, with sufficient
knowledge and comprehension of the elements of the subject matter involved
as to enable the individual to make an understanding and enlightened decision

(The Nuremberg Code, 1947).

n. “Danger” means any hazard, condition or activity that could reasonably be
expected to be an imminent or serious threat to the life or health of a person
exposed to it before the hazard or condition can be corrected or the activity
altered.

0. “Disclose” includes to authorize disclosure.

p. “Genetic test” means a test that analyzes DNA, RNA or chromosomes for
purposes such as the prediction of disease or vertical transmission risks, or
monitoring, diagnosis or prognosis.

a. “Gene” includes a nucleotide sequence, and an artificially created gene or
nucleotide sequence.
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£ r. “Genome” means the totality of the deoxyribonucleic acid sequence of a
particular cell.

= s. “Hazardous product” means any product, mixture, material or substance
that is classified in accordance with the regulations made under subsection
15(1) in a category or subcategory of a hazard class listed in Schedule 2.

v 1. “Label” means a group of written, printed or graphic information elements
that relate to a hazardous product, which group is designed to be affixed to,
printed on or attached to the hazardous product or the container in which the
hazardous product is packaged.

w: uU. “Safety data sheet” means a document that contains, under the headings
that by virtue of the regulations made under subsection 15(1), are required to
appear in the document, information about a hazardous product, including
information related to the hazards associated with any use, handling or storage
of the hazardous product in a work place.

X V. “Substance” means any chemical element or chemical compound — that
is in its natural state or that is obtained by a production process — whether
alone or together with:

i. any additive that is necessary to preserve the stability of the chemical
element or chemical compound,
ii. any solvent that is necessary to preserve the stability or composition of
the chemical element or chemical compound, or
iii. any impurity that is derived from the production process;

B. OVERVIEW OF THE ACTION

The Plaintiffs

3. All of the Plaintiffs are Eemployees of Canada Post Corporation and subject to the
Practice or were Eemployees but either resigned or retired under duress because of
the Practice.

4. The majority of the Plaintiffs are neither Partially nor Fully Vaccinated against COVID-
19. The Plaintiffs oppose being Partially Vaccinated or Fully Vaccinated (collectively
referred to as “Vaccinated”) against COVID-19 for reasons which vary, as described
below.

5. The Plaintiffs all oppose being required to attest to their medical records regarding the

COVID-19 vaccination as-a-cendition-of-theirempleyment as a broader public policy

objective to increase vaccination rates, coerced though the termination of employment
and or administrative disciplinary measures.
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6. The Plaintiffs claim that vaccination absent informed consent and forced disclosure of
their private health information about their COVID-19 vaccination status to Canada
Post Corporation under the threat of administrative and/or disciplinary measures
ranging from unpaid leave to termination of employment, constitutes serious human
rights and Charter violations.

I~

The Plaintiffs claim that the Practice was part of a broad public policy objective by the
federal government through direction from His Majesty the King in Right of Canada to
increase vaccination rates of Canadians. Canada did not implement a vaccine
mandate to Canadian citizens. Instead, it directed employers to do so, thereby
mandating vaccines without having to resort to a Canada-wide mandate.

8. The Plaintiffs plead that the Order tortiously induced the breach of the Plaintiffs’
contractual employment agreements absent justification.

# 9. Most of the Plaintiffs perform their work outside or in close proximity to only a few
colleagues.

The Defendants

8. 10. The Defendant, Canada Post Corporation (“Canada Post”), is a Parent Crown
corporation, as listed in Schedule Ill, Part | of the Financial Administration Act, and
established under the Canada Post Corporation Act. In exercising its powers and
duties, Canada Post must comply with any such directives as the Minister of Public
Services and Procurement (the “Minister”) may give. As a Crown corporation,
Canada Post is bound by the Charter.

9. 11. Canada Post has the sole and exclusive privilege of collecting, transmitting and
delivering letters within Canada and is subject to federal employment and labour
relations legislation including the Canada Labour Code (the “Code”) and Canadian
Human Rights Act (the “Act”).

10.12. The Defendant, Her His Majesty the Queen King in right of Canada (the “Crown”)
is represented by the Attorney General of Canada on behalf of the Governor General
in Council (“GIC”).

11.13. The Defendant, the Minister, Honourable Filomena Tassi, is responsible for the
oversight of Canada Post.

14. The Defendant, His Majesty the King ("Canada"), is liable for the acts, omissions,
negligence and malfeasance of the employees, agents and management of Transport
Canada, pursuant to the Crown Liability and Proceedings Act, R.S.C. 1985, ¢ C-50.

Standing

15.The Plaintiffs assert both private and public interest standing to bring this claim.
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16.The Plaintiffs have private interest standing because they are directly affected by the
Minister of Transport’s decision to issue the Order and thereby induce the breach of
their contractual employment agreements leading to significant financial and ancillary
harm.

17.The Plaintiffs also have public interest standing. They raise a serious justifiable issue
of public import respecting the constitutionality of the Minister of Transport’s Order
which has created, contributed to, and sustained a deprivation of individuals rights
guaranteed under the Charter, ss.2a, 7, and 15.

18.The Plaintiffs have a real stake in the Minister of Transport’s conduct and are both
directly and genuinely interested in the resolution of this claim.

19.This claim advances a reasonable and effective method of bringing the issues before
the Court in all of the relevant circumstances. Many individuals impacted by the
conduct of the Minister of Transport and the Order have had their contractual
employment agreements breached and Charter rights infringed upon and lack the
resources to bring forward such a claim.

Background of the Order

20.1n 1996, the Canadian National Report on Immunization, prepared by the Canadian
Department of Health, reported that in Canada compulsory vaccination is
unconstitutional _and cannot be made mandatory because of the Canadian
Constitution.

21.0n 2 June 2020, Canada’s Chief Public Health Officer, Dr. Theresa Tam (“Dr. Tam”)
announced that COVID-19 vaccination would not be mandatory in Canada.

22.0n 31 August 2020, the Honourable Patty Hadju, Minister of Health, stated that
COVID-19 vaccines would not be mandatory in Canada and that people will have the
choice to become vaccinated with a COVID-19 vaccine or not.

23.0n 12 February 2021, the Right Honourable Prime Minister Justin Trudeau (the
“Prime Minister”) announced that COVID-19 vaccines would not be mandatory in
Canada.

24.0n 13 July 2021, the Prime Minister announced that in Canada, people will have a
choice on whether to get COVID-19 vaccines and that COVID-19 vaccination
mandates would not be implemented in Canada.

25.0n 5 August 2021, the Prime Minister announced that he instructed the clerk of the
Privy Council to make COVID-19 vaccinations mandatory for all federal employees,
employees of federal Crown corporations, and employees of federally requlated
industries.
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26.0n 5 August 2021, Dr. Tam, announced that mandatory vaccination in Canada was
necessary for the purpose of public health and for the purpose of protecting the greater
community of Canada and the world.

27.0n 12 August 2021, Dr. Tam announced the federal government was making the
COVID-19 vaccines mandatory in Canada.

28.0n 13 August 2021, the Treasury Board Secretariat of Canada announced that the
Order was implemented by Canada to ensure protection of public health in Canada
and across the world.

29.0n 6 September 2021, the Prime Minister announced that the Government of Canada
would protect Canada Post from legal liability for requiring the vaccination of Canada
Post employees and in all matters related to the implementation of the Policy.

30.In the months leading up to the Order, and in particular on 16 September 2021, the
Prime Minister made pejorative and discriminatory statements toward Canadians who
made the decision to not receive the COVID-19 vaccine by calling them racists,
misogynists and asking if Canadians should tolerate these people, referring to the
unvaccinated.

31.0n 6 October 2021, the Honourable Chrystia Freeland, Deputy Prime Minister and
Minister of Finance (“Deputy Prime Minister”) announced that the Order will permit
the Canadian government to keep the economy open and keep school aged children
attending in-person schooling.

32.0n 21 January 2022, Dr. Tam announced that the Canadian public-health agency
would be changing its terminology for COVID-19 vaccination status. The term “fully
vaccinated” would be replaced with the term “up-to-date vaccination status” (“Up-To-
Date”) which includes a complete primary series of authorized COVID-19 vaccines
and a booster dose of an authorized COVID-19 vaccine (“Booster”).

33. On 16 June 2022, the Honourable Jean-Yves Duclos, Minister of Health, announced
that Canada further revised the definition of Up-To-Date to mean an individual who
has received a complete primary series of authorized COVID-19 vaccines, plus a
Booster within the previous 9 months, with Booster doses to be administered to that
individual every 9 months on an ongoing basis for an indeterminate period of time.

34.The National Advisory Committee on Immunization of Canada (“NACI”) reports to the
Public Health Agency of Canada on COVID-10 vaccination in Canada. On 1
September 2022, the NACI announced that people in Canada will require a booster
dose of the COVID-19 vaccine every 90 days to stay up-to-date.

35. It was a term of the Order that if the Practice was implemented by federally requlated
industries, including Canada Post, the government of Canada would not resort to
further lockdown measures affecting Canadian businesses and the economy.
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36.Under _the terms of the Order, Canada Post, became an agent of Canada in
implementing public health and economic policies on behalf of and for Canada. In the
alternative, even if Canada Post is not considered an agent of the Crown pursuant to
the terms of the Order, it has effected Crown pubic health and economic policy by
issuing the Practice.

The Practice

12. 37. On 13 August 2021, the Government of Canada published an announcement
stating it “expects that Crown corporations” will “require vaccination for their
employees.”

13. 38.0n 29 October 2021, Canada Post implemented the Practice which states:

Canada Post has formalized a vaccination practice in line with the federal
government’s approach...Our practice requires all employees to be fully
vaccinated.

Canada Post is committed to a healthy and safe environment for all
employees. Vaccination has been shown to be effective in reducing the
transmission of COVID-19 and protecting individuals from severe
consequences of this virus.

14, 39.The Practice required all Employees actively at work to attest to their current
vaccination status by 12 November 2021. Failure to attest by 26 November 2021
would result in the Employee being places on leave without pay. Employees who
attested to being Partially Vaccinated had until 29 January 2022, at which point if they
did not attest to their Fully Vaccinated status, they would also be placed on leave
without pay. Vaccinated Employees were required to conduct COVID-19 testing three
times per week until Fully Vaccinated or once again, would be placed on leave without

pay.

15. 40.This Practice unlawfully requires every Plaintiff to disclose their private health
information, namely their COVID-19 vaccination status as a condition of their
employment.

16- 41.The Practice has created a hostile and toxic work environment at Canada Post
and no viable alternatives were offered following 26 November 2021.

42.The Practice required the Plaintiffs to receive the COVID-19 vaccine, a medical
treatment, outside the premises of Canada Post. The Practice required the Plaintiffs to
receive_the medical treatment from a health professional operating as an_officer,
contractor, employee or agent of Canada.

43. The Practice was implemented to further the objectives of Canada, to protect the
healthcare system of Canada and to protect the economy of Canada. The Practice was
implemented pursuant to the Order for the specific purposes of safequarding the health
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of Canadians and to advance the public health policy of Canada. Additionally, federally
requlated employees were used as “examples” by the Crown to demonstrate the
necessity to be vaccinated against COVID-19, and the supposed effectiveness of the
COVID-19 vaccines.

17.44. The Practice provides for accommodation, “due to a medical, religious or other
prohibited ground of discrimination under the Canadian Act.” However, these limited
accommodations “will only be granted where sufficient evidence is provided based on
one of the prohibited grounds of discrimination.”

18-45. No information was provided regarding what qualified as “sufficient evidence”
leaving the quantum of proof to be arbitrary and inconsistent, and therefore inherently
unreasonable.

19.46. However, these stated accommodations were illusory at best, and it has become
clear that Canada Post failed to take requests for accommodations seriously despite
being bound by the Act.

20-47. Finally, the Practice states:

Requests for human rights accommodations will be denied if...the request
merely alleges a violation _of the Canadian Charter of Rights and
Freedoms...[Emphasis added]

2% 48.This brazen statement made despite Canada Post being a Crown corporation
and therefore bound by the Charter.

22. 49. While the very act of having to ask for an accommodation is discriminatory as the
individual is forced to disclose their personal information, many Plaintiffs applied for an
exemption; the vast majority of them were denied despite legitimate grounds.

23- 50.The Practice discriminates against an identifiable group of Canadians (those who
have not received a COVID-19 vaccine) and does not provide exemptions for
Canadians who have natural immunity to COVID-19 or those with conscientious
objections or for those working remotely or with little to no contact with other
colleagues.

24- 51.The Practice also discriminates by mandating that altEmpleyees the Plaintiffs attest
to their medical status regarding the COVID-19 vaccine. Those who do not were put
on leave without pay and threatened termination. This discriminates against an
identifiable group based upon medical records.

25. 52.As Eemployees of Canada Post, the Plaintiffs are subject to the Practice, which
requires that they be Fully Vaccinated against COVID-19 as defined above and that
they disclose their vaccination status to Canada Post by way of telephone. While
Canada Post’'s employee overview of the Practice states “your privacy will be
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protected”, this was not the case, as Canada Post collected this personal health
information and used it to punish any Empleyee one of the Plaintiffs not in compliance.

26- 53.Pursuant to the Practice, the Plaintiffs were placed on an involuntary unpaid leave

of absence despite there being no authorization within any agreement between the
Defendants, the Unions, or the Plaintiffs.

27 54.The Practice does not allow mandatory COVID-19 testing to be implemented as an

appropriate alternative to the COVID-19 vaccination for those who do not consent to
vaccination or who do not consent to providing their vaccination status to their
employer. Between 12 November 2021 and 29 January 2022, Canada Post admitted
that COVID-19 testing was a sufficient alternative means of maintaining the health and
safety of employees in the workplace by allowing Empleyees the Plaintiffs to continue
working and use such tests instead of being Fully Vaccinated.

28- 55.In fact, according to the Arbitration Award, dated 27 April 2022, between Canada

Post and CUPW, prior to the implementation of the Practice, Canada Post had been
considering a less intrusive policy which would have required Employees the Plaintiffs
to be Fully Vaccinatedier OR undergo COVID-19 rapid antigen testing twice per week.
There is no reason to implement the Practice when less intrusive alternatives were
readily available.

29. 56.The Practice discriminates against those who do not consent to the vaccination or
who do not consent to providing their vaccination record to their employer, effectively
forcing these individuals to consent to a medical treatment they cannot accept or risk
losing their employment.
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36-57.As of either 26 or 29 November 2021, the Plaintiffs all lost their sole or primary
source of income and were rendered ineligible for El Benefits.

37.58.The Practice is not expressly or implicitly, directly or indirectly part of any collective
agreement between the Plaintiffs’ employer and the Unions.

38-59.The subject matter of this Statement of Claim is not directly nor indirectly, expressly
nor tacitly, addressed or provided for in any collective agreement between the
unionized Plaintiffs, their respective unions and Canada Post.

39.60.The dispute raised in this Statement of Claim is not a dispute within the meaning of
the Plaintiffs’ collective agreements. Rather, the Practice was implemented for broad
public_policy reasons, namely public health objectives, political objectives, and
economic objectives. Collective bargaining agreements are interpreted liberally by
Canadian case law, but still only within the bounds of labour and employment matters,
not provincial or federal public health or economic policy.
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40.61.No grievance, arbitration, nor adjudication procedure provided for in the Plaintiffs’
respective collective agreements or any applicable law applies to the present issue.

41.62.Consequently, no arbitrator, adjudicator, nor board has exclusive jurisdiction over 5
issues raised in the present Statement of Claim.

42.63.The policies relating to mandatory COVID-19 vaccination for the Employees
Plaintiffs and their potential to obtain EI Benefits if terminated are rapidly evolving.

The Vaccine

43.64.Four vaccines were authorized in Canada to treat symptoms of COVID-19 at the
time the Practice was implemented: AstraZeneca, Moderna, Pfizer, and Johnson &
Johnson. All COVID-19 vaccines are still undergoing clinical trials until 2023 or later.
None of these vaccines prevent the infection or transmission of COVID-19, or any of
its variants. Nor has a complete list of the ingredients of any of these vaccines been
published.

44.65.These vaccines are experimental. Long-term effects have not yet been sufficiently
studied and there are significant risks. These vaccines have not undergone the same
stringent scientific approval process by Health Canada as have previous vaccines and
medications. The vaccines could cause other side effects that remain unknown at this
time due to their relatively recent development. No one can be certain about the long-
term effects of a vaccine that has not been in existence for the long term and has not
been studied over a span of years.

45.66.The COVID-19 vaccines recommended by Canadian public health authorities, are
also known to cause severe adverse effects and injuries for some individuals. Health
Canada has warned about various serious reactions from the COVID-19 vaccinations,
including  myocarditis, pericarditis, Bell's Palsy, thrombosis, immune
thrombocytopenia, venous thromboembolism, and even infant syphilis.

46-.67.Vaccinated and unvaccinated Canadians can be infected with and transmit COVID-
19. The vaccines do not provide full immunity to COVID-19 or its known variants. They
merely claim to provide some “benefits” or “protection” that in certain circumstances at
best lessens severity of symptoms or potentially reduces the risk of hospitalization.

47, 68.The “benefits” or “protection” of the vaccines vary depending on numerous factors
that are still being observed and studied, including any underlying health conditions,
the individual's age, and when the vaccine was administered in relation to any variant
of concern.

48. 69.The recent and continued release of Post Authorization Adverse Events Reports,
by the US Food and Drug Administration (“FDA”) regarding the Pfizer COVID-19
vaccine, indicate that adverse reactions and side-effects, up to and including death,
are not only more severe, but more frequent than anticipated based on initial data
released to the public. The FDA’s own documentation reports that during the Reporting
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Interval alone, 1,223 deaths were reported with 9,400 cases having an unknown
outcome.

Tortious Inducement to Breach Contractual Relations

70. The Plaintiffs have either refused to share their vaccination status or are otherwise
unvaccinated and thus did not conform to the Order and were placed on leave without
pay, effectively a suspension, and some were subsequently terminated from

employment.

71. The Plaintiffs allege that the following actions taken by federally reqgulated

transportation—providers—{-the—Employerst) Employers were in breach of their

contractual employment agreements and induced by the Order:

a. Disclosure of private medical information;
b. Being placed on a leave without pay; and
c. Termination of their employment.

72. The Plaintiffs state that at all material times, their employment contracts were valid
and binding upon thei Canada Post. As thei Canada Post have
has unlawfully purported to suspend or terminate the Plaintiffs’ contractual agreements
and have refused to pay the sums owing to the Plaintiffs, the-Employersare Canada
Post is in breach of their contractual employment agreements.

73. The Defendant, Canada, was aware of the existence of the contractual
employment agreements when it decided to issue the Order.

74.  The Plaintiffs allege that the-Defendants Canada_intended to and caused and/or
induced the Employers Canada Post to breach contractual employment agreements
by their actions in relation to: the disclosure of private medical information; imposition
of a leave without pay; and/or unlawful termination by ordering the Employers Canada

Post to enforce the Order absent justification. The breaches of contractual employment
agreements are therefore a direct result of the unlawful inducement of the breach as

herein before particularized and as a result of unlawful interference by the Defendants

Canada,in the contractual relationship between the Plaintiffs and their—Employers

Canada Post.

75. The Plaintiffs allege that the conduct of the Defendants,Canada, in inducing the
breach of Contract was unjustified and thus unlawful.

76. The Plaintiffs allege that as a result of the-Defendants’ Canada’s interference with
the Plaintiffs’ contractual relationship with the Employers Canada Post, the Befendants

Canada have has caused the Plaintiffs to suffer damages.
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Lack of Justification for the Inducement of Breach of Contract
Covid-19 Vaccination as a Means to Prevent Transmission

77. All Health Canada approved COVID-19 vaccinations have filed product
monographs which are available to inform the public of the effects of the vaccination.
There are currently six (6) COVID-19 vaccines available to the public in Canada. Listed
below is the manufacturer with the name of vaccine in brackets.

a. Pfizer/BioNTech (Comirnaty)

b. Moderna (Spikevax)

c. Janssen and Johnson & Johnson (Jcovden)
d. AstraZeneca (Vaxsevria)

e. Medicago (Covifenz)

f.  Novavax (Nuvaxovid)

Each of the COVID-19 vaccines presented above have a Product Monograph.

78. A Product Monograph is a factual, scientific document on a drug product that,
devoid of promotional material, describes the properties, claims, indications, and
conditions of use for the drug, and that contains any other information that may be
required for optimal, safe, and effective use of the drug.

79. The Product Monograph of the Pfizer vaccine, Comirnaty, does not include any
information related to the transmission of COVID-19. Prevention of viral transmission
is NOT an approved indication for Comirnaty. The word ‘transmission’ or any of its
correlates indicating viral conveyance to another person, does not appear in this
document and therefore the Plaintiffs plead that the Defendant cannot claim Comirnaty
prevents viral transmission of COVID-19 to other people.

80. The Product Monograph of Moderna’s vaccine, Spikevax does not include any
information or direction on the transmission of COVID-19 and therefore the Plaintiffs
plead that the Defendant cannot claim Spikevax prevents viral transmission of COVID-
19 to other people.

81. The Product Monograph of VAXZEVRA™  manufactured by AstraZeneca does not
include any information or direction on the transmission of COVID-19 and therefore the
Plaintiffs plead that the Defendant cannot claim VAXZEVRA™ prevents viral
transmission of COVID-19 to other people.

82. The Product Monograph of JCOVDEN™, manufactured by Janssen, does not
include any information or direction on the transmission of COVID-19 and therefore the
Plaintiffs plead that the Defendant cannot claim JCOVDEN™ prevents viral
transmission of COVID-19 to other people.
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83. The Product Monograph of COVIFENZ™ manufactured by Medicago does not
include any information or direction on the transmission of COVID-19 and therefore the
Plaintiffs plead that the Defendant cannot claim COVIFENZ™ prevents viral
transmission of COVID-19 to other people.

84. The Product Monograph of NUVAXOVID™, manufactured by Novavax does not
include any information or direction on the transmission of COVID-19 and therefore the
Plaintiffs plead that the Defendant cannot claim NUVAXOVID™ prevents viral
transmission of COVID-19 to other people.

85. The Plaintiffs plead that the Defendant had no basis in fact to justify the Order as
a measure to prevent transmission of COVID-19.

86. The Plaintiffs rely on the torts of inducing breach of contract and tortious
interference with contractual relations.

87. As aresult of Canada’s interference with and inducement of breach of contract,
absent justification, the Plaintiffs have suffered damages in that they have had terms
and conditions of employment imposed upon them resulting in a loss of private medical
information, being placed on leave without pay and being terminated from their
employment with the Employers

Charter Violations

49.88.The Plaintiffs say that their Charter right to freedom of conscience protected under
section 2(a) is violated by the Expectation Order and the Practice requiring attestation
of being Fully Vaccinated as this offends their conscientiously held beliefs in a matter
that is more than trivial or insubstantial.

50.89.The Plaintiffs say that their Charter right to freedom of religion as protected under
section 2(a) is violated by the Expeetation Order and the Practice requiring attestation
of being Fully Vaccinated as this offends their sincerely held religious beliefs in a
manner that is more than trivial or insubstantial.

51.90.The Plaintiffs say that their right to life interest as protected under section 7 of the
Charter is violated by the Expeetation Order and the Practice requiring attestation of
being Fully Vaccinated as it is the direct result of state action imposing an increased
risk of death not in accordance with the fundamental principles of justice.

52.91.The Plaintiffs say that their right to liberty under section 7 of the Charter is violated
by the Expeetation Order and the Practice requiring attestation of being Fully
Vaccinated as this interferes with the protected sphere of personal autonomy involving
private choices and the right to refuse medical treatment. The Expectation Order and
Practice are state interferences that are not in accordance with the principles of
fundamental justice.
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53.92.The Plaintiffs say that their right to security of the person interest protected under
section 7 of the Charter is violated by the Expeetation Order and the Practice requiring
attestation of being Fully Vaccinated as this interferes with personal autonomy, and
one’s ability to control their own physical or psychological integrity. Such state action
that seriously impairs their physical health and has caused severe psychological harm
that is not in accordance with the principles of fundamental justice. It has also caused
the deprivation of economic rights fundamental to human survival that are not in
accordance with the principles of fundamental justice.

54.93.The Plaintiffs say that their privacy rights protected by sections 7 and 8 of the
Charter are violated by the Expeetation Order and the Practice requiring attestation of
being Fully Vaccinated as they require the disclosure of personal medical information.

55.94.The Plaintiffs claim discrimination, in violation of equality rights under section 15 of
the Charter by the Expectation Order and the Practice requiring attestation of being
Fully Vaccinated. Being forced to either attest or be put on unpaid leave of absence
under the threat of discipline or termination is discrimination based on medical status.

56-.95.The Plaintiffs say that the Expeectation Order, Practice and ESDC announcement
are a form of state control and state sanction for exercising their Charter rights, by
pressuring Canada Post to suspend Empleyees the Plaintiffs without pay as-ef and
depriving them of any EIl Benefits.

57.96.The Expectation Order and subsequent Practice violate the Plaintiffs’ Charter rights
and punish them for the lawful exercise of their fundamental constitutional rights and
freedoms.

58.97.The Expectation Order and Practice are not demonstrably justified under section 1
of the Charter. They are not in the public interest, nor a rational means to pursue the
stated objective as there is no evidence to show that terminating the employment of
those who do not attest to being vaccinated reduces the spread of COVID-19. Neither
the Order nor the Practice cause minimal impairment to the rights of the Plaintiffs.
Further, the deleterious and negative impacts of the Order and the Practice are
disproportionate to the minimal or non-existent benefits they may have.

98. The Plaintiffs plead that s. 2.d of the Charter protects their rights as employees to
associate in a process of collective action to achieve workplace goals. As such Laws
or_state actions that prevent or deny meaningful discussion and consultation about
working conditions between employees and their employer may substantially interfere
with the activity of collective bargaining, as may laws that unilaterally nullify significant
negotiated terms in existing collective agreements.

99. The Plaintiffs plead that the Defendants unilaterally inserted a fundamental term
and condition of employment into their agreements and as such they have had their
rights under s. 2.d infringed upon
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C. TORTIOUS INTERFERENCE WITH ECONOMIC RELATIONS

100. In directing and ordering Canada Post to develop and implement the Policy, Canada

knew, or ought to have known, that the Plaintiffs would be put on an involuntary unpaid

leave of absence or would be terminated from their employment for non-compliance

and that the Plaintiffs would suffer economic losses.

D. INTENTIONAL INFLICTION OF MENTAL SUFFERING

101.The Plaintiffs plead that the Defendants intentionally caused mental suffering to

them, through threats and intimidation during their employment because of their

vaccination status and their general distrust and hesitation over the COVID-19 vaccine

specifically.
E. ASSAULT AND BATTERY

102.The Plaintiffs plead that the Defendants committed a tortious assault on the Plaintiffs

103.

by mandating the administration of an experimental vaccine, under the threat of
termination of employment.

The Defendants intentionally committed assault on the Plaintiffs by forcing an

experimental medical procedure on them, without consent; the punishment of not
doing so was termination from their long-standing employment.

104. The Plaintiffs were placed in a position where they were forced to decide whether to

lose their employment in a difficult job market, or put themselves in the position of
an offensive physical administration of a COVID-19 vaccine that does not yet have
studies on its long-term effects.

105. It is insufficient for the Defendants to hide behind the theory that the Plaintiffs were

“not forced” to take the vaccine because they could have quit their jobs. The
Plaintiffs were coerced to take an unconsented medical treatment, under threat of
termination by their employer. This was ultimately directed, and condoned, by
Canada.

F. HUMAN RIGHTS VIOLATIONS

106.The Plaintiffs plead discrimination and a breach of the Canadian Human Rights Act.

The Defendants were legally obliged to respect the autonomy and dignity of the
Plaintiffs, as well as the confidentiality of their medical information.

107. The Plaintiffs plead discrimination and a breach of the Canadian Human Rights Act

on the basis of religion or other protected grounds of discrimination as shall be
proven at a trial of this action. The Plaintiffs also plead discrimination on the basis
of their COVID-19 vaccination status.
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G. CHARTER VIOLATION DAMAGES AND AGGRAVATED, PUNITIVE AND “BAD
FAITH” DAMAGES

59. 108.The Plaintiffs have suffered significant mental and physical anguish as a result
of the rapidly evolving situation. They are left to contemplate whether or not they will
have the funds available to meet their basic needs, including the purchase of food,
clothing, and shelter for themselves and their families.

60. 109. The Plaintiffs claim punitive damages for the prejudice suffered by them and their
families as a result of the implementation of the Order and the Practice, which is
discriminatory. The Plaintiffs reserve their rights to amend the amounts claimed for
punitive damages to account for future economic losses, including but not limited to
loss of income due to suspension or dismissal as a result of their refusal to comply
with the Practice.

61.110. In addition to damages for Charter violations, the Defendants are liable for further
aggravated and punitive damages stemming from the unduly harsh, insensitive

manner in which it carried out the suspensions {(Henda-Canada-thc-vKeays, {2008} 2
SCR-362)

62. 111.The Plaintiffs have suffered measurable damages, including mental distress,
anxiety, and, in particular, injury to dignity and self-respect. The Plaintiffs are
therefore entitled to significant damages due to the manner in which Canada Post
suspended their employment, including a claim for punitive aggravated damages
arising from flagrant human rights and Charter violations.

63. 112. Scientific data shows that the COVID-19 virus poses no serious health risk to
99.97% of Canadians, and that nearly all deaths directly attributable to the virus occur
in persons over 80 years of age suffering from multiple co-morbidities and
compromised immune systems. Such persons are not part of the Canadian workforce.
The risk of serious illness or death to persons under the age of 60, which includes the
majority of the Plaintiffs, remains vanishingly low.

64. 113.The best scientific data available shows that there is but a 0.7% risk of
asymptomatic spread of the COVID-19 virus—even among persons living in the same
household.

65. 114.There is no scientific data to support the conclusion that the COVID-19 vaccines
have had any impact upon reducing the spread of the virus. In fact, Israel is the most
universally vaccinated nation in the world, and yet is experiencing a huge spike in new
cases.
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66. 115.There are many reasonable and practical alternatives to mandatory vaccination
that are more effective at controlling the spread of the virus among Canada Post
employees, all of which are far less prejudicial than summary termination of loyal
employees exercising their human right and civil liberty to not attest as to their medical
record status regarding the COVID-19 vaccination.

67. 116.The collection of vaccine status is not confidential. When an-Empleyee-is the
Plaintiffs were placed on unpaid leave, their status is was immediately apparent.

68. 117.As a result of these breaches, the Plaintiffs have each suffered the following
damages:

Severe and permanent psychological, physical and emotional trauma,;

Loss of employment opportunities;

Worsening physical health because of inadequate medical support;

Threats and assaults;

Loss of sleep;

-~ ® a0 T p

Loss of trust in others;
Loss of self-confidence;

= Q@

Loss of income;

Loss of opportunity for future income;
J. Post-traumatic stress disorder; and
k. Other such damages as will be proven at the trial of this action.

69. 118.The Defendants actively, knowingly, and willfully participated in harming the
Plaintiffs. The Defendants’ conduct was high handed and improper.

#0. 119.The Plaintiffs seek all of their common law and or statutory entitlements.
#%. 120.The Plaintiffs plead and rely upon the following:

a. Federal Courts Act, RSC 1985, ¢ F-7;

b. Federal Courts Rules, SOR/98-106;

c. Constitution Act, 1867, 30 & 31 Victoria, ¢ 3 (UK);

d. Constitution Act, 1982, s. 35(1), being Schedule B to the Canada Act, 1982
(UK) c 11,
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e. Canadian Charter of Rights and Freedoms, Part | of the Constitution Act,
1982, being Schedule B to the Canada Act 1982 (UK), 1982, ¢ 11, s 91(24);

f. Canadian Human Rights Act, RSC, 1985, c. H-6;

g. Financial Administration Act, RSC, 1985, ¢. F-11;

+ i Canada Post Corporation Act, RSC, 1985, ¢c. C-10;
- | Hazardous Products Act (R.S.C., 1985, c. H-3); and
n. k. Canada Post's Mandatory Vaccination Practice; and

I. Such further and other authonties and le islation as counsel ma advise and
this Honourable Court may accept.

The Plaintiffs propose that this actionbe trie a  monton, Alberta.

8 July 2022

Leighton B.U. Grey, @&6-n.C.

#200, 5110-51 Avenue, PO Box 1028
Cold Lake, Alberta TOM 1P3

Ph: (780) 594-0299

Fax: (780) 594-0211

Email: Igrey@gwslip.ca
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MICHAEL MAFILOVSKI, VIJAY MAHARAJ, CAROLINE MAHEUX, TANYA MANDEL,
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RELIC, AMBER RICARD, LENA (HELENE) RICCI, SHEILA RIDDELL, BREEANNE
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SLEDZ, BENJAMIN BRADLEY, ARTHUR SMITH, KARINE SOLAKIAN, JULIE
SRIGLEY, DAVID STEEVES, KAREN STEVENS, MICHELE NESTEWART, JAMES
STEWART, SUSAN STEWART, ROBERTA STRICKLAND, MARTYNA STYRCZULA,
LINDSAY SUNTHGOLAM, PAWEL SZOPA, ANTHONY PALOZZI, STEVEN TANNER,
LORI TAYLOR, SINA TEHRANCHI, HOLLY THIBODEAU, CHRISTOPHER THOMPSON,
JENNIFER TOBIN, VANESSA TOEWS, ZVONIMIR TOMAS, JOSHUA DON TORRES,
ENRIQUE TOSI, ERIC TOUPIN-SELINGER, TIMOTHY DOUGLAS TRACY, CATY TRAN,
HUGO TREJO, LARA TRENAMAN, MELISA TREPANIER, CAROL-ANNE VALCOURT,
LEONARDO VASQUEZ, MELANIE VENDRYES, LUIZA VISIC, CARRIE VISSER,
JENNIFER VOGELGESANG, SHANDA VORRATH, MARY VUK, PAMELA WAGNER,
MARIAM WALI HEIDI WANJON, JOEL WAZNICKY, CORY WEGE, ELVIN WEGNER,
NANCY WHITCOME, WARREN WHITE, JOHANN WILSON, JAMES WINNING, LINDEN
WRIGHT, SHANE YAWORSKI, YVONNE YUTUC, CARSON ZORGET, MICHAEL
ZOTTOLA, MARCIA HEWETT-HICKS

Plaintiffs

and
CANADA POST CORPORATION, HIS MAJESTY THE KING IN RIGHT OF

CANADA, THE ATTORNEY GENERAL OF CANADA
Defendants
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AFFIDAVIT OF JOHN DEVEEN
Sworn on August 18, 2023

I, John Deveen, of the City of Ottawa, in the Province of Ontario, MAKE OATH AND

I am the General Manager, Labour Relations for Canada Post Corporation (“Canada
Post”). In this role, I am responsible for labour relations at Canada Post, including with
respect to the administration of collective agreements and relationships with our bargaining
agents. As such, I have knowledge of the matters in this affidavit. Where I rely on
information in this affidavit, I state the source of my information and I believe the

information to be true.

Company Background

2.

Canada Post is a Crown corporation that operates a postal service both within Canada and
between Canada and the rest of the world. Canada Post is created pursuant to the Canada
Post Corporation Act, R.S.C., 1985, c. C-10 (the “CPCA”). The CPCA governs the

operations and the administration of Canada Post.

Under the CPCA, Canada Post has a mandate to provide a high-quality of postal service at
a reasonable price to all Canadians — rural and urban, individuals and businesses — in a

secure and financially self-sustaining manner.

Pursuant to Section 10(1) of the CPCA, the Board of Directors is responsible for managing
the affairs of Canada Post Corporation (the “Board”). The Board consists of the
Chairperson, the President and Chief Executive Officer, and nine (9) directors appointed

in accordance with the CPCA4.

The Board supervises the management of the business and affairs of Canada Post. The
Board is responsible to approve corporate strategy and engage in the general oversight and

governance of the Corporation.

Pursuant to Section 11 of the CPCA, the Board may make by-laws:
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(a) for the administration, management, and control of the property of affairs of

Canada Post;

(b) for the regulation of proceedings of the Board, including the establishment of
committees of the Board, the time and place for the holding of meetings of the
Board or of any committee thereof, and the quorum and procedure at all such

meetings;

(c) prescribing the functions, duties and powers of any committee of the Board and
of the Chairperson, President, directors, officers, agents and employees of

Canada Post; and
(d) respecting administration of contracts relating to any business of Canada Post.

Under section 22 of the CPCA, the Minister responsible for Canada Post may give Canada
Post directives, with which Canada Post is required to comply. During the pandemic, the
Minister did not give Canada Post any directives under this provision concerning a

mandatory vaccination policy, or the vaccination of employees more generally.

Similarly, Canada Post as a Crown corporation is bound by certain provisions in the
Financial Administration Act (R.S.C., 1985, c. F-11) (the “FAA”). Under section 89 of
the F/AA4, the Governor in Council may give a directive to a Crown corporation (including
Canada Post). In turn, under section 89.1 of the F'44, the directors of a Crown corporation
must ensure that such a directive is implemented in a prompt and efficient manner. During
the pandemic, the Governor in Council did not give Canada Post any directives under this
provision concerning a mandatory vaccination policy, or the vaccination of employees

more generally.

The federal government is Canada Post’s sole shareholder. However, the federal
government has limited operational involvement with Canada Post and does not control
Canada Post’s day-to-day operations and decisions. Operational decisions such as the
review, creation, implementation, and revocation of practices and policies are solely within
Canada Post’s control, as are human resources and labour relations matters. While Canada

Post actively works with key stakeholders and related entities, including but not limited to
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its shareholder, Canada Post remains at the helm of its operations. Canada Post’s
management team, led by the President and CEO, is responsible for the day-to-day

operation of Canada Post

Canada Post’s COVID-19 Response and Vaccination Policy

10.

11.

12.

In March 2020, when the scale and seriousness of the COVID-19 pandemic became clear,
Canada Post quickly initiated changes to its delivery operations and retail postal network.
In late March 2020, Canada Post made changes to reduce hours of service at many post
offices operated by Canada Post, implemented physical distancing, eliminated customer
interactions at the door during parcel delivery, and suspended service delivery guarantees
for all parcel services. Later in 2020, Canada Post introduced a policy under which face
coverings were mandatory in all Canada Post facilities and for employees while working.

These operations changes were made by Canada Post, not the federal government.

Canada Post’s operations continually responded to changes in protocols throughout the
COVID-19 pandemic, including in response to the significant impact from the Omicron

variant that emerged in 2021.

Throughout the COVID-19 pandemic, Canada Post followed the guidance of the Public
Health Agency of Canada (“PHAC”), and provincial and local public health agencies.
Canada Post engaged its bargaining agents and joint health and safety committees to plan,
communicate and address COVID-19 related changes, plans and protocols across Canada

Post’s workforce.

i) Canada Post’s Health and Safety Obligations under the Canada Labour Code

13.

14.

As a federally-regulated employer, Canada Post must abide by the health and safety
obligations set out in Part II of the Canada Labour Code (the “Code”).

The purpose of Part II is set out in s. 122.1: “to prevent accidents, occurrences of
harassment and violence and physical or psychological injuries and illnesses arising out of,
linked with or occurring in the course of employment to which this Part applies.” Part II

of the Code imposes duties on employers and employees.
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layer of protection that will work with other preventive practices to combat the

pandemic.

€3] All employees, including those on telework and remote work, are expected to
remain available to attend on-site, at least occasionally. For example, they may
have to attend scheduled meetings or events, access sensitive information, or
address urgent operational requirements. All employees need to be vaccinated

to protect themselves, colleagues, and others from COVID-19.

() The principles of this framework will apply to Interchange Canada participants

and volunteers.

(h) In addition, organizations continue to update their departmental Hazard
Prevention Program including adopting any applicable infection prevention and
control measures as per Public Service Occupational Health Program guidance,
such as preventive practices, administrative measures such as remote working,

staggered work shifts, and engineering controls until advised otherwise.

24. Canada Post, as a Crown corporation, is not an organization that falls within the core public
administration. As a result, the Core Public Administration Policy on Vaccination does not

apply to Canada Post.

(vi) Crown Corporations Asked to Implement Mandatory Vaccination Policies

25.  In the federal government’s October 6, 2021 announcement regarding the introduction of
the Core Public Administration Policy on Vaccination, Prime Minister Trudeau stated that

Crown corporations were being “asked” to implement mandatory vaccination policies:
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administration, including Crown corporations, to align with the Core Public Administration
Policy on Vaccination by ensuring that employees attest to their vaccination status no later

than November 30, 2021.

Notably, however, Minister Anand’s letter was not a directive to Canada Post under the

CPCA or the FAA.

iv) Decision to Implement a Mandatory Vaccination Practice

30.

31.

32.

After carefully considering the Core Public Administration Policy on Vaccination, and the
public health evidence and information available at that time, Canada Post decided to

implement a similar mandatory vaccination policy.

At the time, it was well-established that COVID-19 posed very serious risks — including
the risk of death — to anyone who became infected. As well, COVID-19 vaccines had been
approved by Health Canada and were proven to be safe and effective at preventing severe
illness, hospitalization, and death, including against the variants of concern. In light of
this, Canada Post determined that the risk posed by an unvaccinated workforce to other

Canada Post employees and Canada Post’s customers was far too high.

Ultimately, Canada Post’s rationale for implementing a mandatory vaccination policy was
simple: the federal government had sent a clear message that the federal public service and
Crown corporations should have a vaccinated workforce. More generally, the evidence
and public health guidance was that vaccination was by far the best mitigation measure to
reduce the transmission of COVID-19 in the workplace. Canada Post decided to adopt a
mandatory vaccination policy in order to keep Canada Post employees, contractors,

customers, visitors and their families safe, and fulfill its employer obligations under the
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Code by taking every precaution reasonable, in the circumstances, for the protection of the

health and safety of employees.

At no time did the federal government order or require Canada Post — through a regulation,

order, directive, or other legal mandate - to implement a mandatory vaccination policy.

(v) Description of the Mandatory Vaccination Practice

34.

35.

36.

Canada Post approved the Mandatory Vaccination Practice (the “Practice”) on October
22,2021, under its overarching Health and Safety Policy, with an effective date of October
29, 2021. The Practice would remain in effect until it was no longer required for health

and safety purposes. A copy of the Practice is attached as Exhibit “E”.

The Practice required all Canada Post employees, contractors (providing a service
in a Canada Post facility), and visitors to Canada Post facilities, to be fully
vaccinated against COVID-19, unless they could not be fully vaccinated due to a

prohibited ground of discrimination as defined in the CHRA.

As defined under the Practice, fully vaccinated means an individual who, at least

fourteen (14) days prior has:

(a) Received both doses of a Health Canada authorized COVID-19 vaccine that
requires 2 doses to complete the vaccination series (as of September 16, 2021):
Pfizer-BioNTech Comirnaty COVID-19 vaccine, Moderna Spikevax COVID-19

vaccine, or AstraZeneca Vaxzevria COVID-19 vaccine;

(b) Received a mixed dose COVID-19 vaccination series aligned with the National
Advisory Committee on Immunization (“NACI”’) recommendations on the use of

COVID-19 vaccines;
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AFFIRMED REMOTELY BY John Deveen of
the City of Ottawa, in the Province of Ontario,
before me at the City of Toronto, in the Province
of Ontario, on August 18, 2023 in accordance with
O. Reg. 431/20, Administering Oath or
Declaration Remotely.

Commissioner for Taking Affidavits
(or as may be)
August 18, 2023

Grace McDonell
A Commissioner, etc., Province of Ontario

N N N N N

(Signature of deponent)
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Court File No.: T-1436-22

FEDERAL COURT
BETWEEN:

BERNARD ALBERT AND OTHERS

Plaintiffs
and

CANADA POST CORPORATION, HISMAJESTY THE KING IN RIGHT OF
CANADA, THE ATTORNEY GENERAL OF CANADA

Defendants

AFFIDAVIT OF CHARLOTTE HARPER

I, Charlotte Harper, Paralegal, of the City of Edmonton, in the Province of Alberta,

SWEAR THAT:

l. | am employed as a Paralegal with the Department of Justice Canada in
Edmonton, Alberta. As a result of my employment, I have personal knowledge of the
matters hereinafter deposed to, except where stated to be based on information or

belief, and where so stated | believe the same to be true.

2. Attached as Exhibit “A” is a news release from the Treasury Board of
Canada Secretariat titled “Government of Canada to require vaccination of federal

workforce and federally regulated transportation sector”, dated August 13,2021,
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3. Attached as Exhibit “B” is a news release from the Treasury Board of Canada
Secretariat titled “Mandatory COVID-19 vaccination requirements for federally

regulated transportation employees and travellers”, dated October 6, 202 1.

4. [ make this affidavit in supportof His Majesty the King in Right of Canada
and the Attorney General of Canada’s motion and for no other or improper purpose.
Sworn before me at the City of

Edmonton in the Province of Alberta
on August 16,2023,

om issioner for Oaths in and for Charlotte Harper
Alberta
CHRISTEN SHERYLL de KOCK
A Commissioner for Osths
n and for the Provinos of
My Commission Expires Oct. 31
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This is Exhibit “A” referred to in the
Affidavit of

CHARLOTTE HARPER

Sworn before me this 16" day
of August, A.D., 2023

A O  ISSIONER FO OATHS IN AND FOR
THE PROVINCE OF ALBERTA

CHRISTEN SHERYLL de KOCK
A Commissioner for Outhe
In and for the Provinoe of
My Commission Expires Oct 3
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* Government Gouvernement
of Canada du Canada

Canada.ca » Treasury Board of Canada Secretariat » 08

Government of Canada to require
vaccination of federal workforce and
federally regulated transportation sector

From: Treasury Board of Canada Secretariat

News release
August 13, 2021 - Ottawa, Ontario - Treasury Board of Canada Secretariat

Vaccination is the most effective tool to reduce the risk of COVID-19 for
Canadians and to protect broader public health. It is our most important
instrument and so we continue to take action to get as many Canadians
vaccinated as possible.

The Government of Canada today announced its intent to require vaccination
as early as the end of September across the federal public service.
Vaccinations are our best line of defence and for those few who are unable to
be vaccinated, accommodation or alternative measures, such as testing and
screening, may be determined in each situation, to protect broader public
health by reducing the risk of COVID-19.

As the country’s largest employer, the Government of Canada is committed to
playing a leadership role by further protecting the health and safety of public
servants and the communities where they live and work across Canada and
around the world.
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In addition, as soon as possible in the fall and no later than the end of
October, the Government of Canada will require employees in the federally
regulated air, rail, and marine transportation sectors to be vaccinated. The
vaccination requirement will also extend to certain travellers. This includes all
commercial air travellers, passengers on interprovincial trains, and passengers
on large marine vessels with overnight accommodations, such as cruise

ships.

The government will engage with key stakeholders, including bargaining
agents and transportation sector operators, as we plan for the
implementation of these initiatives. Details will be communicated as the work
unfolds. The process will include determining how this requirement will be
implemented, through confirmation of COVID-19 vaccination and other means
of protection, such as testing when necessary.

Further, the Government of Canada expects that Crown corporations and
other employers in the federally regulated sector will also require vaccination
for their employees. The government will work with these employers to ensure
this result.

Today's announcement comes in recognition of the dynamic public health
situation in Canada. Since the start of the vaccination campaign in mid-
December, less than 1% of COVID-19 cases have been among those who were
fully protected by the vaccine. These measures will contribute to reaching the
overall levels of vaccination Canada needs to sustain a resilient economic
recovery in the face of more transmissible and dangerous COVID-19 variants
of concern. More than 71% of eligible people in Canada are fully vaccinated,
and more than 82% have had their first shot. However, more than 6 million
eligible people in Canada are still unvaccinated. We are urging all of you to get
out there and get vaccinated now. Doing so will help keep our communities
safe.
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The Government of Canada is also calling on all organizations beyond the
federally regulated sector to put in place their own vaccination strategies,
drawing on the advice and guidance available from public health authorities

and the Canadian Centre for Occupational Health and Safety.

Quotes

“We know vaccinations are the best way to help protect our fellow
Canadians from COVID-19 variants of concern. We are encouraged by
the many federal employees who have already been vaccinated and
hope that vaccination rates wili continue to climb as the Government
of Canada moves ahead on its vaccination strategy.”

- The Honourable Dominic LeBlanc, President of the Queen’s Privy
Council for Canada and Minister of Intergovernmental Affairs

“Driving vaccine uptake in Canada to as high a level as possible is one
of the most effective, and least disruptive, means at our disposal to
sustain the gains we have made in recent months, and ensure that we
continue on our path to economic recovery, and a healthier and more
equitable future. With this announcement, we are doing more to
protect the health and safety of Canadians and reduce the risk of
COVID-19.”

- The Honourable Jean-Yves Duclos, President of the Treasury Board
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“There are enough doses in Canada for every person to be fully
vaccinated across the country. By getting vaccinated, you are
protecting yourself, your family and your community. By being fully
vaccinated, you are also protecting the safety of your workplaces. If
you haven't been vaccinated yet, please make a plan to do so.”

- The Honourable Patty Hajdu, Minister of Health

The Government of Canada is leading by example in requiring
vaccinations for public service employees, and we are asking all
federally regulated employers to develop vaccine plans to ensure
their employees and workplaces are safe. This is the right thing to do
and will ensure Canada continues to build back better from the global
COVID-19 pandemic.”

- The Honourable Omar Alghabra, Minister of Transport

Quick facts

* The majority of public servants (173,358 [57.7%])* are located outside
the National Capital Region. This includes the core public
administration and separate agencies.

*As of March 2020. The most recent numbers on the population of the
public service by province can be found here: Population of the federal
public service by province - Canada.ca.

e There are approximately 18,500 employers in federally regulated
industries, including federal Crown corporations, that together employ

955,000 employees (or 6.2% of the Canadian workforce), the vast
majority (87%) of whom work in medium-size to large firms (in other
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words those with 100 or more employees). These numbers exclude the
federal public service. With the federal public service, there are
approximately 19,000 employers and 1,235,000 employees (8% of all
workers in Canada).

* The Treasury Board Secretariat is collecting data from federal
departments and separate agencies regarding the number of
confirmed COVID-19 cases among employees working remotely and
on-site. As of July 29, 2021, 5,311 cases of COVID-19 have been reported
in the federal public service. These figures represent cumulative and
not active cases.

Associated links

* President of the Treasury Board urges all eligible federal public
servants to get vaccinated against COVID-19

* COVID-19 vaccination coverage in Canada
o List of federally regulated industries and workplaces

Contacts

Marie-France Proulx

Press Secretary

Office of the President of the Treasury Board
613-369-3170

Media Relations
Treasury Board of Canada Secretariat
Telephone: 613-369-9400
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Toll-free: 1-855-TBS-9-SCT (1-855-827-9728)
Teletypewriter (TTY): 613-369-9371
Email: media@tbs-sct.gc.ca

Allison St-Jean

Senior Communications Advisor and Press Secretary
Office of the Honourable Omar Alghabra

Minister of Transport, Ottawa

allison st-jean@tc.gc.ca

Media Relations
Transport Canada, Ottawa
613-993-0055

media@tc.gc.ca
Stay connected

Twitter: @TBS _Canada
Facebook: www.face k.com/YourGovernm

LinkedIn: https://www.linkedin.com/company/tbs-sct/

Search for related information by keyword: GV Government and Politics |

Treasury Board of Canada Secretariat | Canada | Health | government |
news releases

Date modified:
2021-08-13
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This is Exhibit “B” referred to in the
Affidavit of

CHARLOTTE HARPER

Swomn before me this 16™ day
of August, A.D., 2023

° m
A OM | SIONER FOROA SINAND FOR
THE PROVINCE OF ALBERTA

CHRISTEN SHERYLL de KOCK
A Commisaioner for Oathe
In and for the Provinos of Alberta
My Commission Explres Oct, 31
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I * Government Gouvernement
of Canada du Canada

Canada.ca » Transport Canada

Mandatory COVID-19 vaccination
requirements for federally regulated
transportation employees and travellers

From: Transport Canada

A Latest border and travel measures

This news release may not reflect the current border and travel
measures. Check COVID-19: Travel, testing and borders for the latest
requirements to enter Canada.

Backgrounder
October 6, 2021

Vaccinations are our best line of defense against COVID-19 and its variants.

On August 13, 2021, the Government of Canada announced its intent to

require COVID-19 vaccination for employees in the federally regulated air, rail,
and marine transportation sectors and its travellers.

On October 6, Prime Minister Justin Trudeau and Deputy Prime Minister
Chrystia Freeland announced that, as of October 30, the Government of
Canada will require employers in the federally regulated air, rail, and marine

transportation sectors to establish vaccination policies for their employees.
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Also effective October 30, travellers departing from Canadian airports, and
travellers on VIA Rail and Rocky Mountaineer trains, will be required to be fully
vaccinated in order to travel. To allow travellers time to become fully
vaccinated, there will be a short transition period where they will be able to
travel if they show a valid COVID-19 molecular test within 72 hours of travel as
an alternative to providing proof of full vaccination. If travellers have not
already started the vaccination process, or do not start soon, they risk not
qualifying for travel as of November 30.

The Government of Canada is committed to keeping the transportation sector,
including employees and travellers, safe and secure. Mandatory vaccination
for the federally regulated air, rail, and marine sectors helps limit the risk of
spreading COVID-19 and helps prevent against future outbreaks.

Vaccine requirements for employees in the federally regulated
transportation sector

As of October 30, employers in the federally regulated air and rail, and as of
November 1, marine transportation sectors will be required to establish
vaccination policies for their organizations. Specifically, the vaccination
requirement will apply to:

* airlines and airports, and other organizations who have employees who
enter restricted areas of airports, such as concession and hospitality
workers

* federally regulated railways, and their rail crew and track employees

* marine operators with Canadian vessels that operate with 12 or more
crew

Transport Canada will use its specific regulatory and oversight authorities
related to operations of federally regulated air, rail, and marine transportation
service providers to ensure that the transportation system and these
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workplaces are safe through vaccination mandates. Each organization will be
required to implement a rigorous policy, which must:

* Include a provision for employee attestation/declaration of their
vaccination status;

* Include a description of consequences for employees who do not comply
or who falsify information; and

* Meet standards consistent with the approach taken by the Government of
Canada for the Core Public Administration.

After a short phase-in period, each organization is required to guarantee
employees are fully vaccinated or they will be unable to work.

The Government of Canada is engaged with industry and labour groups to
discuss the details to ensure an effective implementation of the requirements.

Vaccine requirements for travellers

Effective October 30, air passengers departing from Canadian airports,
travellers on VIA Rail and Rocky Mountaineer trains, and travellers on non-
essential passenger vessels on voyages of 24 hours or more, such as cruise
ships, will need to be vaccinated.

Effective October 30, travellers will need to be fully vaccinated in order to
board. Specifically, the vaccination requirement will apply to all travellers 12
years of age and older who are:

* Air passengers flying on domestic, transborder or international flights
departing from airports in Canada
* Rail passengers on VIA Rail and Rocky Mountaineer trains

For travellers who are in the process of being vaccinated, there will be a short
transition period where they will be able to travel if they can show a valid
COVID-19 molecular test within 72 hours of travel. By November 30, all
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travellers must be fully vaccinated, with very limited exceptions to address
specific situations such as emergency travel, and those medically unable to be
vaccinated.

In addition, this vaccination mandate will include specific accommodation to
recognize the unique needs of travellers from small, remote communities
{(some of which are not accessible by road) to ensure they will be able to travel
to obtain essential services in support of their medical, health, or social well-
being, and return safely to their homes. This accommodation will be informed
by engagement with Indigenous organizations and provinces and territories in
the coming days.

Enforcement

Transport Canada will oversee compliance by means of inspections and
enforcement tools—including Administrative Monetary Penalties—using
oversight systems in place for each mode.

For those who falsify information or otherwise fail to comply, there will be
serious consequences. For example:

* Railway companies could be subjected to compliance actions up to
$250,000 per violation, per day, under the Railway Safety Act

* Inthe air sector, individuals—either travellers or employees—could be
fined up to $5,000 per violation under the Aerongutics Act, and operators
could be fined up to $25,000 per violation

* In the marine sector, employees and travellers could be fined for being
non-compliant with the obligation to provide proof of vaccination up to
$250,000 per violation, per day, and operators could be fined up to
$250,000 per violation, per day, for non-compliance to the Interim Order
made pursuant to the Canada Shipping Act, 2001
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Pan-Canadian Proof of Vaccination

A pan-Canadian, secure, and standardized proof of vaccination for
international travel was announced on August 11, 2021, and is being
developed in partnership with provinces and territories. This document, which
will be available to travellers in digital formats, will be easily recognized and
trusted.

This credential will make it easy and quick for travellers to provide
transportation operators and border officials in other countries with their
validated COVID-19 vaccination history needed to facilitate travel.

Vaccination is one of the most effective ways to fight COVID-19 and the
Government of Canada will continue to take action to get as many Canadians
vaccinated as possible.

Search for related information by keyword: Coronavirus diseases | Safety
measures | Transport Canada | PPP Canada | Canada | Transport and
infrastructure | Health risks and safety | general public | backgrounders |
Hon. Chrystia Freeland | Right Hon. Justin P. J, Trudeau

Date modified:
2021-10-30
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QUESTIONING OF KARINE SOLAKIAN
WATERLOO, ONTARIO
BY D. VASSBERG, C. PIGOTT
AFFIDAVIT AFFIRMED NOVEMBER 14, 2024
HELD JANUARY 7, 2025
VIA REMOTE VIDEO

Court File No. T-1436-22

FEDERAL COURT

BETWEEN:

BERNARD ALBERT AND OTHERS

Plaintiffs

and

CANADA POST CORPORATION and HIS MAJESTY THE KING IN
RIGHT OF CANADA

Defendants

Dicta Court Reporting Inc.
403-531-0590
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Taken before H. Postma-Strand, Official Court
Reporter, pursuant to Rules 5.26, 6.20, and 13.46 of
the Court of King's Bench of Alberta.

FOR THE PLAINTIFFS/APPLICANTS:
J. Gratl
Gratl & Company
55 E Cordova Street
Vancouver, British Columbia
604-694-1919

FOR THE DEFENDANTS HIS MAJESTY THE KING IN
RIGHT OF ALBERTA and THE ATTORNEY GENERAL OF
CANADA:

D.N. Vassberg

Department of Justice Canada

300, 10423-101 Street

Edmonton, Alberta

587-336-1492

Dicta Court Reporting Inc.
403-531-0590
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FOR THE DEFENDANT CANADA POST CORPORATION:

C.D. Pigott

R.M. Counsell

Fasken Martineau DuMoulin LLP
2400, 333 Bay Street

P.O. Box 20

Toronto, Ontario

416-366-8381

OFFICIAL COURT REPORTER:

H. Postma-Strand, CSR(A)

Commissioner for Oaths Appointee No. 0743159
ASRA Membership No. 186

Dicta Court Reporting Inc.

760, 1015-4 Street SW

Calgary, Alberta

403-531-0590

Dicta Court Reporting Inc.
403-531-0590
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(PROCEEDINGS COMMENCED AT 10:11 AM)
KARINE SOLAKIAN, Affirmed, Questioned by
D. Vassberg

Q D.VASSBERG: Good morning,

Ms. Solakian. My name is Daniel Vassberg. I'm
counsel with the Department of Justice Canada.
| act on behalf of the federal defendants in
Federal Court File Number T-1436-22. Can you
confirm that you swore an affidavit -- or

excuse me -- affirmed an affidavit dated
November 14th, 2024, in this action?

A | did.

Q And that affidavit was your evidence in support
of a number of plaintiffs' application to
extend an appeal timeline; correct?

A Correct.

Q And through the course of this
cross-examination, I'd like to use short forms
for a few phrases, and so | will just tell you
what | would like those to be, and if you could
confirm that you understand. If | refer to the
Canada Post Corporation as "Canada Post", will
you know what I'm referring to?

A Yes, | will.

Q |If I refer to His Majesty in Right of Canada or
The Attorney General of Canada cumulatively as

"Canada", will you understand what I'm

Dicta Court Reporting Inc.
403-531-0590
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referring to?
A Yes.
Q |If I refer to Federal Court File T-1436-22 as

“"the action" or "the claim”, will you know what

1

2

3

4

5 I'm referring to?
6 A Yes.

7 Q And if | refer to the written decision Albert

8 v. Canada Post Corporation, 2024 FC 420 simply
9 as "the decision", will you know what I'm

10 referring to?

11 A Yes.

12 Q Andiflreferto Grey Wowk Spencer LLP, your
13 former counsel, as "GWS LLP", will you know
14 what I'm referring to?

15 A Yes.

16 Q At paragraph 3 of your affidavit, you state:

17 (as read)

18 Among the team of four plaintiffs who

19 instructed former legal counsel.

20 Who were the three other plaintiffs other than

21 yourself?

22 A That would have been Kim Priest, Mark Daggett,
23 and Paul Lussier.

24 Q Could you spell those for me, please.

25 A Kim Priest is K-I-M, P-R-I-E-S-T; Mark Daggett
26 is M-A-R-K, D-A-G-G-E-T-T; and Paul Lussier is
27 P-A-U-L, L-U-S-S-I-E-R.
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Q And if I refer to yourself, Kim Priest,

Mark Daggett, and Paul Lussier collectively as
“the instructing plaintiffs”, will you know

that I'm referring to those four individuals?

A Yes, | will.

J. GRATL: I'm going to object -- |

object to the question.

D. VASSBERG: Okay. What's the basis
for the objection?

J. GRATL: You're stipulating

content.

D. VASSBERG: What does that mean?
J. GRATL: Your definition

stipulates substantive content.

D. VASSBERG: | just want to be sure if
I'm referring to that group of individuals,

Ms. Priest [sic] knows who I'm referring to.

You find that objectionable?

J. GRATL: Well, | think that your
definition incorporates substantive content.

D. VASSBERG: Well, in the affidavit,

Ms. Priest states that she was among a team of

four plaintiffs who instructed former legal

counsel.

J. GRATL: Yes.

(OBJECTION)

D. VASSBERG: Okay. Let's move on.

Dicta Court Reporting Inc.
403-531-0590
058



Page 7

1 Q D.VASSBERG: Ms. Priest, did any

2 plaintiffs other than the four instructing

3 plaintiffs, being Kim Priest, Mark Daggett,

4 Paul Lussier, and yourself, communicate or

5 attempt to communicate with GWS LLP at any time
6 between March 14 and September 4, 20247

7 J. GRATL: I'm going to object to

8 the question.

9 D. VASSBERG: Okay. What's the basis?
10 J. GRATL: Relevance.

11 D. VASSBERG: We're trying to assess
12 the steps taken by the plaintiffs to advance

13 this claim in order to assess whether or not an
14 extension of time is appropriate. | would like
15 to confirm whether Ms. Priest is aware of any
16 communication by any non-instructing plaintiffs
17 with GWS LLP, which would be relevant to

18 whether or not the plaintiffs appropriately

19 tried to advance this file.

20 Just a moment. We've lost Mr. Gratl.

21 J. GRATL: The objection, | said, is

22 too -- or the question is too broad, and it is

23 irrelevant.

24 D. VASSBERG: So you're refusing to

25 advise as to whether or not there was contact
26 between anyone other than the instructing

27 plaintiffs and GWS LLP since the decision was
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rendered?
J. GRATL: I'm objecting to the

guestion on the basis that it's too broad and

1

2

3

4 it's irrelevant.
5 (OBJECTION)

6 Q D.VASSBERG: Ms. Priest, how did you
7 communicate with the initial 281 plaintiffs

8 that were on this action?

9 A Are you referring to me?

10 Q Or--excuse me. | said Ms. Priest.

11 Ms. Solakian.

12 A Oh. Okay. How did we communicate with the
13 other plaintiffs?

14 Q Yes.

15 A By emall, by live chat, by a private room

16 online that we created specifically for that

17 group, in person. It just depended on the

18 situation.

19 Q Okay. And when you say "private room", what
20 does that mean?

21 J. GRATL: I'm -- I'm going to

22 object. What's the relevance?

23 D. VASSBERG: I'm trying to assess how
24 information was communicated between the
25 plaintiffs in order to inform later questions

26 about what was done in the intervening period

27 since the decision was rendered.
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24
25
26
27

J. GRATL: What -- what's the

relevance of that?

D. VASSBERG: The Court needs to assess
whether or not the plaintiffs reasonably
conducted themselves and promptly conducted
themselves in bringing the appeal.

J. GRATL: So what's the relevance

of the private chat detail?

D. VASSBERG: I'd just like to know
details of --
J. GRATL: What does that have to do

with properly conducting oneself?

D. VASSBERG: Okay. So you refuse to

permit Ms. Solakian to answer the question?
Mr. Gratl, you cut out again.

J. GRATL: In the absence of any

explanation as to relevance, | object to the

guestion.
D. VASSBERG: Okay.
(OBJECTION)

Q D.VASSBERG: Ms. Solakian, at

paragraph 5 of your -- of your affidavit, you
state: (as read)
It is logistically complicated and
time consuming for a large group of
plaintiffs or appellants to obtain

legal advice and to give instructions
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to legal counsel.
Was legal advice provided to all of the
plaintiffs or just the four instructing

plaintiffs?

1

2

3

4

5 A Legal advice was provided --
6 J. GRATL: I'm going --

7 A I'msorry.

8 J. GRATL: I'm going to object.

9 What's the -- what's the relevance?

10 D. VASSBERG: In support of your

11 application, Ms. Solakian has sworn an

12 affidavit that asserts or implies that the

13 number of plaintiffs is relevant to how long it
14 should take to bring an appeal or an

15 application for an extension of time. | would
16 like to confirm the types of communications

17 that took place that might explain whether or
18 not that argument or implication is reasonable.
19 J. GRATL: All right. Go ahead.

20 A Could you repeat the question?

21 Q D.VASSBERG: Was legal advice provided
22 to all of the plaintiffs or just the four

23 instructing plaintiffs?

24 A Legal advice was provided to all of the

25 plaintiffs.

26 Q Did that change based on the type of advice

27 that was provided?
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1 A Idon'tunderstand the question.

2 Q Were there times when GWS LLP would only
3 communicate with the four instructing

4 plaintiffs versus times when they would

5 communicate with all, let's say, 281 of the

6 initial plaintiffs?

-

8 Q Okay. And how would things differ?

9 A If we wanted to have him go on a Zoom call with
10 us, it would be with the four instructing

11 plaintiffs initially. And then if -- depending

12 on what he said, we would sometimes invite him
13 to come and speak to the entire group.

14 Q As far as you were aware, were the four

15 instructing plaintiffs entitled to consent to

16 an approach on behalf of all remaining

17 plaintiffs?

18 J. GRATL: I'm going to object.

19 D. VASSBERG: Okay. What's the basis?
20 J. GRATL: Solicitor-client

21 privilege.

22 D. VASSBERG: Okay. And you appreciate

23 that in Ms. Solakian's affidavit, she describes
24 herself as an instructing plaintiff? And you

25 maintain that objection, Mr. Gratl?

26 J. GRATL: Are you asking me whether

27 | know what's in the affidavit?
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D. VASSBERG: Okay.

J. GRATL: I'm not sure what you're
asking.

D. VASSBERG: So -- so you refuse

Ms. Solakian to advise whether or not she could

confirm instructions on behalf of the other

plaintiffs?

J. GRATL: (UNREPORTABLE SOUND)
D. VASSBERG: Is that a yes?

Mr. Gratl?

J. GRATL: No.

Ms. Solakian, go ahead. You can answer

that question.

14 A In asking that question, are you referring to

15
16
17
18
19
20
21
22
23
24
25
26
27

current? My current affidavit in the current

group? Or previous?

Q D.VASSBERG: Let's say as of the time

that the decision was rendered. So on

March 14, 2024, were you and the three other
instructing plaintiffs permitted to provide
instructions on behalf of the remaining

plaintiffs in the action?

A To some extent. But if there was a decision to

be made as to any kind of a filing, that would

be done by the entire group.

Q Okay. Then in what instances would you be

permitted to provide instructions on behalf of
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the entire group?
J. GRATL: I'm going to object.
You're asking for solicitor-client privileged
information.
(OBJECTION)

Q D.VASSBERG: So, Ms. Solakian, when
you say that all of the plaintiffs would need
to consent to a filing, what do you mean by
that? Would each individually contact Mr. Grey
or GWS LLP? How would that work?

A Normally with GWS LLP specifically if -- not
if, but when we requested an appeal, then they
sent out notice to each individual plaintiff
requesting direction from each of the
plaintiffs in the group.

Q Okay. And when you say "we", who is the "we"
that you're referring to?

A The group as a whole.

Q What you said was, to quote, "when we requested
an appeal, they sent notice to each plaintiff",
end quote --

A Right.

Q -- and when you say "we requested”, who was the
"we" that would request it before that --

A The group appealing.

Q Ms. Solakian, just let me finish my question

before you begin --
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1 A Oh, I'msorry.

2 Q --speaking. Okay?

3

4
5
6
7
8
9

So the four instructing plaintiffs would
provide instructions, including to request an
appeal, and then a confirmation notice was sent
out to the remaining plaintiffs by GWS LLP. Is

that correct?

Q No? Okay. Then explain how that's incorrect.

10 A The four instructing plaintiffs would have a

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

meeting, discuss the options, provide feedback
to the entire group. And once the entire group
of whoever decided to appeal wanted to appeal,
then we would instruct the office of GWS that
there are a large number of appellants, and
then they would provide all of the entire group

confirmation requests.

Q And how were those requests sent?

J. GRATL: I'm -- I'm going to

object.

D. VASSBERG: Okay. What's the basis?
J. GRATL: Relevance.

D. VASSBERG: | think it's important to

know the time in which it would take for a
plaintiff to receive that notice that an appeal
was pending or anticipated because that might

impact how long it would take to respond, if
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1 they get the notice in the mail versus via
2 telephone versus email. Do you maintain that
3 objection, Mr. Gratl?

4 J. GRATL: Yes.
5 (OBJECTION)

6 Q D.VASSBERG: Ms. Solakian, you

7 received a copy of the decision from GWS LLP on
8 March 14, 2024; correct?

9 A Correct.

10 Q And was that via email?

11 A Yes.

12 Q Atthe time, as outlined in the decision, there

13 were 149 active plaintiffs on the file. Was

14 that email sent to all of the active plaintiffs

15 or just the four instructing plaintiffs?

16 J. GRATL: I'm going to object.

17 What's the relevance?

18 D. VASSBERG: In order to assess the

19 reasonableness of the plaintiff's conduct in

20 the intervening period between when the

21 decision was rendered and when the extension of
22 time was filed, it is useful to know when they

23 received the decision itself.

24 J. GRATL: Uh-hubh.

25 D. VASSBERG: Do you maintain your

26 objection?

27 J. GRATL: Yes. | --1--1think
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it's a -- it's a question that does not assist
in any way at getting to the reasons for the
delay. Itis remarkably irrelevant.
(OBJECTION)
Q D.VASSBERG: Ms. Solakian, at
paragraph 7 of your affidavit, you state:
(as read)
The plaintiffs then immediately on
March 14, 2024, requested legal advice
from GWS LLP on the merits of the
appeal.
Who specifically requested that advice?
A The group of four.
Q And how was that advice requested?
A We sent a request for a meeting via email.
Q Was the request for legal advice on the merits
of the appeal or just for a meeting?
A It was for a meeting to discuss the merits of
an appeal.
Q Okay. Was aresponse received for that -- to
that meeting request?
A Yes.
Q When was that received?
A | believe within a day or two.
Q And when did you meet?
A March 18th, | believe, is the date.
Q Okay. And as of March 18, 2024, what was your
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understanding of the appeal timeline that you
were subject to?
A 1don't believe there was a timeline mentioned

at that point. It was whether or not there was

1
2
3
4
5 an appealable case. And we asked for
6 clarification on some of the points of the

7 decision.

8 Q Sowas it your understanding that there were no
9 deadlines to file an appeal?

10 A March 18th? 1 think there was a mention of a

11 30-day timeline.

12 Q A mention by who?

13 A By previous counsel.

14 Q By GWSLLP?

15 A Correct.

16 Q Isthat Mr. Grey?

17 A Correct.

18 Q And what happened, and what meetings or

19 communication concerning the decision occurred
20 between the March 18, 2024, meeting and

21 April 7, 20247

22 A Communications with whom?

23 Q Concerning the decision by the plaintiff group,
24 with counsel, with the instructing plaintiffs.

25 J. GRATL: I'm -- I'm going to

26 object. It sounds like you're attempting to

27 solicit solicitor-client communications.
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1 D. VASSBERG: I'm not asking for the

2 content. I'm asking what meetings occurred, if
3 any, or communications occurred, if any.

4 J. GRATL: You're asking for the

5 dates of all meetings and communications?

6 D. VASSBERG: Between the March 18,

7 2024, meeting and April 7, 2024.

8 J. GRATL: You want -- you want the

9 witness to list all the dates of all

10 communications?

11 D. VASSBERG: | want her to advise of
12 what communications occurred between that
13 period.

14 J. GRATL: | don't understand the

15 guestion. Are you asking for the specific

16 dates, or are you asking generally for a -- a

17 synopsis of communications? Or what are you --
18 what are you driving at?

19 D. VASSBERG: Let's -- let's start --

20 Q D.VASSBERG: Ms. Solakian, were there
21 any communications between the plaintiffs

22 internally or with GWS LLP between -- from

23 after the March 14 -- or excuse me -- March 18,
24 2024, meeting, and April 7, 20247

25 A I'msorry. Were there any communications with
26 the plaintiffs themselves, the large group of

27 plaintiffs?
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1 Q Yes. Orwith GWS LLP and those plaintiffs.

2 A Yes, there were.

3 Q Okay. And what were those communications?
4 J. GRATL: Again, I'm going to

5 object. It sounds like you're trying to

6 solicit the contents of communications that are
7 subject to solicitor-client privilege.

8 (OBJECTION)

9 Q D.VASSBERG: Okay. When did those
10 communications specifically occur,

11 Ms. Solakian?

12 A With whom?

13 Q Internally with the plaintiffs or between the

14 plaintiffs and GWS LLP between March 18, 2024,
15 and April 7, 20247

16 J. GRATL: Are you asking about each
17 and every communication between 66 plaintiff
18 applicants and each and every communication
19 between any of those plaintiffs and the law

20 firm?

21 D. VASSBERG: Well, Mr. Gratl, | don't
22 know the number of plaintiffs that were

23 communicating and who they were communicating
24 with and when those communications occurred,
25 and that's why I'm asking the question.

26 J. GRATL: | don't know. It just

27 seems, like, very difficult to understand how a
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list of all communications between, say, 80 or
so people in a three-week time period will
assist the Court.

D. VASSBERG: Mr. Gratl, we're trying
to determine whether or not the plaintiffs,
specifically the applicants, took reasonable
steps to either file an appeal or bring an
extension of time to do so. In order to assess
that, we need to establish a timeline of what
was done and communicated by and between those
individuals. So if you're refusing --

J. GRATL: I'm--I'm-- I'm -- I'm
saying that your question dealing with the
dates of -- and times of all communication
between, say, 70 or 80 people, that's too far
afield. If you could narrow down your
guestions to drive at the questions of whether
these plaintiffs were wasting time or dawdled
or -- (AUDIO FEED LOST).

D. VASSBERG: Mr. Gratl, you've cut
out, and we lost you at "dawdled".

J. GRATL: Yes. The question is
whether these plaintiffs dawdled or wasted

time. Isn't that the point at issue?

Q D. VASSBERG: Ms. Solakian, you agree

that you had a meeting on March 18, 2024,

concerning the decision with GWS LLP; correct?
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1 A Correct.

2 Q And you agree that in your affidavit, you swear

3 that the -- or a group of appellants

4 crystallized the intention to appeal the

5 decision --

6 A M-hm.

7 Q --on April 8, 2024; correct?

8 A Correct.

9 Q So what happened between March 18, 2024, and
10 April 7, 2024, that led that group to

11 crystallize its intention?

12 A GWS LLP -- between March 18th and April 7th, we
13 had a group meeting with GWS. They were able
14 to ask questions. There was back and forth

15 information. We summarized the decision, his
16 thoughts on appeal. And then the group itself
17 basically communicated daily with all of us.

18 There is a large group. They were able to

19 chat freely. We answered questions. We

20 provide questions.

21 J. GRATL: | -- | just want to

22 caution Ms. Solakian not to divulge the

23 contents --

24 A M-hm.

25 J. GRATL: -- of communications with

26 legal counsel.

27 A Okay.
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Q D.VASSBERG: Okay. Ms. Solakian, you
said you had a group meeting between the
plaintiffs and GWS LLP. What day did that
meeting take place on?

A | believe it was March 26th.

Q And why did it take a week to schedule that
meeting?

A | am unable to see the GWS appointment calendar
for availability. | don't know.

Q Youdon'tknow. Okay. You agree that you just
don't know?

A Well, | don't know because that was the date
that was available from GWS office.

Q And why did it take two weeks from that meeting
on March 26th until April 7 or April 8, 2024,
for the intention to appeal to be crystallized,
as you describe it?

A The plaintiffs, the group of plaintiffs, made
their intentions known that they wished to
appeal, and some made them immediately and some
wanted to think it over. And so crystallized
means finalized, and that's when it was
finalized. It wasn't that it was a random date
that they all came together and decided,
Today's the day we're going to make that
decision. It came about throughout the two

weeks, or the period of seeing the GWS meeting
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with the group and April 7th.

Q When did you form an intention to appeal the
decision?

A My personal intention?

Q Yes.

A Probably somewhere between the March 18th and
the March 26th meeting.

Q And when you say -- or when you said previously

that some made the decision that they wanted to
appeal immediately, how many plaintiffs
communicated that intention immediately?

J. GRATL: Indicated to whom?

D. VASSBERG: To GWS LLP or

Ms. Solakian or the other instructing

plaintiffs.

J. GRATL: That's a -- | wonder if

you could ask those questions severally rather
than combining multiple questions in this

disjunctive form.

Q D.VASSBERG: Okay. Ms. Solakian, when

you previously said that some of the plaintiffs
made the decision to appeal immediately, could
you explain the timing and to whom that
decision was communicated?

J. GRATL: Now, that's two

guestions. Could you ask one question at --
(AUDIO FEED LOST)
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D. VASSBERG: Okay. Mr. Gratl, you cut
out again. Can you hear us?
J. GRATL: Oh, | was just saying --

making a request for you to ask one question at

1

2

3

4

5 a time.
6 Q D.VASSBERG: Okay. Ms. Solakian, when
7 you said the word "immediately”, what did

8 “immediately” mean to you?

9 A "Immediately" meant right after we received and
10 read through the decision in and amongst our
11 group.

12 Q So that would be on or about March 14, 20247
13 A Or just shortly after.

14 Q And when you say "shortly after”", do you mean
15 within a day, two days?

16 A Yeah, within a day or two.

17 Q And who was it that advised that they intended
18 to appeal within a day or two of receiving the

19 March 14, 2024, decision?

20 A About --

21 J. GRATL: I'm sorry. I'm going to

22 have to object. You asked a question about

23 what Ms. Solakian meant by the word

24 “immediately” in -- in paragraph 7; right?

25 D. VASSBERG: | was asking her about
26 when she used the word "immediately” in

27 response to a question that | had asked her.
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J. GRATL: Well, no, | thought you
said -- when you used the word "immediately"”,
that's in response to paragraph 7.
D. VASSBERG: That is not what | said.
Q D.VASSBERG: So, Ms. Solakian, going
back to the question that | asked. For
context, you indicated that there were
plaintiffs that confirmed their intention to
appeal within a day or two of receiving the
decision --

A Correct.

Q --soon orabout March 15 or 16, 2024;
correct?

A Correct.

Q And | asked who those plaintiffs were.

A When you say "who those plaintiffs were", are
you looking for names?

Q Yes.

A Or are you looking for a round number?

Q Ifit's more than five, a round number is fine.

A 40 plaintiffs.

Q So on or about March 16, 2024, 40 plaintiffs
confirmed their intention to appeal the
decision; correct?

A Correct.

Q And that was prior to meeting with GWS LLP;

correct?
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A Correct.

Q And of those 40 plaintiffs, did that -- did any
change their mind and not become part of the
current applicant group?

A | can't answer that with certainty. | would
have to go back over some of the notes that
were kept back then and look at the 40 names
and then match them up with the current group.

Q I'm not asking you to do any digging. Perhaps
| can word it like this: Do you recall
specifically any plaintiffs that changed their
mind and didn't become applicants?

A Specifically, no.

Q So you've indicated that 40 crystallized their
intention on or about March 16, 2024. And then
at paragraph 8 of your affidavit, you state:

(as read)

A core group of appellants

crystallized the intention to appeal

the dismissal of Action T-1436-22 on

April 8, 2024.
So between March 16 and April 8, there was an
additional -- let's see -- 26 plaintiffs that
indicated they wanted to become applicants or
appellants?

A It was actually more at that time.

Q Okay. How many?
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| believe the number was somewhere between 83

to 88.

Q And how was that crystallized intention

communicated to GWS LLP?

A So can | clarify your use of the word

“crystallization"? The --

Q Youcan --

A In paragraph 8 where it says: (as read)

The core group of appellants

crystallized the intention to appeal
That means that we sent over the list of names
of appellants that responded to us directly
stating their intention was to appeal, and we
took those names, and we sent them to the GWS
office.

The 40 that we initially talked about that
we knew because they had stated to us that they
-- they wanted to appeal right away, that's not
a crystallization. A crystallization -- when
there's names on paper, that's the difference.
One was not provided to the GWS office right
away, and the other one, where it says in
paragraph 8 "crystallized", it's because we had
a list of names.

If you were aware that 40 individuals wanted to

appeal as of March 16, why did you wait until
April 8, 2024, to communicate that to GWS LLP?
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1 A We did not wait.

2 Q Okay. Then explain that gap.

3 A There -- there is no gap. We knew 40 right off

4 the hop, and we communicated that.

5 Q Soyou--

6 A We communicated -- sorry?

7 Q Sorry. There was a pause there. | thought you
8 were done speaking. Go ahead and finish.

9 A We communicated that there was an approximate
10 number that we knew about to him on our initial
11 meeting when we requested the meeting from him.
12 Q So you advised GWS LLP on or about March 16
13 that approximately 40 plaintiffs wanted to

14 appeal?

15 A Yes.

16 Q And then provided a list of approximately 83 to
17 88 plaintiffs on April 8, 2024; correct?

18 A Correct.

19 Q Why did you not provide a list of plaintiffs

20 who wished to appeal sooner?

21 A Because that was when we received our final

22 number of plaintiffs wishing to appeal.

23 Q How did you know it was the final number?

24 A We requested a response from everybody

25 involved, and when we got the response, that's
26 when we finalized the number.

27 Q Soyou ended up hearing from every single
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plaintiff that was still a party to the action
when the decision was rendered?
A If you did not respond, then we advised -- if

we didn't receive a response from within our

1
2
3
4
5 group, that that would indicate that they were
6 not interested in appealing.

7 Q When did you request a response by?

8 A Early April. 1 don't recall the exact date we

9 requested it. | believe it was April 2nd or

10 3rd, something along those lines.

11 Q Okay. And that was communicated to the other
12 plaintiffs via email?

13 A It was communicated via group chat, it was

14 communicated via Zoom, and email.

15 Q Okay. Did your email list include all of the

16 active plaintiffs at the time that the decision

17 was rendered?

18 A Yes.

19 Q And do you still have a copy of the email

20 request that was sent to the plaintiffs?

21 A Yeah, | could possibly find it.

22 D. VASSBERG: Okay. I'm going to ask
23 for an undertaking for Ms. Solakian to provide
24 a copy of the email that was sent to the

25 plaintiffs requesting their position on whether

26 or not they would appeal. And for clarity,

27 if -- if there's a large number of email
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1 addresses and you have concerns regarding that,
2 that can be redacted. I'm looking for the date
3 that the email was sent and the content of it.
4 J. GRATL: We will obtain a copy of

5 the email and review it for solicitor-client

6 privilege.

7 D. VASSBERG: Is it your position that
8 the deadline that Ms. Solakian or the sender
9 advised of would be subject to solicitor-client
10 privilege, Mr. Gratl?

11 J. GRATL: You want me to talk in
12 the abstract about the contours of

13 solicitor-client privilege?

14 D. VASSBERG: | just want to be clear
15 that | wouldn't expect that deadline to be

16 redacted at all.

17 J. GRATL: Well, your expectations
18 don't come into it. I'll be assessing the

19 email for solicitor-client privilege and making
20 a claim accordingly if it's appropriate.

21 UNDERTAKING 1 - To provide a copy of
22 the email that was sent to the

23 plaintiffs requesting their position

24 on whether or not they would appeal

25 (Subject to solicitor-client

26 privilege)

27 Q D.VASSBERG: Ms. Solakian, you were
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told that a student-at-law at GWS LLP,
Mr. Hersey, was about to be called to the bar
and would be preparing and arguing an extension
of time to appeal the decision; correct?
A Yes.
Q When were you told that?
| see you looking down, Ms. Solakian. Are
you looking --

A I'm looking at my affidavit because | recall
putting it in.

Q Okay. Ms. Solakian, because we're attending
remotely and | can't see what you're looking
at, if you are looking at your affidavit, |
need you to state that on the record. Okay?

A Okay. I'm looking at my affidavit. Just a
moment.

So on April 8th and 9th, 10th, those few
days, there was a lot of communication with the
GWS office, and Mr. Grey advised that
David Hersey would be the person looking after
it, and he would supervise.

Q Did you or any of the other plaintiffs ask when
the materials would be prepared or completed?

A Not at that time.

Q Why not?

A Because we were advised it would be shortly, so

we didn't ask for a specific date.
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24
25
26
27

Q So your expectation as of April 9 was that the
appeal materials would be prepared shortly?

A Correct.

Q Was there a reason provided as to why Mr. Grey
would or could not prepare those materials?

A | believe he had said at that time that he had
other pieces that he was working on and he
would leave it to Mr. David Hersey.

Q From your affidavit, you indicated that you
were advised that Mr. Hersey was a
student-at-law and would be called to the bar.

Did you inquire as to when he would be called
to the bar and assume carriage of the file?

J. GRATL: What paragraph are we

looking at?

D. VASSBERG: Paragraph 8: (as read)
A student-at-law at GWS LLP who was
about to be called to the bar.

A I'm sorry, what was the question?

Q D.VASSBERG: Did you ask when
Mr. Hersey was going to be called to the bar?

A No.

Q Paragraph 9, you state: (as read)

By April 10, 2024, each of the
intended appellants individually
confirmed their individual

instructions to GWS LLP to appeal the
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decision.

Explain to me this gap between
April 8, when you say you communicated
the list of plaintiffs who wanted to
appeal, and April 10, when the
appellants individually confirmed
their individual instructions. What
is the difference between those two
things? Were the instructions not
confirmed on April 8?

A Oh, no, they were confirmed by us. But the GWS
office, and specifically Mr. Grey, wanted his
instructions sent out individually, and he did
SO.

Q Sorry, when you say Mr. Grey wanted his
instructions sent out individually, what does
that mean?

A Not instructions, sorry. He sent out a form
requesting that all those individuals who
wanted to appeal wanted to move forward and to
confirm that. So he sent it on their
letterhead through his email, and they wanted
confirmation sent by each individual plaintiff
back to their office.

Q And in that paragraph when you say "intended
appellants", are you referring to the 83 to 88

appellants that you estimated previously or to
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the 66 that ended up being applicants?
A Are you asking me if the email was sent out
from GWS, to how many?

Q I'm asking what you mean by "intended

1
2
3
4
5 appellants". And are you looking at your
6 affidavit right now?

7 A lam. Thatis the only piece of paper | have
8 in front of me is my affidavit. I'm sorry, so

9 that was --

10 Q Paragraph 9.

11 A Isee. 9. Okay. Yeah. So that was

12 actually -- he sent that out to the entire

13 group, not to the 88, and certainly not to 66.
14 But he needed to hear from everybody, so he
15 sent it out to the entire group.

16 Q Okay. And did GWS LLP just request

17 instructions, or did they request an additional

18 funds for retainer or any other information?

19 J. GRATL: Objection.

20 D. VASSBERG: Okay. What's the basis
21 of the objection?

22 J. GRATL: Solicitor-client

23 privilege.

24  (OBJECTION)

25 D. VASSBERG: So you won't advise of

26 what was requested by GWS LLP. Is that

27 correct, Mr. Gratl?
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1 J. GRATL: I'm sorry, are you asking

2 whether | will advise of what was requested?

3 D. VASSBERG: No. I'm asking whether
4 or not you maintain your objection.

5 J. GRATL: Well, | think the answer

6 here is pretty clear, that GWS sent out a

7 letter to all these people asking them

8 individually to confirm whether they wanted to
9 appeal. That happened between the 8th and the
10 10th. And now you want to know other things
11 that are in the letter? What are you asking

12 for?

13 D. VASSBERG: Well, if there are other
14 things in the letter, yes, | want to know.

15 J. GRATL: Well, why?

16 D. VASSBERG: If -- because if the

17 issue is that GWS LLP had an insufficient

18 retainer and thus didn't produce or prepare

19 these materials, then that would be relevant to
20 this application that your clients have

21 brought. So can Ms. Solakian confirm whether
22 or not that was the case?

23 J. GRATL: Yes. Generally you can
24 ask her, Was the problem ever related to

25 nonpayment or what -- if that's what you're

26 driving at.

27 Q D.VASSBERG: Let's start with that,
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Ms. Solakian.
A Are you asking -- I'm sorry. Can you clarify
the question?

Q Did GWS LLP ever advise that there was any
delay in their preparation of the appeal
materials that was attributable to the lack of
a retainer or a fee retainer?

A No.
Q Okay. Paragraph 10 of your affidavit, you
state: (as read)
As of April 10, 2024, we believed that
the deadline for appealing was 30 days
from the date of the decision.
Why did you and the other plaintiffs believe as
of April 10 that the appeal deadline was
30 days?

A Because that's what we were advised by GWS.

Q So if you received the -- or if the decision
was issued on March 13, 2024, and you thought
the deadline was 30 days, that would be
approximately April 12, 2024; correct?

A | guess, yeah.

Q And if you thought the deadline was April 12,
why did you think that Mr. Hersey was preparing
an application for an extension of time on
April 8, 20247

A Because we were close to a deadline. I'm -- |
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1 don't really know.

2 Q Well, why would the appeal materials not be

3 completed rather than an application when you
weren't at the point where an application was

necessary? | don't understand the timing.

4
5

6 A If Mr. Hersey was preparing a request for an
7 extension of time, it was because there could
8 be an extension required. | -- I'm not sure.

9 | just know what the facts are. That's what we
10 were told. That's what we went with.

11 Q Okay. You also stated: (as read)

12 | had suspected that the deadline
13 might be 10 days from the date of
14 decision in late March 2024.

15 What did you mean by "suspected"?

16 A | had read that due to the decision being

17 rendered by an associate judge, it could be 10
18 days, but | wasn't sure of the verbiage, so |

19 brought it up.

20 Q Andwhen did you read that?

21 A March 26th.

22 Q Okay. And you said you brought it up. Who did
23 you --

24 A 1did.

25 Q --bring it up to?

26 A To GWS on a group call that we were on.

27 Q When was that group call?
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A On March 26th.

Q Okay. And were you advised that there was a
10-day deadline?

A No.

Q Okay. What were you advised?

A That they would look into it.

Q Okay. And then you state in your affidavit at
paragraph 10: (as read)

© 00 N o o b~ W N P

Our legal counsel first advised me in

10 late April of 2024 that the deadline

11 was 10 days from the date of decision.

12 When specifically in late April?

13 A Idon'trecall the exact date.

14 Q Do you recall how that was communicated to you?
15 A | Dbelieve it was -- it may have been via email,
16 or it could have been a phone call.

17 Specifically, no, | don't.

18 Q Okay. But as of late April, you were aware
19 that, whether it was 30 days or 10 days, the
20 appeal was already late; correct?

21 A Correct.

22 Q Did you do anything to try to expedite the

23 drafting of the application or appeal records
24 at that time?

25 A Did we do anything to expedite the drafting of
26 the records?

27 Q Of the pleadings.
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1 A Did we inquire?

2 Q Well, was there not urgency if you knew that

3 your appeal was late and an extension would be
necessary?

A Our counsel was looking after it, and we

4
5
6 assumed that the urgency of it would be dealt
7 with at GWS offices. We inquired. We've

8 requested updates along the way, of course.
9 Q Inyour affidavit, you indicated that you

10 requested an update on May 13, 2024; correct?

11 A In which paragraph?

12 Q Paragraph 11.

13 A Yes.

14 Q And who did you request an update from?
15 A From counsel.

16 Q Which counsel?

17 A | believe that was Leighton Grey.

18 Q Atthattime, were you still communicating

19 primarily with Mr. Grey rather than Mr. Hersey?
20 A Yes.

21 Q And when you requested that update, was it via
22 email?

23 A Yes.

24 D. VASSBERG: I'll ask for an

25 undertaking to provide the May 13, 2024, emalil
26 from Ms. Solakian to Mr. Grey requesting an

27 update on how the appeal was proceeding.
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J. GRATL: We'll obtain a copy of
that email and provide it subject to redactions
for solicitor-client privilege.

UNDERTAKING 2 - To provide the

May 13, 2024, email from

Karine Solakian to Leighton Grey

requesting an update on how the

appeal was proceeding (Subject to

redactions for solicitor-client

privilege)

Q D. VASSBERG: Ms. Solakian, you've

indicated that at least 40 plaintiffs were

aware as of March 16 that they wanted to
appeal, that the decision to appeal was
communicated to GWS LLP on or about April 10,
2024. Why did you wait over a month between
that decision being communicated and following

up with GWS LLP?

J. GRATL: I'm going to object.
D. VASSBERG: Okay. What's the basis?
J. GRATL: Your question misstates

the evidence given by the witness.

D. VASSBERG: Okay. How does it
misstate the evidence?

J. GRATL: The witness stated that
the intention of 40 plaintiffs to appeal was

communicated to GWS prior to April the 10th.
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D. VASSBERG: That was her evidence,
was that it was communicated on April 8th.

A March.

J. GRATL: No. That -- hence the
misstatement.
(OBJECTION)

Q D. VASSBERG: The 40 was March 16, and
then the follow up with the 83 to 88 was on or
about April 8th; correct?

A Are you talking to me?

Q Yes.

A Yes.

Q Okay. So we're on the same page. Then to go
back to my question, why did you wait a month,
from April 8 or 10 until May 13, to follow up
with your counsel?

A We may have followed up in between there. |
just had specifics of that day, of May 13th,
because | had sent an email.

Q Okay.

A That doesn't mean that there was no
communication between April 10th and May 13th.

Q Are you aware of any specific communications
requesting an update from GWS LLP on how the
appeal was proceeding?

A There could possibly be. | don't recall at

this time if there was phone calls.
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A
Q

A

Q
A

Q
A
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A

Q
A

Q

A

But you agree that you do not recall any

specific communication; correct?

Correct. At this -- well, yeah, | guess.

Did GWS LLP respond to your May 13, 2024,

inquiry?

Not on May 13th, but they did respond.

Okay. When did they respond?

May 15th.

Was that --

14th or 15th.

-- via email?

Sorry?

Was that via email?

Yes.

Okay. And did they respond indicating that
there was delay, that the materials would be
prepared promptly?

Yes. They -- they indicated that there was a
delay.

Okay. And what was the reason for the delay?

It was internal staffing issues.

Did they provide an estimated timeline for when
the materials would be completed for plaintiff
review?

They said it was -- needed to be looked over by
someone else and that it would get back to us

shortly.
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D. VASSBERG: I'll ask for an
undertaking for Ms. Solakian to provide the
May 14 or 15, 2024, response by GWS LLP to her
May 13, 2024, email.
J. GRATL: Yes, we'll endeavor to
look for that and provide it subject to
solicitor-client privilege.
UNDERTAKING 3 - To provide the May 14
or 15, 2024, response by GWS LLP to
Karine Solakian's May 13, 2024, email

(Subject to solicitor-client

privilege)

Q D. VASSBERG: Ms. Solakian, you made an
additional update request on June 6, 2024;
correct?

A M-hm.

Q Who did you request an update from?

A That was probably again GWS offices. Sometimes

when we put the request in for an update, we
included Leighton Grey, and at this point,
Connor Farquhar or Lesley Doucet as well. So
all three may have been a party to the email

request.

24 Q Butyou don't remember --

25
26
27

(SIMULTANEOUS CROSS-TALK)

A -- Connor. | would have to look through my

paperwork to see exactly who | sent it to, but
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it's not uncommon to send it to two or three
individuals in that office.

Q D. VASSBERG: And you don't recall who
specifically you sent the request to on June 6,
2024; correct?

A It would have been either Leighton Grey and
Connor Farquhar or the both.

Q And that request was via email?

A Yes.

D. VASSBERG: I'll request an
undertaking to provide the June 6, 2024, email
between Ms. Solakian and GWS LLP.
J. GRATL: We'll endeavor to look
for that email and produce it subject to
redactions for solicitor-client privilege.
UNDERTAKING 4 - To provide the
June 6, 2024, email between
Karine Solakian and GWS LLP (Subject
to redactions for solicitor-client
privilege)

A Is it possible we could take a 5-minute break?
D. VASSBERG: Of course. We'll go off
the record.

(DISCUSSION OFF THE RECORD)
(ADJOURNMENT)
Q D. VASSBERG: Ms. Solakian, can you

confirm that you're still under oath?

Dicta Court Reporting Inc.
403-531-0590
096



Page 45

23

A
Q

A

Q
A

Q

A

> O » O >» O

Q
A

| can.

You made an additional update request on

June 19, 2024, to GWS LLP; correct?

I'm just going to refer to the affidavit.
It's paragraph 11.
Yes.

Do you recall who specifically you requested

that update from?

Mr. Connor Farquhar of GWS.

And how did you make that request?

By email.

And did you receive a response to that request?
| believe | did, yes.

Do you recall when?

| don't recall, but | do have a response in my
records.

Do you recall the content of the response?
The content of the response, to my
recollection, was that Mr. Connor Farquhar was
going to be taking over the file, and he was
looking at it. Due to staffing issues at the
office, he would be the one going forward with

the file.

24 Q Okay. Was that the July 4, 2024, response that

25
26

you reference at paragraph 12 of your

affidavit?

27 A | Dbelieve so, yes.
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D. VASSBERG: Mr. Gratl, I'm going to
ask for an undertaking, first, for the June 19,
2024, update request sent by Ms. Solakian to
GWS LLP.

Mr. Gratl, | haven't heard if you've
responded to that.
J. GRATL: We will receive the email
from the client and review it for production
subject to redaction for solicitor-client
privilege.

UNDERTAKING 5 - To provide the

June 19, 2024, update request sent by

Karine Solakian to GWS LLP (Subject

to redaction for solicitor-client

privilege)
D. VASSBERG: Mr. Gratl, I'll also ask
for an undertaking for the response provided by
Mr. Farguhar to Ms. Solakian on July 4, 2024.
J. GRATL: Yes, we will endeavor to
obtain a copy of that communication and produce
it subject to redaction for solicitor-client
privilege.

UNDERTAKING 6 - To provide the

response provided by Connor Farquhar

to Karine Solakian on July 4, 2024

(Subject to redaction for
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solicitor-client privilege)
Q D.VASSBERG: Ms. Solakian, you
received draft application materials on
July 17, 2024; correct?
A Yes.
Q Were those provided to the other instructing
plaintiffs, all the plaintiffs, or just
yourself?
A | believe that was for the four instructing
plaintiffs.
Q You provided comments and instructions to file
materials on July 22, 2024; correct?
A Yes.
Q How did you provide those instructions to file?
A By response email.
D. VASSBERG: I'll ask for an
undertaking to provide the July 22, 2024,
instruction email between -- or from
Ms. Solakian to GWS LLP.
J. GRATL: We will produce that
subject to redactions for solicitor-client
privilege.
UNDERTAKING 7 - To provide the
July 22, 2024, instruction email from
Karine Solakian to GWS LLP (Subject
to redactions for solicitor-client

privilege)
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Q D.VASSBERG: Ms. Solakian, are you
aware of whether the other instructing
plaintiffs provided comments or instructions to

file?

A No. The four instructing plaintiffs, myself
included in that four, discussed it, and only
one person provided a response to GWS.

Q And were those materials reviewed by the other
plaintiffs at any time?

A They were posted for all plaintiffs to see.

Q When was that?

A The same day it was received.

Q And when you say "posted”, where were they
posted to?

A We have an internal group on Telegram, and we
have a specific location where we post our
email correspondence with the lawyer back and
forth.

Q And is there an expectation that the other
plaintiffs would provide review and comments to
you?

A If they wanted to, yes, they could.

Q But you and the other instructing plaintiffs
didn't wait to confirm with each of the other
plaintiffs that they were amenable to filing
those pleadings; correct?

A I'm not exactly sure what you're asking me.
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Did you --
J. GRATL: Or -- or -- or why.
Q D. VASSBERG: Okay. Let me rephrase.

Did you wait for confirmation that all of

1
2
3
4
5 the 62 other applicant plaintiffs had reviewed
6 and approved the pleadings prior to confirming
7 instructions?

8 J. GRATL: I'm going to object.

9 What's the basis for this question?

10 D. VASSBERG: | believe we've gone
11 through this already, but in the affidavit and
12 your motion, there's an indication that this

13 litigation is somehow made more lengthy and
14 complicated by the fact that there at one point
15 were hundreds of plaintiffs and are now 66.
16 Obviously, it's relevant to that whether or not
17 instructions were being obtained from all of
18 the plaintiffs or just a small number of them.
19 So I'll ask the question one more time in
20 that context.

21 Q D.VASSBERG: Ms. Solakian, did you
22 receive confirmation from all 62 other

23 plaintiffs that they agreed with the content

24 and confirmed instructions to file the appeal
25 and application materials, or not?

26 A Atthat point, there was over 80 plaintiffs,

27 and comments were not sought individually from
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all plaintiffs. It was -- it wasn't

instructions that we were waiting on for
individuals. It was posted there for all

individuals to read, to understand, and to ask
guestions or make comments. So we waited until
those individuals responded in some way, shape,

or form.

Q So you did wait until all 62 individuals

responded?
J. GRATL: That's not the answer,
Sir.
Q D. VASSBERG: Okay. Well, clarify that

for me, then, Ms. Solakian, if that's not your
answer.

J. GRATL: Well, it's not because
she never used the number 62, and it's not
because she just said she didn't wait for the
answer. She just provided the information for
their -- she provided the material for their
review or comment. And now you're --

D. VASSBERG: Okay. Let's --

J. GRATL: -- putting some words in
her mouth. | don't understand where you're
going with this. Are you trying to show that
the process was more streamlined because
instructions were given by a small group of

people?
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D. VASSBERG: Well, I'm asking to
ascertain in evidence on whether or not it was
a streamlined process or required instructions

from every single party.

Q C.PIGOTT: Now, let's break it down,

then, to make it simpler for Mr. Gratl.

Ms. Solakian --
J. GRATL: No, sorry. | -- |
object. The objection is not that it's too
complicated for me. The objection, sir, is
that it misstates the evidence in two really
important ways. Do you understand the nature

of the objection?

(OBJECTION)
Q D. VASSBERG: Okay. Ms. Solakian --
J. GRATL: Sir, do you understand

the nature of the objection? | just want to

know because you're suggesting that it was just
too complicated for me, your question, and I'm
suggesting the problem wasn't with complexity;
it was the falsehoods embedded in your
guestion. Do you get what I'm saying to you,
Sir?

D. VASSBERG: Mr. Gratl, | would like
Ms. Solakian to confirm whether or not she
received confirmation from all of the

plaintiffs that were anticipated to be party to
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the application prior to confirming
instructions with GWS LLP.

J. GRATL: Yeah, | don't object if
she answers that question again.

Q D.VASSBERG: Okay. Ms. Solakian, can
you confirm?

A | can confirm that the information was posted,
and those who wanted to confirm or comment
could.

Q So you didn't wait for explicit confirmation
from the other plaintiffs; correct?

A Correct.

Q You were advised by Ms. Kim Priest that she
called GWS LLP to request updates as well;
correct?

A Correct.

Q When did she call GWS LLP?

A 1 would have to verify those dates with her.

Q I'm not asking you to do that. So currently,
you're unaware of the specific dates; correct?

A | was aware of it at the time she did it. |
just didn't mark down the dates of it.

Q As of today, you're unaware of the specific
dates that Ms. Priest called GWS LLP; correct?

A Correct.

Q Are you aware of who specifically at GWS LLP

she asserts that she called?
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1 A The GWS offices to speak to either

2 Leighton Grey or Connor Farquhar.

3 Q Did she advise whether or not she received a

4 response to those telephone inquiries?

5 A She did not.

6 Q So you're not aware of whether or not there was
7 a response?

8 A She did not receive a response.

9 Q Okay. Are you aware of any other plaintiffs

10 requesting updates from GWS LLP concerning the
11 status of the appeal, let's say, between

12 April 10 and July 22, 20247

13 A No.

14 Q Okay. So justto set out this timeline. At

15 paragraph 14 of your affidavit, you indicate

16 that on September 4, 2024, GWS LLP went off the
17 file; correct?

18 A Correct.

19 Q And from the information in your affidavit, |

20 understand that the last communication between
21 the plaintiffs and GWS LLP was on July 26,

22 2024. Do you agree with that?

23 J. GRATL: It doesn't say that, sir.

24 Q D.VASSBERG: Okay. Is there

25 communication that took place that you omitted
26 from the affidavit between those two dates?

27 The last communication with GWS was
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September 4th.

Q I'm asking between July 26 and September 4, was
there any communication?

A 1don't believe so. There may have been -- the
phone calls from Kim Priest may have happened
during that time.

Q Okay. Butyou don't actually know of any
specific communication that took place between
July 26, 2024, when instructions were
confirmed, and September 4, 2024, when GWS LLP
went off the file; correct?

A Correct.

Q So let's talk about September 3, 2024. That's
the day before GWS LLP advised that they were
going off the file. So at that time, you and
the other plaintiffs were aware that the appeal
was around five months late; correct?

A Correct.

Q And GWS LLP had generally been unresponsive to
your inquiries; correct?

A Correct.

Q And why did you not attempt to find new counsel
on or prior to September 3, 20247

A Because we were under the impression that

somebody at the GWS -- if our original counsel,
Leighton Grey, was not able to -- would be

handling this matter.
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1 Q You'dagree that no steps were taken prior to
2 September 4, 2024, to obtain new counsel to
3 handle the application or the appeal; correct?
4 A Correct.

5 Q How did Mr. Grey advise that GWS LLP would no
6 longer be working on the file?

7 A Byemalil.

8 Q And what was the reasoning provided?

9 A That Mr. Farquhar was no longer with the firm

10 and that there was no one available to take it

11 on.

12 D. VASSBERG: I'm going to ask for an

13 undertaking for Ms. Solakian to provide the

14 September 4, 2024, email from Mr. Grey advising
15 that GWS LLP would no longer be working on the
16 action.

17 J. GRATL: We'll obtain a copy of

18 that email and provide it subject to redactions

19 for solicitor-client privilege.

20 UNDERTAKING 8 - To provide the

21 September 4, 2024, email from

22 Leighton Grey advising that GWS LLP
23 would no longer be working on the

24 action (Subject to redactions for

25 solicitor-client privilege)

26 Q D.VASSBERG: Okay. | asked this

27 previously, but | don't recall the date range,
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so I'm going to ask just for clarity. Between
March 14 -- that's the day of the decision --

and September 4, the day that GWS LLP went off
the file, did anyone at GWS LLP advise any of
the plaintiffs that the preparation or filing

of the application and appeal materials was
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delayed as a result of inadequate retainer fees
8 having been paid to GWS LLP?

9 A No.

10 Q Inyour affidavit, you generally assert that

11 GWS LLP and its specific counsel were

12 nonresponsive and did not act in accordance
13 with your instructions; correct?

14 J. GRATL: I'm -- I'm -- I'm going

15 to object. There -- there are many instances
16 in which an indication is clearly made that GWS
17 responds.

18  (OBJECTION)

19 D. VASSBERG: I've already -- or

20 Ms. Solakian has already advised that she felt
21 GWS LLP was generally nonresponsive.

22 Q D.VASSBERG: And, Ms. Solakian, do you
23 still believe that?

24 A 1don't recall stating that they were generally
25 unresponsive.

26 Q Okay. Do you agree that they're generally

27 nonresponsive or that they had delayed
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responses to your instructions and
communications?
A That's -- that's not an easy question to just

say, Based on what | thought should've been a

1
2
3
4
5 response time is what is actually a response
6 time. Did we feel it was delayed some? Yeah.

7 But they could have been very busy and not been

8 able to respond. | don't know. | can't make

9 that assertion.

10 Q Okay. Would you agree that GWS LLP did not act
11 in accordance with your instructions or the

12 plaintiffs’ instructions generally?

13 J. GRATL: Which -- which

14 instructions are those?

15 D. VASSBERG: Well, let's start with

16 the instructions to file an application and an

17 appeal.

18 J. GRATL: Are you really asking

19 whether they filed an application to extend the

20 deadline?

21 D. VASSBERG: I'm asking Ms. Solakian

22 to confirm whether or not she believed and

23 believes that GWS LLP did not act in accordance
24 with her instructions or the plaintiffs’

25 instructions.

26 J. GRATL: (AUDIO FEED LOST) -- are

27 you asking whether GWS -- (AUDIO FEED LOST)
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23
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D. VASSBERG: Mr. Gratl, we lost you
again at "GWS",
J. GRATL: Are you -- are you asking

whether GWS actually filed a -- an application

to extend the deadline? Is that in dispute?

D. VASSBERG: I'm just asking

Ms. Solakian to confirm whether or not GWS LLP

adhered to her instructions.

J. GRATL: I'm just (INDISCERNIBLE -
OVERLAPPING SPEAKERS)
D. VASSBERG: If it's not -- if it's

not in dispute --

J. GRATL: I'm objecting to the
vagueness of the question.
(OBJECTION)

Q D.VASSBERG: Ms. Solakian, you agree

that you gave explicit instructions to GWS LLP
on July 22, 2024, to file application
materials; correct?

A We gave instructions prior to that.

Q Okay. Well, let's start with July 22, 2024.
You gave instructions on that day for them to
file the materials that had been reviewed,;
correct?

A I'm just going to refer back to that particular
paragraph.

J. GRATL: What it -- what it says,
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1 sir, at paragraph 13 is: (as read)

2 | provided comments and again

3 instructed GWS LLP to file the

4 application.

5 D. VASSBERG: Okay. Then I'll ask the

6 guestion again.

7 Q D.VASSBERG: Ms. Solakian, do you

8 agree that you provided those instructions on

9 July 22, 2024, to GWS LLP, and they did not

10 follow those instructions?

11 A | provided those instructions, yes.

12 Q And GWS LLP did not follow those instructions;
13 correct?

14 A Correct.

15 Q And so you've indicated that there are examples
16 of nonresponsiveness by GWS LLP. You've
17 indicated that they didn't always follow the

18 explicit instructions given. In that context,

19 have you or any of the other plaintiffs that

20 you're aware of filed a complaint with the Law
21 Society of Alberta concerning the handling of
22 this file by Mr. Grey or any other counsel at

23 GWS LLP?

24 J. GRATL: I'm -- I'm going to

25 object because, again, you're mischaracterizing
26 the evidence given by the witness.

27 D. VASSBERG: In what way?

Dicta Court Reporting Inc.
403-531-0590
111



Page 60

J. GRATL: The question part -- if
you asked the -- just the question rather than
providing editorializing remarks about previous

evidence, | think that should be

1

2

3

4

5 unobjectionable.
6 (OBJECTION)

7 D. VASSBERG: All right.

8 Q D.VASSBERG: Well, Ms. Solakian, can
9 you answer the question, then?

10 A I'm sorry, what was the question?

11 Q Have you or any other plaintiffs that you're

12 aware of filed a complaint with the Law Society
13 of Alberta concerning the handling of this

14 action by Mr. Grey or any other counsel at

15 GWS LLP?

16 J. GRATL: Now, before answering, |
17 want to ask the relevance of this question.

18 D. VASSBERG: There's indication in the
19 case law that parties that wish to assert that
20 their counsel was negligent in the handling of
21 the file have done something, specifically

22 reported that conduct to the Law Society, and
23 in other instances, having provided the counsel
24 an opportunity to respond to those allegations
25 in support of applications.

26 J. GRATL: Oh, I'd like to see that

27 case law. What's the case reference?
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D. VASSBERG: | don't have the case
reference with me. If you wish to object,
object. And if you wish for Ms. Solakian to
answer the question, say so.

J. GRATL: Well, we haven't asserted
negligence here. We've just said there were
staffing problems that resulted in delays.
Have you heard an allegation of negligence?
D. VASSBERG: Well, negligence is a
legal argument, not a fact --

J. GRATL: Yeah, right --

D. VASSBERG: -- I've just heard the
facts that have been outlined. If you're
objecting to the question, just state that
you're objecting to the question, Mr. Gratl.

J. GRATL: Well, I'm objecting to

the question because --- for two reasons.
Firstly, it doesn't seem relevant to the
qguestion of delay. And then secondly, there's
no assertion of negligence per se. There's no
action in negligence.

D. VASSBERG: So --

J. GRATL: The assertion is that GWS
had -- they had a lot of young lawyers quit or
disappear or be unavailable.

D. VASSBERG: Okay. So, Mr. Gratl,

you're confirming on the record that your
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clients are not alleging that GWS LLP was
negligent in its handling of this file?
J. GRATL: Well, there's no claim
for negligence. It's not a tort claim. We're
trying to apply to extend a deadline. It's --
D. VASSBERG: Is that a yes?
J. GRATL: -- more of a question of
assessing the nature of the delay.
D. VASSBERG: I'm interpreting your
comments as a refusal to permit Ms. Solakian to
answer the question. Do you have any issues
with that?
J. GRATL: Do | have any issues with
what? With the question?
D. VASSBERG: You agree that you're
refusing to permit Ms. Solakian to answer the
question; correct?
J. GRATL: Well, I'm -- I'm refusing
to answer that -- that -- I'm refusing the
relevance of any question that's predicated on
an allegation that a tort of negligence is
alleged.
(OBJECTION)
D. VASSBERG: It's not a tort of
negligence, but in any event ...

Q D. VASSBERG: Ms. Solakian, have the

plaintiffs served Mr. Grey's office with their
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motion for an extension of time and your

affidavit?
J. GRATL: I'm going to object.
(OBJECTION)

Q D.VASSBERG: Okay. At paragraph 15 of

your affidavit, you state: (as read)
We had some difficulty finding a
lawyer.

How many lawyers did you and the other
plaintiffs contact after September 4, 20247

A | specifically contacted three.

Q Okay. And thatincludes Gratl LLP -- or
excuse me -- Gratl & Company?

A Yes.

Q And when did you contact Gratl & Company?

A Late September, | believe it was. | don't
recall the actual date.

Q Why would you wait from September 4 until late
September to contact Gratl & Company?
J. GRATL: The witness just said she
doesn't remember the date.
D. VASSBERG: Yeah, and that's why |
said "late September”, which is what she
described the date as.

A It wasn't a matter of waiting. It was a matter
of finding people to contact.

Q D. VASSBERG: Okay. How much time did
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you devote to finding new counsel?
A What does "devote" mean? How much time |
actually spent with the other plaintiffs

discussing it, talking about it, or actually

1

2

3

4

5 making phone calls or contacting?

6 Q Let's say locating and contacting other
7 counsel.

8 A Locating and contacting? | would say about 35
9 hours.

10 Q And you only ended up contacting three counsel?
11 A Thatresponded, yes.

12 Q Sorry. When | asked you previously how many
13 counsel you contacted, you indicate three --

14 A Yeah.

15 Q --and now you've added a qualifier of

16 responded. Is it that only three responded to

17 you, or you only contacted three?

18 A Only three responded, which means there was
19 back and forth conversation.

20 Q Okay. How many did you contact?

21 A Maybe about six or seven.

22 Q Did any of the other plaintiffs contact

23 potential counsel separate from you --

24 A They did.

25 Q --thatyou're aware of?

26 You hired Gratl & Company on September 22,
27 2024; correct?
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1 A Correct.

2 Q Did you or the other plaintiffs provide

3
4
5
6
7
8
9
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Gratl & Company with the approved application
materials from July 22, 20247

A Approved application materials --

J. GRATL: I'm going to object to
the form of the question.
D. VASSBERG: Okay. Could you indicate
specifically what the issue is?
J. GRATL: This witness hasn't said
that the form of the material was approved.
What it says in the affidavit -- and | -- I'll
read this to you again: (as read)
| provided comments and again
instructed GWS LLP to file the
application.
(OBJECTION)
D. VASSBERG: So she was providing
instructions to file an unapproved draft? |
don't understand the distinction that you're
trying to draw here or why it's material or
relevant.
J. GRATL: Well, there's all the
difference between approving an application as
to form and approving the filing of an
application. Do you appreciate there is a

distinction?
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D. VASSBERG: All right. Well, we can
restate.
Q D. VASSBERG: Ms. Solakian, did you

provide the materials to Gratl & Company that
you had provided comment on and instructions
concerning on July 22, 20247

A | believe so.

Q And did you do that on or about when you hired
them on September 22, 20247

A Not specifically on that date.

Q Okay. On what date, then?

A 1don't have an actual date. | provided
information after it was decided that we hired
him, and probably over a period of about five
days, four days. So specifically when that
information was sent, | couldn't tell you
exactly.

Q Okay. But it was provided within four or five
days of September 22, 20247

A Yeah.

Q At paragraph 17 of your affidavit, you state:
(as read)

The appellants are dispersed across
Canada, so this process of
verification of identification and
verifying written retainers was time

consuming.
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When you say "the appellants"”, are you
referring to the 66 applicants to this motion?
A I'm sorry. Which paragraph are you looking at?
Q 17. The third line, "the appellants".
A Right. I'm referring to the appellants
currently, which is 66.
Q And what is the process for verifying

identification?

© 00 N o o b~ W N P

A Taking your identification to a notary, and

10 then having them complete a form notarizing the
11 document to be true, and then providing that

12 information to Gratl & Company.

13 Q Okay. And were those provided to

14 Gratl & Company via email?

15 A It would depend on the notary. Sometimes it
16 could be email. It could be fax. It could be

17 mail.

18 Q When was your identification specifically

19 verified?

20 A 1 would have to look up the document date that
21 | sent it.

22 Q Was it on or about September 22, 2024, when
23 Gratl & Company was retained?

24 A No. Itwas just shortly after.

25 Q Okay. And when you say "shortly”, are you

26 referring to within four to five days like you

27 indicated previously concerning the draft
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materials?
A | don't really recall what date it was, to be
honest with you, but it was shortly after.

| -- 1 don't recall. 1 would have to look up

1

2

3

4

5 the document.
6 Q Do you know when the first plaintiff provided

7 their identification verification to

8 Gratl & Company?

9 A The date of?

10 Q Yes.

11 A September -- | believe it was September 22nd.
12 And if -- | know who itis. | know that

13 Kim Priest was one of the first ones to go in.

14 Q Was there a separate process for providing the
15 written retainers that you reference in your

16 affidavit, or was that part of the income -- or

17 the identification verification?

18 A Itwas a separate document.

19 Q Okay. And similarly, was the first written

20 retainer provided on or about September 22,

21 20247

22 A Correct.

23 Q What was the reasoning for the delay between
24 September 22 and November 14 for the

25 application materials to be served and filed?

26 A |don't understand what you mean by "delay".

27 Q Well, between September 22 and November 14 is
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approximately an eight-week period, and you've
indicated that you provided the draft materials
that you had already provided comment on to
Gratl & Company within a few days of
September 22. Why did it take eight weeks to
get something filed?

A Because it took eight weeks to have the
information looked at or to have the
identification verified of all the plaintiffs
and the retainer agreements of all the
plaintiffs -- of the appellants, my apologies.

Q So it took eight weeks for some of the
appellants to verify their identity and provide
a retainer?
A Yes.
Q At paragraph 18 of your affidavit, you state:
(as read)
I'm advised that Gratl & Company
worked with reasonable diligence to
research the legal issues and prepare
the appeal and application to extend
the deadline to appeal.
Who advised you of that?
A Mr. Jason Gratl.
Q And --
J. GRATL: | can -- | can confirm

that that's true. And | can also say
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1 September 22 to November 14th isn't eight

2 weeks. It's seven weeks.

3 D. VASSBERG: Well, seven and a half --
4 or over seven and a half, but okay. Thank you

5 for that confirmation.

6 Q D.VASSBERG: Ms. Solakian, you have no
7 direct knowledge of Gratl & Company's

8 diligence; correct?

9 A Why would you say that -- I'm sorry. | don't

10
11
12
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14
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17
18
19
20
21
22
23
24
25
26
27

understand why | wouldn't have knowledge of
Gratl & Company's diligence when | would be the
one speaking with Mr. Gratl and/or his staff.

Q Okay. Well, you weren't there when Mr. Gratl
was preparing any of the application or appeal
materials; correct?

A | wasn't there when he was preparing it, no.

Q Did you receive and review the appeal and
application to extend the deadline to appeal
prior to those being filed?

Yes.
When did you receive those?

Prior to them being filed.

A
Q
A
Q Could you be more specific?
A No, unfortunately. | would have to check --
Q How were they provided to you?

A -- dates.

By email.
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Q Was it just you who provided comments and
instructions on those materials?

A Yes.

Q Did any of the other 65 appellants provide any
comments or instructions, communicate any
comments or instructions to you, anything like

that?

A They did.

Q How was that done?

A Through our group chat.

Q Did you hear --

A Or through email to me personally. Most of
them just end up writing it or private

messaging me within our group that we have.

Q And you did not hear from all of the 65 other
appellants; correct?

A When you say "hear from", does "good job" --
does that constitute hearing from?

Q Well, did you receive responses confirming
instructions to file from the 65 other
appellants?

A For the most part, yes.

Q Well, what do you mean by "for the most part"?

A Well, and that's why | asked to your earlier
guestion what you meant by confirming, because
in a group chat, everyone can chat at the same

time, so if people are in there -- they're
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commenting once I've posted the material for
them, and they're having a group chat, they're
confirming to go ahead. They're saying it's a
great job or, Yes, it's a great document, let's
move ahead. There's comments that are made, so
therefore, that's taken as an -- confirmation.

Q Okay. And did you cross-reference those
comments with the list of appellants?

A No.
J. GRATL: Sorry. What's the
guestion now? What -- what kind of
cross-referencing are you talking about, sir?
D. VASSBERG: Whether or not she
confirmed that she received responses from all
of the appellants.
J. GRATL: | don't know what --
what's that relevant to?
D. VASSBERG: Well, again -- and this
is the third or fourth time we've gone through
this -- there -- in the affidavit and your
motion materials, you indicate that this
litigation is somehow more complicated because
of the number of plaintiffs and appellants, and
the complication is impacted by whether or not
instructions were actually being received from
all of those individuals or they were simply

being received through one, two, three, or four
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of the plaintiffs, as seems to have been

indicated.

Q D. VASSBERG: So, Ms. Solakian, again

do you agree that --

J. GRATL: Just boggles my mind that
you're really questioning whether or not it's
more complicated to have a case with 66
applicants than with one. | -- I just -- |

just find this line of questioning

unfathomable. But go ahead if you want to

explore this issue.

Q D. VASSBERG: Ms. Solakian, you did not

specifically confirm that all of the other
appellants had provided instructions on

Gratl & Company's draft materials; correct?

A Specifically confirm? Did | check off a list?

No, | did not.

Q And you were not expected to specifically

confirm with every single appellant that they

were amenable to those materials being filed;

correct?

J. GRATL: Expected by whom? What's
the nature of the question?

D. VASSBERG: Expected by the other
plaintiffs.

J. GRATL: You're asking her to say

what's in the mind of 65 people?
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1 D. VASSBERG: I'm asking her to say

2 what's her understanding of their expectations
3 of her as an instructing plaintiff, as she's

4 described it.

5 J. GRATL: Uh-huh. All right. Go

6 ahead.

7 A The expectation is that the information will

8 always be provided for all appellants to look

9 at, to review, to question, and to come and

10 either comment or ask questions directly to me
11 or the other group members, and then that
12 information would go through me to

13 Gratl & Company.

14 Q D.VASSBERG: And you didn't explicitly
15 confirm that everybody had provided their

16 comments or all appellants are provided their
17 comments prior to --

18 A Thatwas not --

19 Q -- communicating -- prior to --

20 A That --

21 Q -- communicating instructions with

22 Gratl & Company; correct?

23 A Correct. Because that is not a requirement.
24 D. VASSBERG: So I'd like to take just
25 a brief recess to review my notes, and then
26 hopefully we can conclude. So could we just
27 have until 12:20, if that works for everyone?
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J. GRATL: | don't have any
objection.
D. VASSBERG: Okay. And, Ms. Solakian,

just a reminder you remain under oath. And we
can go off the record.

(ADJOURNMENT)

D. VASSBERG: Ms. Solakian, thank you
for your time this morning. | do not have any
further questions from the Federal Crown at
this time, subject to your answers to
undertakings and questions on the answers to
undertakings. Thank you.

C. Pigott Questions the Witness

C. PIGOTT: Thank you, Mr. Vassberg.

Q C.PIGOTT: Ms. Solakian, my name is

Chris Pigott. I'm a lawyer for Canada Post
Corporation. Can -- can you hear me?

| can.

Q Okay. Thank you. | just have a few questions

for you. If you need a break at any time,
please don't hesitate to ask.

In the affidavit at paragraph 10, and then
in your evidence in response to Mr. Vassberg's
guestions, you confirmed that you were aware
that there was a 10-day deadline for filing an
appeal no later than April of 2024, late April
of 2024. Is that correct?
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1 A I'mjust going to refer to my paragraph 10.

2 Just a moment. Yes.

3 Q And at that time, as of late April 2024, is it

4 also fair to say that you understood that a

5 potential consequence of the failure to file an
6 appeal within that timeline could jeopardize

7 your ability to appeal the decision at all?

8 A We were made aware.

9 Q Andyouwere made aware at that time in late
10 April 2024?

11 A Correct.

12 Q Ms. Solakian, I'd like to ask you a few

13 guestions about Associate Judge Coughlan's
14 decision itself. | take it you've read

15 Associate Judge Coughlan's decision?

16 A | have.

17 Q Andyou were aware that in her order, Associate
18 Judge Coughlan ordered the plaintiffs to pay
19 Canada Post and Canada $10,000 each in legal
20 costs?

21 J. GRATL: I'm going to object.

22 What's the relevance?

23 C. PIGOTT: It goes to prejudice to
24 Canada Post.

25 J. GRATL: I'm objecting.

26  (OBJECTION)

27 C. PIGOTT: Okay. Well, I'm going to

Dicta Court Reporting Inc.
403-531-0590
128



Page 77

proceed with my questions, and you can object,
Mr. Gratl. | only have a few.

Q C.PIGOTT: Ms. Solakian, were you

1

2

3

4 aware that Mr. Gratl has advised counsel for

5 Canada Post and Canada that he has only been
6 retained by the 66 plaintiffs for the purpose

7 of appealing the decision and not for the

8 purpose of dealing with the costs award?

9 A Yes.

10 Q And were you aware that Mr. Leighton Grey has
11 advised counsel for Canada Post and counsel for
12 Canada that he no longer represents any of the
13 plaintiffs and cannot address the costs award?
14 A Yes.

15 Q Have you retained, yourself, counsel to address
16 the costs award?

17 J. GRATL: I'm going to object.

18 C. PIGOTT: What's the basis for the

19 objection?

20 J. GRATL: Canada Post hasn't taken

21 any steps to collect on costs, hasn't contacted

22 these respondents individually.

23 C. PIGOTT: What's the --
24 J. GRATL: And --
25 C. PIGOTT: -- basis for your

26 objection to the question?

27 J. GRATL: And -- and it hasn't
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1 filed an affidavit suggesting there's any

2 prejudice.

3 C. PIGOTT: What's the basis for the
4 objection to your [sic] question?

5 J. GRATL: Relevance.

6 (OBJECTION)

7 Q C.PIGOTT: Have you taken any steps
8 to address the costs award, Ms. Solakian?
9 J. GRATL: Objection.

10 C. PIGOTT: What's the basis for the
11 objection?

12 J. GRATL: Relevance.

13  (OBJECTION)

14 Q C.PIGOTT: Ms. Solakian, do you
15 intend to pay the costs award?

16 J. GRATL: I'm going to object.

17 C. PIGOTT: What's the basis for the
18 objection?

19 J. GRATL: Relevance.

20  (OBJECTION)

21 C. PIGOTT: Thank you. Those are my

22 guestions.

23 THE COURT REPORTER: All right. So we're
24 concluded?

25 J. GRATL: No. | have a few

26 questions in redirect.

27 J. Gratl Re-Questions the Witness
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1
2
3
4

5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26
27

Q J. GRATL: Ms. Solakian, has
Canada Post or the Government of Canada ever
contacted you to request payment of costs?

A No.

Q To your knowledge, have there been any
applications to Court by Canada Post or
Government of Canada to enforce payment of
costs?

A Not to my knowledge.

Q The material provided to you as draft material
for an application to extend the deadline, how
many pages did that consist of?

A I'm sorry, which document?

Q Previous --

A The draft that you provided to us?

Q Previous counsel provided draft material on

which you commented?
A M-hm.
Q How many pages of draft material were provided
to you?
A | believe it was only one or two. It wasn't
very long.
J. GRATL: Those are my questions.
D. VASSBERG: There's nothing further

from the Federal Crown defendants.
C. PIGOTT: Nothing further from

Canada Post.
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J. GRATL: That's a wrap.
(WHICH WAS ALL THE EVIDENCE TAKEN AT 12:29 PM)
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CERTIFICATE OF TRANSCRIPT:

I, H. Postma-Strand, certify that the
foregoing pages are a complete and accurate
transcript of the proceedings conducted in
accordance with the Alberta Protocol for Remote
Questioning taken down by me in shorthand and
transcribed from my shorthand notes to the best
of my skill and ability.

Dated at the City of Edmonton, Province of

Alberta, this 15th day of January 2025.

H. Postma-Strand, CSR(A)

Official Court Reporter

Commissioner for Oaths Appointee No. 0743159
ASRA Membership No. 186
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UNDERTAKINGS GIVEN IN THE QUESTIONING OF
KARINE SOLAKIAN
JANUARY 7, 2025

Undertakings are inserted and indexed as a
courtesy service to be utilized at the discretion

of counsel. They are interpretations by the
court reporter, and it is requested counsel refer

to the appropriate page to ensure accuracy.

Description Page

UNDERTAKING 1 - To provide a copy of the email 30
that was sent to the plaintiffs requesting
their position on whether or not they would

appeal (Subject to solicitor-client privilege)

UNDERTAKING 2 - To provide the May 13, 2024, 40
email from Karine Solakian to Leighton Grey

requesting an update on how the appeal was
proceeding (Subject to redactions for

solicitor-client privilege)
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UNDERTAKING 3 - To provide the May 14 or 15,
2024, response by GWS LLP to Karine Solakian's
May 13, 2024, email (Subject to

solicitor-client privilege)

UNDERTAKING 4 - To provide the June 6, 2024,
email between Karine Solakian and GWS LLP
(Subject to redactions for solicitor-client

privilege)

UNDERTAKING 5 - To provide the June 19, 2024,
update request sent by Karine Solakian to
GWS LLP (Subject to redaction for

solicitor-client privilege)

UNDERTAKING 6 - To provide the response
provided by Connor Farquhar to Karine Solakian
on July 4, 2024 (Subject to redaction for

solicitor-client privilege)

UNDERTAKING 7 - To provide the July 22, 2024,
instruction email from Karine Solakian to
GWS LLP (Subiject to redactions for

solicitor-client privilege)

43

44

46

46

a7
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UNDERTAKING 8 - To provide the September 4,
2024, email from Leighton Grey advising that
GWS LLP would no longer be working on the
action (Subject to redactions for

solicitor-client privilege)

55
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Federal Court Cour fédérale

Edmonton Local Office

Suite 530, Rice Howard Place
10060 Jasper Avenue
EDMONTON, AB T5J 3R8
Ph. (780) 495-4651

Fax.  (780) 495-4681

April 23, 2024
VIA EMAIL ONLY: VIA EMAIL ONLY:
LGrey@gwsllp.ca Daniel.vassherg@justice.gc.ca
Leighton B.U. Grey K.C. Daniel Vassberg
Grey Wowk Spencer LLP Department of Justice Canada
Counsel for the Plaintiffs cpigott@fasken.com

Christopher Pigott
Christopher J. Ray
Counsel for Canada Post Corporation

Counsel for the Defendants

Re:  Bernard Albert et al. v. Canada Post Corporation et al.
Federal Court File No.: T-1436-22

Please be advised that on today’s date the Court, Associate Judge Coughlan, has
issued the following direction:

“The Court is in receipt of a letter from counsel for the Plaintiffs seeking
directions from the Court with respect to bringing a motion for an extension of
time to file a Rule 51 appeal. | interpret the letter as an informal motion under
Rule 54. However, Rule 54 is only available as a last resort and it is not for the
Court to give legal, practical or tactical advice to any party: Bernard v Canada
Revenue Agency, 2015, FCA 263 at paras 39 and 43. Here, counsel has not
identified any ambiguity or uncertainty in the Rules that would justify resort to
Rule 54. In the result, if the Plaintiffs wish to file a motion for an extension of
time to appeal, they are free to do so.”

| trust this is satisfactory. Should you require anything further, please contact the
Registry at (780) 495-4651.

Sincerely,

Charlotte Torgerson
Registry Officer — Case Management
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FEDERAL COURT
COUR FEDERALE

my O 1vmo

Court File No.: T-1436-22

Lindsay Krieger
o FEDERAL COURT
BETWEEN:
BERNARD ALBERT AND OTHERS
Plaintiffs
(Moving Party, in part)
and
CANADA POST CORPORATION, HIS MAJESTY THE KING IN RIGHT OF CANADA
Defendants
WRITTEN REPRESENTATIONS OF HIS MAJESTY THE KING IN RIGHT OF
CANADA
OVERVIEW
1. It is not in the interests of justice for an extension of time to be granted (Motion) for 66 of

the Plaintiffs (Applicants) to appeal (Appeal) Albert v Canada Post Corporation (Albert).> The
Appeal as against His Majesty the King in Right of Canada (Canada) has no merit and the

Applicants unreasonably missed their 10-day deadline to appeal by 234 days.?

2. The Appeal lacks any merit as against Canada. The Applicants® Amended Amended
Statement of Claim (Claim) pleaded that certain irrelevant public service announcements by
Canada (Announcements) bound their employer, the Canada Post Corporation (Canada Post), to

implement its COVID-19 vaccination practice (Practice).® This Court struck the Claim as against

Y Albert v Canada Post Corporation, 2024 FC 420 [Albert].

2 Federal Courts Rules, SOR/98-106, r 51(2) [Rules]. The period of time between March 25,
2024 (the first non-holiday after the appeal deadline) and November 14, 2024 (the filing date of
the Motion) totals 234 days.

3 Schedule 1: Amended Amended Statement of Claim at paras 14 and 16-19 [Claim].
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Canada on the basis that the Claim did not include a connection between the Applicants and
Canada.* The Applicants assert a palpable and overriding error concerning that conclusion,® yet
fail to address the explicit and unchallenged evidence of Canada Post that “[at] no time did the
federal government order or require Canada Post — through a regulation, order, directive, or other
legal mandate - to implement a mandatory vaccination policy”.® In any event, the only means by
which the Practice could have been compelled by Canada would have been through directives
pursuant to the Canada Post Corporation Act’ (CPC Act) or Financial Administration Act® (FAA),

which were not pleaded as having been utilized, and were not utilized.

3. The Applicants have also failed to provide a reasonable excuse for missing their 10-day
deadline to appeal by 234 days. The Applicants experienced numerous periods of excessive delay
with no explanation, each of which far exceeded the 10-day appeal deadline imposed by the
Federal Courts Rules (Rules).® The Applicants are responsible for any counsel delay in filing the
Motion. To the extent that the Applicants attempt to avoid responsibility for delay by asserting
nonfeasance or negligence by their former counsel, they have provided no evidence that they acted
on that perceived nonfeasance, that they reported said nonfeasance to the applicable law society,

or that they have provided their formal counsel an opportunity to respond to those allegations.

4 Albert, supra note 1 at para 63.

5 Motion Record, Affidavit of Jodi Kaldestad dated November 14, 2024 at 27 (Exhibit “B”: draft
Memorandum of Fact and Law (MOFL) at para 80) [Kaldestad Affidavit #1].

® Schedule 2: Affidavit of John Deveen dated August 18, 2023 at paras 7, 8, 9, 24, 29, and 33
[Deveen Affidavit].

" Canada Post Corporation Act, RSC 1985, ¢ C-10 [CPC Act].

8 Financial Administration Act, RSC 1985. ¢ F-11 [FAA].

% Rules, supra note 2 at r 51.
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PRELIMINARY MATTER

4. The Applicants named the Attorney General of Canada as a defendant in the Motion. In
Albert, the Court amended the style of cause with immediate effect to remove the Attorney General
of Canada as a party, as it is not a properly named defendant in Federal Court actions.’® The
Applicants have not challenged that portion of the decision through their Motion or proposed
Appeal. Accordingly, the style of cause should exclusively list the Canada Post Corporation and

His Majesty the King in Right of Canada as defendants.

PART I - FACTS

a) Facts concerning Canada and the Claim
5. On August 13, 2021, Canada published a news release announcing its intention to require
vaccination against COVID-19 across the federal public service and for all employees and
travellers in the federally regulated air, rail, and marine transportation sectors (Transport Sector)
(collectively, Expectation Announcement).!! The Expectation Announcement stated that Canada
“expects that Crown corporations and other employers in the federally regulated sector will also

require vaccination for their employees.”?

6. On October 6, 2021, Canada published a news release titled “Mandatory COVID-19
vaccination requirements for federally regulated transportation employees and travellers”

(Transport Announcement).*® The Transport Announcement stated that, as of October 30, 2021,

10 Albert, supra note 1 at paras 63—64.

11 Schedule 3: Affidavit of Charlotte Harper dated August 16, 2023 at Exhibit “A” [Harper
Affidavit]; Claim, supra note 3 at para 28.

12 Harper Affidavit, supra note 11 at Exhibit “A”; Claim, supra note 3 at para 37.

13 Harper Affidavit, supra note 11 at Exhibit “B”; Claim, supra note 3 at paras 1(a) and 31. The
Claim, at paras 1.a, d, g-t, defines this announcement as the “Order” and identifies it as the
purported source of Canada’s alleged liability.

152


https://www.canlii.org/en/ca/fct/doc/2024/2024fc420/2024fc420.html?resultId=80ba6cd1a1e448d7b60af72cfb72643f&searchId=2025-02-27T08:31:01:198/da3ee13dbda44736b8b803e8a298a55f#par63

all employers in the Transport Sector were required to establish vaccination policies for their
employees, and all travellers departing from Canada airports and travellers on VIA Rail and Rocky
Mountaineer trains were required to be fully vaccinated.* The Transport Announcement made no
reference to the Canada Post Corporation (Canada Post) or any other federally regulated
employers outside of the Transport Sector. The Expectation Announcement and Transport

Announcement did not create or compel Canada Post’s vaccination practice (Practice).!®

b) Facts concerning the Motion

7. On March 13, 2024, Associate Judge Coughlan issued the Albert decision.®

8. On or by March 16, 2024, 40 Plaintiffs, likely all of which are current Applicants, formed
an intention to appeal Albert.}” The Applicants assert that they advised their (now former) counsel,

Leighton Grey, with Grey Wowk Spencer LLP (GWS LLP), of the same on that date.8
9. March 25, 2024 was the Applicants’ deadline to appeal Albert.*®

10. The Applicants’ affiant “suspected that the [appeal] deadline might be 10 days” as of March
26, 2024.2° However, via a March 28, 2024 email, that affiant provided the other Plaintiffs with an

April 5, 2024 deadline to advise of their individual intention to appeal Albert.?*

1% Harper Affidavit, supra note 11 at Exhibit “B”.

15 Deveen Affidavit, supra note 6 at paras 7, 8, 9, 24, 29, and 33.

18 Albert, supra note 1.

17 Schedule 4: Cross-Examination Transcript of Karine Solakian dated January 7, 2025 at 25 (25
at lines 22-25) and 26 (26 at lines 2—13) [Solakian Cross-Examination].

18 Solakian Cross-Examination, supra note 17 at 27-28 (27 at lines 25-27, 28 at lines 1-15).

19 Rules, supra note 2 at r 2 (“holiday”) and 51.

20 Motion Record, Affidavit of Karine Solakian dated November 14, 2024 at para 10 [Solakian
Affidavit]; Solakian Cross-Examination, supra note 17 at 37 (37 at lines 11-21).

21 Solakian Cross-Examination, supra note 17 at 29 (29 at lines 7—10); Affidavit of Jodi
Kaldestad dated January 10, 2025 [Kaldestad Affidavit #2] at 5.
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11.  As of April 8, 2024, approximately 83-88 Plaintiffs had an intention to appeal Albert.??

Some of those Plaintiffs are not Applicants.

12. On April 10, 2024, the Applicants communicated their intention to appeal Albert to GWS

LLP.

13. Between April 10 and May 13, 2024, the Applicants do not recall following up with GWS

LLP, and have not provided any evidence of the same, to request any status updates.?

14.  On April 18, 2024, GWS LLP wrote this Court to request directions concerning a motion

for an extension of time to appeal Albert.?*

15.  On April 23, 2024, Associate Judge Coughlan issued directions advising that there is no
ambiguity in the relevant Rules, and that “if the Plaintiffs wish to file a motion for an extension of

time to appeal, they are free to do s0”.?°

16.  OnMay 14 and June 6, 2024, the Applicants requested updates from GWS LLP via email.?®

The Applicants’ affiant asserted that GWS LLP attributed the delay to staffing issues,?’ which is

22 Solakian Cross-Examination, supra note 17 at 26-27 (26 at lines 14-27, 27 at lines 1-2).

23 Solakian Cross-Examination, supra note 17 at 41-42 (41 at lines 13-27, 42 at lines 1-3).

24 Kaldestad Affidavit #1, supra note 5 at para 4 and Exhibit “C”.

25 Schedule 5: Direction of Applications Judge Coughlan dated April 23, 2024.

26 Solakian Affidavit, supra note 20 at para 11; Kaldestad Affidavit #2, supra note 21 at 2
(response to UT #2). The Applicants advised that the May 13 email referenced in the Solakian
Affidavit was on May 14.

2" Solakian Cross-Examination, supra note 17 at 4243 (42 at lines 4-27, 43 at lines 1-12).
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not reflected in the records later provided.?® The Applicants purported to have emailed GWS LLP

on June 19, 2024,%° but now assert that was a voicemail without providing any associated records.*

17. On July 4, 2024, GWS LLP advised that the materials would be provided “before the
weekend”, being July 5, 2024.3! There is no evidence that the Applicants followed up on that

missed deadline.

18.  OnJuly 17, 2024, the Applicants received progress updates and draft pleadings from GWS
LLP.32 The draft pleadings were only reviewed by the four “instructing Plaintiffs”, with only the
Applicants’ affiant providing instructions to GWS LLP.*® The “instructing Plaintiffs” did not wait

for the other Applicants to explicitly consent or confirm instructions.3*

19.  On July 22, 2024, the Applicants provided comments on the draft pleadings.®® The

Applicants have refused to provide the comments that they assert to have made.3®

20. Between July 26 and September 4, 2024, the Applicants do not recall following up with

GWS LLP to request any status updates, and have not provided any evidence of the same.*’

28 Kaldestad Affidavit #2, supra note 21 at 7.

29 Solakian Cross-Examination, supra note 17 at 45 (45 at lines 2—11).

%0 Solakian Affidavit, supra note 20 at para 11; Kaldestad Affidavit #2, supra note 21 at 5
(response to UT #5). The Applicants advised that the May 13 email referenced in the Solakian
Affidavit was on May 14.

31 Kaldestad Affidavit #2, supra note 21 at 9 (response to UT #6).

82 Solakian Affidavit, supra note 20 at para 13.

33 Solakian Cross-Examination, supra note 17 at 47 (47 at lines 2—13) and 48 (48 at lines 1-7).
% Solakian Cross-Examination, supra note 17 at 52 (52 at lines 10—12).

% Solakian Affidavit, supra note 20 at para 13.

% Kaldestad Affidavit #2, supra note 21 at 14 (response to UT #7).

37 Solakian Cross-Examination, supra note 17 at 53—54 (53 at lines 19-27, 54 at lines 1-12).
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21.  As of September 3, 2024, the Applicants were aware that the anticipated appeal was
approximately 5 months late and that GWS LLP had been unresponsive to their inquiries, and that

GWS LLP had at times not followed their instructions, but made no attempts to find new counsel.*

22.  On September 4, 2024, GWS LLP advised via letter that it would no longer be working on
the anticipated motion or appeal.®® The Applicants’ affiant asserted various other content but

provided a heavily redacted version of that correspondence.

23. On September 22, 2024, the Applicants “agreed in principle” to retain their current counsel,
Gratl & Company.** The first Applicants completed their retainers and provided identification

verification that same day.*?

24, Between September 22 and November 13, 2024, the Applicants did not file the anticipated
motion or appeal, asserting that it took approximately 8 weeks to provide completed retainers and

income verification.*®

25.  On November 14, 2024, the Applicants served and filed the Motion. The “instructing
Plaintiffs” did not wait for the other Applicants to explicitly consent or confirm instructions to file

the Motion.**

3 Solakian Cross-Examination, supra note 17 at 54—55 (54 at lines 13-27, 55 at lines 1-4) and
59 (59 at lines 7-14).

% Solakian Affidavit, supra note 20 at para 14.

40 Kaldestad Affidavit #2, supra note 21 at 19 (response to UT #8).

1 Solakian Affidavit, supra note 20 at para 16.

42 Solakian Cross-Examination, supra note 17 at 68 (68 at lines 6-10 and 19-22).

43 Solakian Cross-Examination, supra note 17 at 68—69 (68 at lines 23-27, 69 at lines 1-15).

44 Solakian Cross-Examination, supra note 17 at 73—74 (73 at lines 12-27, 74 at lines 1-23).
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PART Il — ISSUE

26.  Should the Applicants be granted an extension of time to appeal the Order and Reasons of

Associate Judge Coughlan dated March 13, 2024?

PART 111 — SUBMISSIONS

27.  This Court should exercise its discretion to dismiss the Motion. It is not in the interests of
justice for the Motion to be granted, primarily on the bases that the proposed Appeal has no merit
as against Canada, and the Applicants have not provided a reasonable explanation for their

inordinate delay.
a) Rules 8 and 51

28.  Pursuant to Rule 51, an order of an associate judge may be appealed by a motion to a judge

of the Federal Court, within 10 days of issuance of the order.*

29.  Pursuant to Rule 8, this Court may extend or abridge a period provided in the Rules or fixed

by an order.*8

30. In Canada v Hennelly (Hennelly), the Federal Court of Appeal (FCA) set out the following
test that a party has to meet to obtain an extension of time:*’

1. acontinuing intention to pursue the matter;
2. that the underlying claim has some merit;

3. whether prejudice arises from the delay; and
4

. that a reasonable explanation for the delay exists.

* Rules, supra note 2 at r 51,
8 Rules, supra note 2 at r 8.
4" Canada (AG) v Hennelly, (1999), 244 NR 399 (FCA); Gutierrez v Canada, 2024 FCA 93 at

para 4.
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31.  The overriding principle in motions for an extension of time is whether the extension is in

the interests of justice.*®
32. A motion for an extension of time may be dismissed solely on the basis that it lacks merit.*®
33.  The above-noted Hennelly factors are addressed below in order of relevance to the Motion.

b) The underlying appeal lacks merit

34.  The Appeal lacks any merit as against Canada. The Applicants’ merely attempt to re-
litigate the same arguments raised at first instance, while ignoring the clear deficiencies in the

Claim pertaining to the purported connection to Canada.>®

)] Standard of review

35. Based on the grounds of appeal and argument pleaded, the appropriate standard of review

of a decision to strike a claim is palpable and overriding error.

36.  The Applicants assert through the Motion and Appeal that they are exclusively challenging
Albert as it pertains to their section 7 Charter arguments and the ITO test on the correctness
standard,®* although they later assert a palpable and overriding error of fact.>? Notably, the grounds
of appeal concerning section 7 Charter arguments and the ITO test, as outlined and argued by the

Applicants, are irrelevant to Canada’s involvement in the Claim.>

8 Oleynik v Canada (AG), 2023 FCA 162 at para 36 [Oleynik].

9 Oleynik, supra note 49 at paras 36-43.

%0 Albert, supra note 1 at para 63.

°1 Applicants’ Written Representations dated November 14, 2024 at para 27 [Applicants’

Written Representations].

52 Applicants’ Written Representations, supra note 51 at para 30(c).

%3 Kaldestad Affidavit #1, supra note 5 at 16 and 22 (Exhibit “B”: draft MOFL at paras 30 and 52).
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37.  The Applicants misstate the applicable standard of review. The Applicants assert that a
decision to strike a claim on the basis that is does not disclose a reasonable cause of action is a

question of law subject to the correctness standard of review, citing British Columbia case law.>*

38.  The appropriate standard of review is palpable and overriding error. The FCA has
confirmed that the decision to grant a motion to strike is discretionary, and that intervention by
this Court is warranted only in cases of palpable and overriding error, absent error on a question
of law or an extricable legal principle.®® The errors alleged concern the Associate Judge’s
interpretation and application of the facts, and thus the palpable and overriding standard should be
applied.®® Specifically, the Applicants’ bases of appeal largely concern this Court’s application of
the facts to section 7 of the Charter® and the ITO test,>® and the assessment of whether Canada

Post was acting under Canada’s direction.*®

i) Canada did not compel Canada Post to implement the Practice

39.  The Applicants have not established any basis to undermine the factual finding that there
was no supportable pleaded connection between Canada and Canada Post, or that Canada did not
direct Canada Post to implement the Practice.®® Absent a palpable and overriding error on that
issue, there is no basis to establish any merit to the underlying action as against Canada, including

regarding the other grounds of appeal pleaded.®® This Court in Albert accurately noted that “the

% Kaldestad Affidavit #1, supra note 5 at 12 (Exhibit “B”: draft MOFL at para 24).

% Canada v Harris, 2020 FCA 124 at paras 20-22 [Harris).

% Harris, supra note 55 at para 22.

5" Kaldestad Affidavit #1, supra note 5 at 14 (Exhibit “B”: draft MOFL at para 30).

%8 Kaldestad Affidavit #1, supra note 5 at 20, 2527 (Exhibit “B”: draft MOFL at paras 52, 68,
74-78).

% Kaldestad Affidavit #1, supra note 5 at 27-28 (Exhibit “B”: draft MOFL at paras 79—81).

%0 Albert, supra note 1 at para 63.

61 Claim, supra note 3 at paras 21-37.
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unchallenged evidence led on this motion makes it clear that Canada did not issue any directives
to Canada Post during the pandemic” and that “it is difficult to conceive of any relationship that

could give rise to a cause of action against Canada”.

40.  The Applicants pleaded that they are employees or former employees of Canada Post.®3
Pursuant to section 12 of the Canada Post Corporation Act (CPC Act), Canada Post exclusively
fixed the terms and conditions of the Applicants’ employment.®* Pursuant to section 13 of the CPC

Act, Canada Post employees are not employed in the federal public administration.®®

41.  The Applicants did not plead that they were employed by Canada, the Transport Sector, or
Transport Canada. The Applicants pleaded that Canada is liable for the actions of Transport

Canada,®® but did not plead any personal connection to Transport Canada.

42.  The Claim fails to disclose any material facts to support the bald assertion that Canada
compelled Canada Post’s implementation of the Practice. The Applicants did not plead the
existence of a mandatory directive pursuant to the CPC Act,®” nor of a mandatory Order in Council,
pursuant to the FAA.%® Canada cannot have compelled Canada Post to act in the absence of the

exclusive means by which action is compelled.

43.  While the Expectation Announcement referred to Canada’s expectation that Crown
corporations and other employers in the federally regulated sector would require vaccination for

their employees, the Claim failed to plead how this expectation equates to legislative or other

%2 Albert, supra note 1 at para 63.

63 Albert, supra note 1 at para 63; Claim, supra note 3 at para 3.
84 CPC Act, supranote 7 at s 12.

% CPC Act, supra note 7 at s 13.

% Claim, supra note 3 at paras 14 and 16-19.

7 CPC Act, supranote 7 ats 22.

%8 F44, supra note 8 at s 89.
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action taken by Canada to compel Canada Post to implement the Practice. The Claim ultimately
failed to connect any of Canada’s actions to the Practice, which the Applicants plead as the

exclusive cause of the harms alleged.

44.  The Claim fundamentally concerned the employment relationship between the Applicants
and Canada Post. Canada was not a party to that relationship. The Applicants’ concerns regarding
the Practice would be properly and fulsomely addressed through grievance or other procedures

against their employer.°

45.  As there were no pleaded harms attributable to Canada, it was plain and obvious that the
Claim as against Canada had no merit and was struck.”” The Applicants have not identified a

palpable and overriding error in that conclusion.

iii) Charter section 7

46. If the Applicants establish sufficient merit regarding a pleaded connection between
themselves and Canada in the Claim, which is denied for the reasons outlined above, the section 7

Charter breach allegations do not include sufficient facts to support the claim.

47.  The Applicants have not sufficiently pleaded the existence of a violation of a principle of
fundamental justice. A claimant must plead sufficient facts to satisfy the 2-stage test under section
7 of the Charter: they must demonstrate that (1) the impugned provisions result in the deprivation

of life, liberty or security of the person; and that (2) the deprivation violates principles of

69 Adelberg v Canada, 2023 FC 252 at para 35; National Organized Workers Union v Sinai
Health System, 2022 ONCA 802 at paras 38-39.
0 Albert, supra note 1 at para 63.
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fundamental justice.”* The FCA has confirmed that there are no separate rules of pleadings

for Charter cases.”?

48.  The Applicants alleged that attesting to their vaccination status imposed an increased risk
of death, invaded their autonomy, and infringed on their psychological and economic integrity.”
The Applicants did not plead any facts substantiating that any deprivation violates a principle of
fundamental justice, merely baldly repeating the phrase “not in accordance with the fundamental
principles of justice”.”* The Applicants inappropriately attempt to remedy that deficiency on
Appeal through their draft written argument by pointing to various bald allegations scattered
throughout the Claim.” Such an approach is fundamentally inconsistent with the requirement for
claimants to plead, in a concise manner, material facts in support of each and every cause of action,
as well as the nature of any damages.’® It also contravenes the FCA’s caution that defendants
cannot be left to speculate how the facts of the claim might be variously arranged to support various

causes of action.”’

49. In any event, this Court has held that section 7 of the Charter is generally not infringed by
vaccination mandates, because such mandates are not contrary to the principles of fundamental
justice.”® Further, this Court and appellate Courts across Canada have consistently dismissed

actions and applications alleging Charter and other violations stemming from the public health

TR v JJ, 2022 SCC 28 at para 116.

2 Albert, supra note 1 at para 17; Mancuso v Canada (National Health and Welfare), 2015 FCA
227 at para 25.

73 Claim, supra note 3 at paras 90-98.

74 Claim, supra note 3 at paras 1(q), 90, 91, and 92.

7> Kaldestad Affidavit #1, supra note 5 at 18-20 (Exhibit “B”: draft MOFL at paras 43-51).

8 Rules, supra note 2 at r 174; Jones v Kemball, 2012 FC 27 at para 5.

" Mancuso v Canada, 2015 FCA 227 at para 16.

® Qualizza v Canada, 2024 FC 1801 at para 37; Lavergne-Poitras v Canada (AG), 2021 FC
1232 at paras 62, 70, and 75.
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response to the COVID-19 pandemic.”® In any event, the Practice was not implemented in any way

by Canada.

50.  If this Court finds that there is merit to the Applicants’ argument concerning section 7 of
the Charter as against Canada Post, that conclusion should have no impact on the assessment of

the merits of the Motion as against Canada.
iv) ITO test

51.  The ITO test is inapplicable to the Claim as against Canada. Canada did not argue that the
Claim as against it was outside the jurisdiction of this Court, nor was there such a conclusion in

Albert, contrary to the Applicants’ argument concerning the same.

52.  If this Court finds that there is merit to the Applicants’ argument concerning the 1TO test
and this Court’s jurisdiction with regard to the Claim as against Canada Post, that conclusion

should have no impact on the assessment of the merits of the Motion as against Canada.

c) There is no reasonable explanation for the exorbitant delay
53. The Applicants’ delay in bringing the Motion was devoid of reasonable diligence. The
Applicants experienced numerous periods of excessive delay with no explanation, each of which
far exceeded the 10-day appeal deadline imposed by the Rules. The delay was not the result of a
minor oversight or a situation where an error was promptly corrected — the Applicants, GWS LLP,
and Gratl & Company were all aware of the applicable deadline, but cumulatively took 234 days

to request an extension of time. There is not a reasonable explanation for the delay.

’® Albert, supra note 1 at paras 43-44.
80 Applicants’ Written Representations, supra note 51 at para 53.
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54.  The Applicants’ evidence is that two®! of the 66 Applicants exhibited some diligence in
seeking counsel assistance with filing an appeal or motion for an extension of time. The evidence
is vague and includes significant gaps in time where no steps were taken or sufficient diligence
exhibited, notwithstanding the Applicants’ admission that they were aware that the Appeal was
late for 7 months.®? The Applicants did not take reasonable steps to advance this litigation for many
periods that eclipse the 10-day appeal deadline, including the following periods totalling over 22

weeks:

a. March 14-April 7, 2024: the Applicants did not follow up with their former counsel
for over 3 weeks, despite asserting that they suspected a 10-day appeal deadline

applied;®

b. April 10-May 12, 2024: the Applicants assert they confirmed instructions to appeal,

yet did not follow up with their former counsel for over one month;®

c. May 14-June 5, 2024: the Applicants waited over three weeks between attempts to

contact their former counsel for an update;®®

d. July 27-September 3, 2024: the Applicants waited over five weeks between
attempts to contact their former counsel for an update, and despite having provided

comments on draft motion materials on July 22, 2024:% and

81 Solakian Affidavit, supra note 20 at para 11. The only two references to Applicants contacting
their former counsel include the Affiant and Kim Priest.

82 Solakian Affidavit, supra note 20 at para 10.

8 Solakian Affidavit, supra note 20 at paras 7-10.

8 Solakian Affidavit, supra note 20 at paras 9-11.

8 Solakian Affidavit, supra note 20 at para 11.

8 Solakian Affidavit, supra note 20 at paras 13—14.
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e. September 23-November 14, 2024: the Applicants took over 7 weeks from

obtaining new counsel to finalize their retainers and file the Motion.%’

55.  There was nothing preventing the Applicants, or any of those 66 individuals independently,
from filing a Notice of Appeal within the requisite 10-day limitation period, or in the intervening
234 days. 281 Plaintiffs elected to file their Statement of Claim (Claim) together.8 Prior to the
Defendants’ motions to strike being heard, there were 149 Plaintiffs that had not discontinued the
Claim.®® The Plaintiffs were not obligated to obtain instructions and file an appeal as a single
group, or with the same counsel, and the record shows that the 66 Applicants did not proceed with
the Motion collectively with the remaining Plaintiffs in any event. There are no apparent
authorities that excuse multi-Plaintiff actions from complying with the Rules or that would
undermine the level of diligence expected of the Applicants, whether acting individually or as a
collective. In any event, the Applicants’ characterization of the Motion as “logistically complicated
and time-consuming for a large group of Plaintiffs”® is hyperbole, as all filing instructions were

provided by only four “instructing Plaintiffs”.%

56.  The Applicants were aware that the Appeal was late for at least 7 months before filing the
Motion. The Applicants’ own evidence is that they “suspected” a 10-day deadline to appeal in
March 2024, and that their former counsel confirmed the same in late April 2024.%2 This Court has

held that delay in applying for an extension of time, including insufficient diligence in obtaining

87 Solakian Affidavit, supra note 20 at para 16.

8 Albert, supra note 1 at para 6.

8 Albert, supra note 1 at paras 6 and 10.

% Solakian Affidavit, supra note 20 at para 5.

%1 Solakian Cross-Examination, supra note 17 at 47 (47 at lines 2—13), 48 (48 at lines 1-7), and
73-74 (73 at lines 12-27, 74 at lines 1-23).

92 Solakian Affidavit, supra note 20 at para 10.
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counsel and a three month delay by the obtained counsel in filing pleadings, undermines the
reasonableness of an explanation for delay.® Regardless of whether the Applicants were aware of
the deadline in March or April 2024, and despite still waiting an additional 7 months to file the
Motion, lack of understanding of the Rules does not constitute a reasonable explanation for delay.®*
Other courts, including the Court of Appeal of Alberta (ABCA), have repeatedly confirmed that
misunderstandings related to deadlines, particularly in the absence of due diligence, generally do

not form a reasonable excuse for delay.®®

57.  The Applicants were insufficiently diligent in dismissing their former counsel. This Court
recently held that an applicant’s decision to still be represented by counsel who missed their Rule
51 appeal deadline by 6 weeks was “illogical” and that their “submissions do not accord with their
own conduct, and fall short of establishing a reasonable explanation for the delay”.*® The
Applicants in the present Motion were aware that they had missed their Rule 51 appeal deadline,
yet waited 25 weeks from when Albert was issued, at which point the former counsel advised that
his office would not be handling the appeal.®” In any event, changes in counsel and lack of financial

resources do not necessarily explain delay.*®

93 Francis v Acadia First Nation, 2023 FC 926 at paras 19-20.

% MacDonald v Canada (AG), 2017 FC 2 at para 32; Collins v Canada (AG), 2023 FC 863 at
para 35; Abikan v Canada (CI), 2023 FC 149 at para 26.

% Blume v Blume, 2023 ABCA 174 at paras 11-14; Adderley v 1400467 Alberta Ltd., 2014
ABCA 291 at paras 10—12.

% Petre v Canada (RCMP), 2024 FC 1768 at para 53.

%7 Solakian Affidavit, supra note 20 at paras 10 and 14.

98 Canada (AG) v Larkman, 2012 FCA 204 at para 83.
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58.  The Applicants were insufficiently diligent in instructing their former counsel. The
Applicants exclusively attribute blame to their former counsel for delay between March 13 and
September 4, 2024.%° In the immigration context, the FCA has confirmed “[it] is settled that an
applicant must live with the consequences of the actions of his counsel” and that “incompetence
of counsel will not be upheld if there is no evidence that a complaint has been filed with the
competent authorities of the bar to which the counsel belongs or without an explanation personally
issued by the professional involved”.2% In the context of extensions of time, this Court has held
that the diligence of both counsel and the applicant must be considered,'°* but noted that:1

[37] It is not enough for a litigant to allege that its counsel was negligent and then

to claim that it knows nothing more. A litigant in such a situation must make the

necessary inquiries of its counsel to find out exactly why the filing deadline was

missed and to offer clear and convincing evidence to substantiate its own lack of

responsibility. Usually that is accomplished by providing an affidavit sworn by

counsel admitting to the error and confirming that the client was blameless. If that

evidence is not put forward, it is often because counsel has a different version of

what took place. The affidavits filed here on behalf of [the applicants] are not

sufficient to establish that it bears no responsibility for the filing error. In fact, the
affidavits are insufficient to establish why the filing deadline was missed at all.

59. More recently, this Court has taken a more definitive position that “Counsel are acting—
or failing to act—in the shoes of their clients, and clients can therefore not expect to escape the
consequences of their counsel’s carelessness”.}%® Although the Court will consider such excuses
in minor or trivial situations involving mere days of delay or unintentional oversights,'% this is not

such a scenario.

% Solakian Affidavit, supra note 20 at paras 7-14.

100 Singh v Canada (CI), 2016 FCA 96 at paras 66-67; Cove v Canada (MCI), 2001 FCT 266 at
paras 6-7.

101 Gover v Canada, 2007 FC 1159 at para 32; McBean v Canada (CI), 2009 FC 1149 at para 16.
192 Washagamis First Nation v Ledoux, 2006 FC 1300 at paras 35-37.

103 Singh v Canada (CI), 2023 FC 380 at para 37; see also: Fortin v Canada, T-2083-24
(unreported) at 8 [Tab 1].

194 Montminy v Canada (AG), 2024 FC 830 at paras 40-42.
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60.  The Applicants have not provided any documentary evidence of admitted wrongdoing by
GWS LLP or that a complaint has been filed with the Law Society of Alberta regarding the
adequacy of their representation. Other than cursory follow-up, and despite an admitted awareness
that the applicable deadline had been long exceeded, none of the Applicants sought to file motions

for an extension of time or dismissed their former counsel.

61. Between the exorbitant amount of time that the Applicants admit to having taken no or
insufficient steps to bring the Motion or advance the Appeal, and the periods purportedly explained
through vague and unsupported assertions of diligence, there is no basis to accept a 7-month delay

as having occurred despite reasonable diligence.

d) There is prejudice from the exorbitant delay
62.  Lengthy delay causes prejudice by undermining the finality of a motion to strike. Further

prejudice has also resulted from the Applicants’ failure to satisfy the costs award in Albert.

63.  This Court should adopt the reasoning of the ABCA, which has held that significant delay
in bringing an appeal by itself causes recognizable prejudice to the Respondent:%®

[31] The applicants also failed to establish that their late filing has not caused the
[respondent] significant prejudice. A favourable judicial outcome is a valuable
commodity. A respondent is entitled to expect that it will be able to rely on that
benefit if an adverse party does not act in a timely manner to challenge it. The
applicants’ delay by itself causes recognizable prejudice to the [respondent].

64.  The Court of Appeal for British Columbia has adopted similar reasoning regarding the

filing of appeals of final decisions.%®

195 Quellette, et al v Law Society of Alberta, 2021 ABCA 99 at para 31 (leave to appeal to a panel
dismissed, Quellette et al v Law Society of Alberta, 2021 ABCA 283).
19 Douglas Lake Cattle Company v Nicola Valley Fish and Game Club, 2019 BCCA 439 at

paras 45-46.
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65.  This Court has also referenced finality as a consideration in assessing prejudice.®’

66. That reasoning is consistent with the FCA’s general comments regarding finality and the
public interest in maintaining timeliness:1%

[28] | need not expound at length on the importance of the principles of res judicata

and the finality of decisions ... | will confine myself to saying that these principles

exist in the public interest and that Parliament's intention to protect that interest is

illustrated by the short time limit allowed for challenging an administrative
decision.

[29] ... Concerning this time limit, this Court writes in Berhad, at paragraph 60:
... The importance of that public interest is reflected in the
relatively short time limits for the commencement of challenges
to administrative decisions-... That time limit is not whimsical. ...

67. Lengthy delay, including delay of 234 days on a 10-day deadline, significantly prolongs
the uncertainty of resolving a matter and is inherently prejudicial to the responding party. That
prejudice is compounded by the Applicants’ refusal to comply with this Court’s costs order in

Albert. 109

e) The Applicants did not action any intention to pursue the appeal

68.  Canada accepts that the Applicants, or at least one of them, held a continuing attention to
appeal Albert. This factor should not materially impact this Court’s assessment as the Applicants,

or any of them, did not meaningfully or promptly action their asserted intention, as outlined above.

7 Citizen for My Sea to Sky v Canada (Environment and Climate Change), 2023 FC 1721 at

paras 1617 and 66.
198 Canada v Grenier, 2005 FCA 348 at paras 27-29.

109 Solakian Cross-Examination, supra note 17 at 76—78.
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f) Itis not in the interests of justice for the Motion to be granted

69. The Applicants have not established that it is in the interests of justice for the Motion to
be granted. Primarily, the proposed Appeal has no merit whatsoever as against Canada. The
Applicants continue to rely on bald assertions linked to the Announcements, which had no
connection to Canada Post, and overlook the repeated explicit evidence that Canada did not compel
Canada Post to implement the Practice through the means available to compel such action.
Secondarily, the Applicants have failed to provide a reasonable excuse for numerous periods of
inactivity and delay by themselves and their counsel over a 234 day period. The delay was also
inherently prejudicial to Canada, and the Applicants’ intention to appeal was not appropriately

actioned. The Hennelly factors weigh against granting the Motion.

70.  The proposed Appeal generally raises issues regarding Albert as it pertains to Canada Post,
rather than Canada. To the extent that this Court distinguishes between the merits of the arguments
pertaining to each defendant, the Hennelly factors should be assessed separately. Put simply, if
there is merit to only a portion of the appeal, and that merit results in the interests of justice being
served through granting the Motion in part, it should not deter this Court from dismissing the

Motion as against the remaining party.

g) Adverse inferences and weight
71.  This Court should draw an adverse inference against, or alternatively provide no weight to,
the assertions of nonfeasance or negligence by GWS LLP and diligence by Gratl & Company, in
the Affidavit of Karine Solakian affirmed November 14, 2024 (Solakian Affidavit).!*° Rule 81(2)

permits this Court to draw an adverse inference or attribute little or no weight to affidavits based

110 Solakian Affidavit, supra note 20 at paras 6—18.

170



on information and belief where insufficient explanation is provided as to why the best evidence
is not available.’'! The Solakian Affidavit did not attach any corroborative documentation. After
requests for undertakings at cross-examination, the Applicants provided a legal assistant affidavit
attaching heavily redacted correspondence between the Applicants and GWS LLP.''? That
correspondence, to the extent that any content was left unredacted, does not corroborate the

assertions concerning counsel or Applicant diligence in the Solakian Affidavit.

72.  This Court should further draw adverse inferences from the various unreasonable refusals
and objections by the Applicants to provide answers during cross-examination on the Solakian
Affidavit, including objections to basic questions concerning: (i) whether any Applicants other
than the four “instructing plaintiffs” (as referenced in the Solakian Affidavit) provided instructions
to GWS LLP,*® (ii) how the Applicants communicated with each other concerning the Claim,**
(ii1) whether and in what circumstances the “instructing plaintiffs” (as referenced in the Solakian
Affidavit) could provide instructions on behalf of all Plaintiffs,!** (iv) how instructions would be
communicated to GWS LLP,*® (v) how and when Albert was communicated to the Plaintiffs,'*’
(vi) whether and the extent to which there were communications between GWS LLP and the

Plaintiffs between March 18 and April 7, 2024 (the 3 weeks after Albert was issued),**® (vii)

11 Rules, supra note 2 at r 81; Rebel News Network Ltd. V Guilbeault, 2023 FC 121 at paras 81—
82; Aubid v Canada (CI), 2007 FC 228 at para 8; Split Lake Cree First Nation v Sinclair, 2007
FC 1107 at para 26.

112 K aldestad Affidavit #2, supra note 21. See, for example, pages 10, 12—14, and 19.

113 Solakian Cross-Examination, supra note 17 at 7-8 (7 at lines 1-27, 8 at lines 1-5).

114 Solakian Cross-Examination, supra note 17 at 8-9 (8 at lines 6-27, 9 at lines 1-20).

115 Solakian Cross-Examination, supra note 17 at 11-13 (11 at lines 14-27, 12 at lines 1-27; 13
at lines 1-5).

116 Solakian Cross-Examination, supra note 17 at 14-15 (14 at lines 9-27, 15 at lines 1-5).

117 Solakian Cross-Examination, supra note 17 at 15—16 (15 at lines 6-27, 16 at lines 1-4).

118 Solakian Cross-Examination, supra note 17 at 18-20 (18 at lines 20-27, 19 at lines 1-27, 20
at lines 1-24).
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whether the Applicants reported their asserted nonfeasance by GWS LLP to the relevant law
society,''® (viii) whether the Applicants served GWS LLP with the Motion and related materials
in order to respond to the Applicants’ various assertions of nonfeasance by GWS LLP,*?° and (ix)
whether the affiant was aware of or intends to adhere to the costs award in Albert.?* The means
by which instructions are conveyed, timing of instructions and communications, responses to GWS
LLP conduct, and the Applicants’ general knowledge and conduct after Albert was rendered are
directly applicable to this Court’s assessment of the factors outlined below. Refusal to answer
relevant and material inquiries should be viewed as undermining the Applicants’ satisfaction of

the relevant factors.

PART IV — RELIEF SOUGHT

73.  The Motion should be dismissed as against Canada, with costs and disbursements payable

to Canada.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

Dated at Edmonton, Alberta on February 27, 2025.

Dl assbers

Daniel Vassberg/€hristine Williams
Counsel for the Respondent, Canada

TO: The Registrar
Federal Court of Canada

AND TO:  Christopher Pigott, counsel for the Respondent, Canada Post Corporation
Jason Gratl, counsel for the Applicants

119 Solakian Cross-Examination, supra note 17 at 59—62.
120 Solakian Cross-Examination, supra note 17 at 62—63 (62 at lines 26-27, 63 at lines 1-4).
121 Solakian Cross-Examination, supra note 17 at 76—78.
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Date: 20250224
Docket: T-2083-24
Vancouver, British Columbia, February 24, 2025

PRESENT: Madam Associate Judge Kathleen Ring

BETWEEN:

JOHN MARC FORTIN

Applicant

and

THE KING IN THE RIGHT OF CANADA
Respondent

ORDER

UPON MOTION in writing dated February 3, 2025, on behalf of the Applicant, pursuant

to Rule 369 of the Federal Courts Rules, SOR/98-106, for an Order for:

a) “Leave for an extension of filing Applicant’s Record for judicial review under the

Federal Courts Act Section 17(1) and Section 18;

b) A judicial review of the decision of the Final authority of the Canadian Armed
Forces (“CAF”), namely Colonel Christopher Cotton acting on behalf of General

Wayne Eyre, Chief of Defence Staff (“CDS”), regarding the Applicant’s Personnel
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d)

f)

9)

h)

Page: 2

Development Report (“PDR”) and Personnel Evaluation Report (“PER”) received

in 2017;

A Declaration that his PDR of November 2017 and his PER from actual year of

2017 but dated March 31, 2018 be revised as follows:

i. Section 5 POTENTIAL.: Leadership criteria, revised up to outstanding, as
this is the score he consistently merited except for 2017;

ii.  Section 4 PERFORMANCE: Team Building, revised up; and

iii.  Section 4 PERFORMANCE: Working with others, revised up;

A Declaration that the Applicant may attend an Annual Selection Board for

consideration of an increase in rank after a correction in his performance review;

A Declaration that the PDR of 2017 be removed from the Applicant’s personnel

file and destroyed within 30 days with written confirmation of same;

Compensation for the loss of promotion to higher rank with increased income,

pension and other benefits;

Costs of this action; and

Such further and other relief as this Honourable Court may deem just”;

AND UPON reading the motion record filed on behalf of the Applicant, including the

Affidavit of Nette Lopez sworn on February 3, 2025 [the “Lopez Affidavit™];

AND UPON reading the Respondent’s motion record in response filed on

February 10, 2025;
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Page: 3

AND UPON there being no record of the Applicant having filed any written representations
in reply within the time limit prescribed by Rule 369(3) of the Rules, although duly served with the

Respondent’s motion record in response on February 10, 2025;

The power to extend time is a discretionary one. The proper test when considering a request
for an extension of time is whether the moving party has demonstrated the following: (a) a
continuing intention to pursue the application; (b) the application has some merit; (c) no prejudice
to the respondent arises from the delay; and (d) a reasonable explanation for the delay exists:

Canada (Attorney General) v. Hennelly (1999), 244 NR 399 (FCA) [Hennelly] at para 3.

The party seeking an extension of time bears the burden of establishing the elements
necessary for an extension of time. However, the moving party need not satisfy all of the factors
to be successful in their application for an extension of time. The overriding consideration in an
application to extend time is to ensure that justice is done between the parties:
Whitefish Lake First Nation v. Grey, 2019 FCA 275 at para 3; Canada (Attorney General) v.

Larkman, 2012 FCA 204 paras 62 and 85.

Here, the Court has been presented with a poorly drafted motion. The Notice of Motion
appears to be a virtual duplication of the text of the Notice of Application [the “Application”]. The

only apparent change in wording occurs in clause 1 on page 1 of the Notice of Motion, which has

been changed from “leave to commence an application for judicial review under Federal Courts

Act Section 17(1) and Section 18” to “leave for an extension of filing Applicant’s Record for

judicial review under Federal Courts Act Section 17(1) and Section 18”.
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While the Notice of Motion regurgitates the same list of remedies sought in the underlying
Application, when it is read wholistically with the other materials before the Court, and in the
context of the current stage of this proceeding, it is evident that the only relief that is actually
sought on this motion — and indeed the only relief that can be entertained by the Court on an
interlocutory motion such as this — is the request for an extension of time to serve and file the

Applicant’s Record.

The deficient Notice of Motion is compounded by the fact that it also regurgitates the
grounds for review set out in the underlying Application. It does not set out the grounds for the

Applicant bringing the present motion for an extension of time based on the Hennelly factors.

The Affidavit of Nette Lopez sworn on February 3, 2025, filed in support of the Applicant’s
motion, is also lacking in content. As the Respondent correctly points out, it does not identify who
Nette Lopez is, how she is related to the Applicant, and how she is connected with the present
proceeding. More importantly, it does not offer any explanation for the delay, nor does it address
the other Hennelly factors, other than tangentially the question of whether the Applicant has had a

continuing intention to pursue to the underlying Application.

The Respondent submits that the Applicant’s motion should be dismissed with costs
because the Applicant has not shown that any of the Hennelly factors have been met in this

instance.

| agree with the Respondent that the Applicant’s motion should be dismissed.

Starting with the first element of the test, it is well-established that the evidence of an

applicant’s continuing intention to pursue his case must generally come from the applicant himself,
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rather than their counsel or counsel’s assistant, unless the applicant can satisfy the Court that he
was unable to do so for reasons outside of his control: Singh v. Canada (Citizenship and

Immigration), 2023 FC 878 at para 3.

Here, the Applicant himself has provided no evidence of his continuing intention to pursue
the underlying Application. Instead, the Applicant relies solely on the Lopez Affidavit. The Lopez
Affidavit fails to disclose any reason why the Applicant himself has not provided evidence

speaking to his continuing intention to proceed.

While the Lopez Affidavit summarizes the history of this proceeding, the affidavit does
not speak to any actions taken by or on behalf of the Applicant between September 27, 2024 (when
the Applicant filed his Rule 306 affidavit) and February 6, 2025 (when this motion was filed), that
might be relevant to assessing the Applicant’s intentions during that timeframe. As such, the Lopez

Affidavit is somewhat lacking in substance on the issue of continuing intention.

In addition to the Lopez Affidavit, | have also reviewed the recorded entries for this Court
file in the Proceedings Management System, which show that: (a) In August 2024, the Applicant
consented to the late transmission of the certified tribunal record; (b) On September 27, 2024, the
Applicant’s counsel filed proof of service of the Applicant’s Rule 306 affidavit, albeit late,
accompanied by a Rule 7 consent from the Respondent; and (c) On November 12, 2024, the
Applicant’s counsel consented to the Respondent’s informal request for an extension of time to

file the Respondent’s Rule 307 affidavit.

Viewed as a whole, I conclude that the material before the Court is marginally adequate to

demonstrate that the Applicant had a continuing intention to pursue the Application.
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As regards the second element of the Hennelly test, the moving party is required to provide
a basis for the Court to conclude that there is an arguable case that warrants the exercise of

discretion to grant an extension of time: Vinogradov v. MEI, (1994), 77 F.T.R. 296 (TD) at para 2.

Here, the Applicant has not established that the underlying Application has some merit.
The Applicant’s written representations contain nothing more than a bare assertion that “the
justification for the final decision could not be relied upon”. Paragraphs 14 and 15 state:
14. The grounds for this judicial review are supported by clear evidence
that the justification for the final decision could not be relied upon for
the Final Authority to make the decision that he made regarding the
Applicant’s, regarding the Applicant’s Personnel Development Report
(“PDR”) and Personnel Evaluation Report (“PER”) received in 2017.
15. The Applicant is gathering the necessary evidence to support these

claims regarding the Colonel Cotton’s decision. The evidence will be
submitted within the required deadlines for the matter to be heard.

In addition to these submissions being bald assertions, they are also internally inconsistent.
On the one hand, the Applicant contends that the grounds of review “are supported by clear
evidence” (para 14), and on the other hand, he states they are in the process of “gathering the

necessary evidence to support these claims” (para 15) [my emphasis].

The Lopez Affidavit provides no evidence as to the merit of the Application, and therefore
the Court is unable to ascertain whether there is any merit: Dun-Rite Plastics & Custom
Fabrication Inc. v. Canada (Attorney General), 2018 FC 892 at paras 8 and 10. In this regard, the
present motion is similar to the situation in Abikan v. Canada (Citizenship and Immigration), 2023

FC 149, where the Court held:
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[23] It is impossible for me to determine on the evidence whether
there is any potential merit to the Applicant’s ALJR or to the
submissions made in its regard because the Application Record
sought to be served and filed is not included as an exhibit on this
motion. The written submissions made about the merits of the
application are of no assistance to me or to the Applicant as they are
not supported by any filed evidence.

[24] Given the absence of evidence as to the merits of the underlying
application other than bald statements of merit in the Applicant’s
affidavit, I must find that there is no demonstrated potential merit to
the application.

Accordingly, | find that the Applicant has not discharged his onus to show that the

underlying Application has some merit.

On the question of prejudice, | find that the Respondent is prejudiced by the Applicant’s
delay. In the normal course, the Applicant would file his application record first, and thereafter the
Respondent would file their responding record. In this case, however, the sequence of filings
stipulated by the Rules has been effectively reversed. The Respondent served their Respondent’s
Record on January 29, 2025, and the Applicant now seeks an extension of time to serve and file

the Applicant’s Record, after having had the benefit of reading the Respondent’s Record.

The Respondent was placed at a disadvantage by responding to an application without
having seen the Applicant’s written representations. Conversely, the Applicant will have an
advantage, if he is allowed to file the Applicant’s Record at this late stage, because he can craft his
written arguments to squarely counter the Respondent’s written representations. In effect, the

Applicant will be rewarded for an apparent lack of diligence.

The final issue for consideration is whether a reasonable explanation for the delay exists.

This Court has held that the explanation given for the delay must justify it for the entire period in
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question, including the time between the moment when the party realizes that the prescribed time
limit could not be or was not met and the moment when the motion is filed. Any laxity or failure
to pursue an application as diligently as could reasonably be expected will militate strongly against
the granting of an extension: Singh v. Canada (Citizenship and Immigration), 2023 FC 380 at para
38 [Singh]; Cornejo Arteaga v. Canada (Citizenship and Immigration), 2010 FC 868 at para 16;

Lesly v. Canada (Citizenship and Immigration), 2018 FC 272 at paras 20 and 21.

The Applicant’s Record was due on January 10, 2025. There is no suggestion in the
material before the Court that the Applicant was not aware of this deadline and/or overlooked it.

Twenty-seven (27) days later, the Applicant filed the present motion on February 6, 2025.

What is very troubling about the Applicant’s motion is that there is absolutely no
explanation provided in the Lopez Affidavit or the Applicant’s written representations for the
substantial delay in serving and filing the Applicant’s Record. Instead, counsel for the Applicant
merely alleges at paragraph 2 of his written representation that he “made best efforts to serve and
file the Applicant’s Record pursuant to Rule 309 (1)”. Similarly, he makes a bare assertion at
paragraph 4 that he has “a sufficient reason for the delay in filing”. Where is the evidence of a
“sufficient reason” or of “best efforts” being made? The Applicant’s bare assertions are wholly

unsubstantiated by the evidence.

While the Applicant’s written representations allege that he is gathering “necessary
evidence”, as set out in the earlier quotation, this cannot serve as an explanation for the delay. On
a plain reading of the Applicant’s motion record, the Applicant does not contemplate including
this additional evidence in the Applicant’s Record. To the contrary, the Applicant submits at

paragraph 2 of his written representations that the Applicant’s Record “is now ready for filing”. In
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any event, if the Applicant has any intention of filing additional evidence, he can no longer do so
as of right because he already served his Rule 306 affidavit. Leave of the Court would be required

under Rule 312 to file any additional evidence.

Even after the Respondent’s motion record highlighted the fact that “the Applicant has not
provided any explanation to justify his delay”, counsel for the Applicant declined to file any written

representations in reply to address the manifest flaw with the Applicant’s motion.

In summary, | conclude that the Applicant’s failure to pursue this matter as diligently as

could reasonably be expected militates strongly against the granting of an extension of time.

| recognize that the interests of justice remain the overriding consideration on this motion.
However, “the interests of justice do not exist in a vacuum, and do not absolve applicants of the
duty to meet their burden of proof”: Clinique Sherbrooke Inc. v. Canada, 2023 FC 1755 at para

37.

Having weighed each of the factors set out in Hennelly, and taking into account the
circumstances of this case, | am not satisfied on the material before me that the Applicant has
discharged his burden of proof to demonstrate that it is in the interests of justice to grant an
extension of time. In reaching this conclusion, | give decisive weight to the absence of any
reasonable justification for the substantial delay, and the lack of demonstration that the underlying

application has merit, and the prejudice to the Respondent in granting the motion.

In the result, the Applicant’s motion is dismissed.
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THIS COURT ORDERS that the Applicant’s motion for an extension of time to serve

and file the Applicant’s Record is dismissed.

“Kathleen Ring”
Associate Judge
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