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November 15, 2024 Court File No. T-1436-22
53 FEDERAL COURT
BETWEEN:

BERNARD ALBERT AND OTHERS

Plaintiffs
and
CANADA POST CORPORATION and HIS MAJESTY
THE KING IN RIGHT OF CANADA
Defendants

NOTICE OF MOTION

TAKE NOTICE THAT the Applicants enumerated in “Schedule A", which is attached
hereto, will make a motion to the Federal Court on Tuesday, November 26, 2024, at 9:30
a.m. or as soon thereafter as the motion can be heard at 701 West Georgia Street, 3¢
Floor, in the City of Vancouver, British Columbia.

THE MOTION IS FOR:

1. An Order granting the Applicants an extension of time pursuant to Rule 8 of the
Federal Court Rules, SOR/98-106 to commence an appeal of the order and
decision to strike the Plaintiffs’ claim with no leave to amend, made on March 13,

2013, by Associate Justice Coughlan; and

2. Such further and other relief as may be necessary to give effect to the intention of
this motion.



THE GROUNDS FOR THE MOTION ARE:

3. The Applicants seek to appeal the order of Associate Justice Coughlan made
March 13, 2024, in Albert v. Canada Post Corporation, 2024 FC 420, to strike their
claim without leave to amend pursuant to R. 51(1) of the Federal Courts Rules,
SOR/98-106 (“FCR").

4. Pursuant to R. 51(2), the Plaintiffs were required to serve and file the notice of the
motion to appeal “within 10 days after the day on which the order under appeal
was made”.

5. The Federal Court may exercise its discretion under R. 8 of the FCR to extend the
deadline to file a notice of motion under R. 51. The Federal Court of Appeal has
identified four factors the Court should consider when determining whether to
exercise their discretion under R. 8. These factors are: (1), did the moving party
have a continuing intention to pursue the proceeding; (2) is there some merit to the
proceeding; (3) is the respondent prejudiced by the delay; and (4) does the moving
party have a reasonable explanation for the delay. All factors do not need to be
resolved in the moving party’s favor. The overriding consideration is whether

granting the extension is in the interests of justice.

6. The Applicants assert that each of the four factors supports the extension of the
deadline, and that it is in the interests of justice for the Court to grant an
extension for filing a notice of motion to appeal. The delay is attributable to
delays in filing attributable to previous counsel, the time requirements for new
counsel to prepare the application and the inherent logistical requirements of
organizing a large group of plaintiffs. The appeal itself is ready to be filed.

7. Such further and other grounds as counsel may advise and this Honourable
Court may permit.



|8 ]

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the
motion:

il

Affidavit #1 of Jodi Kaldestad, affirmed November 14, 2024;

. Affidavit #2 of Karine Solakian, affirmed November 14, 2024: and

Such further and other material as counsel may advise and this Honourable

Court may permit.

All of which is respectfully submitted this 14" day of November, 2024.

TO:

TO:

Jasoﬁ%ratl

511 (55 ordova Street East
ncauver, BC VBA 0A5

T I. 4-694-1919

Fax: 604-608-1919

Counsel for the Applicants

Christopher Pigott & Grace McDonnel
333 Bay Street, Suite 2400

Bay Adelaide Centre, Box 20

Toronto, ON M5H 276

Counsel for Canada Post Corporation

Daneil Vassberg

10423 101 Street

3" Floor, Epcor Tower
Edmonton, AB T5H OE7

Counsel for the His Majesty the King in the Right of Canada and the Attorney
General of Canada
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November 15,

2024 Court File No. T-1436-22
55
FEDERAL COURT
BETWEEN:
Bernard Albert and Others
Plaintiffs
AND:

Canada Post Corporation,
His Majesty the King in right of Canada and
The Attorney General of Canada

Defendants

AFFIDAVIT OF KARINE SOLAKIAN

I, Karine Solakian, administrative assistant, with a mailing address at 511-55 Cordova
Street East, in the City of Vancouver, in the Province of British Columbia, AFFIRM THAT:

1. 1 am one of the appellants in this matter, and as such | have personal knowledge
of the facts and matters hereinafter deposed to, save and except for information
imparted to me by other people, in which case | believe the source of the
information to be reliable and | believe the information to be true.

2. | am responsible for instructing the appellants’ legal counsel, Jason Gratl, of the
firm Gratl & Company, on behalf of each of the 66 current applicants in this matter.

3. | was among the team of four plaintiffs who instructed the former legal counsel,
Leighton Grey, of the firm Grey Wowk Spencer LLP (“GWS LLP"), on behalf of
each of the 145 plaintiffs in Federal Court File No. T-1436-22 (“Action T-1436-22").



4. In respect of the application under appeal, | affirmed an affidavit on September 15,
2023, and was cross-examined on my affidavit on October 25, 2023.

5. In my experience, it is logistically complicated and time consuming for a large
group of plaintiffs or appellants to obtain legal advice and to give instructions to
legal counsel, even if they agree on the applicable general principles, normative
values and practical direction of a lawsuit.

6. The appellants have acted as quickly as practicable to obtain legal advice and
provide instructions for this appeal.

7. The adverse order and reasons for judgment were issued by Associate Judge
Coughlin on March 13, 2024 (the “Decision”). The Decision was provided to the
plaintifis by GWS LLP on March 14, 2024. The plaintiffs then immediately, on
March 14, 2024, requested legal advice from GWS LLP on the merits of an appeal.

8. A core group of appellants crystallized the intention to appeal the dismissal of
Action T-1436-22 on April 8, 2024. This intention was communicated to Mr. Grey
of GWS LLP on April 8, 2024, in the form of instructions to appeal the Decision.
Mr. Grey advised that Mr. Hershey, a student at law at GWS LLP who was about
to be called to the bar, would prepare and argue the application to extend the
deadline to appeal under Mr. Grey’s supervision.

9. By April 10, 2024, each of the intended appellants individually confirmed their
individual instructions to GWS LLP to appeal the Decision. | do not believe there
is anything we could have done to speed up the process of getting legal advice
and providing instructions to our legal counsel to appeal the Decision.

10.As of April 10, 2024, we believed that the deadline for appealing was 30 days from
the date of the decision. Although | had suspected that the deadline might be 10
days from the date of decision in late March of 2024, our legal counsel first advised
me in late April of 2024 that the deadline was 10 days from the date of decision.

1

s

.On May 13, 2024, | requested an update from GWS LLP on how the appeal was

proceeding. On June 6, 2024, | again requested an update from GWS LLP. On
June 19, 2024, | again requested an update from GWS LLP. | am advised by Kim
Priest that she repeatedly telephoned GWS LLP to ask for updates on the progress
of the appeal and to urge GWS LLP to file the application to extend the deadline.



12.0n July 4, 2024, | was advised by Mr. Farquhar, an associate lawyer at GWS LLP,
that Ms. Trignani, another associate lawyer at GWS LLP, was no longer working at
GWS LLP and she had been working on the appeal. Mr. Farquhar assured me on
July 4, 2024, that he, Mr. Farquhar, was now personally working on the application
to extend the deadline for the appeal and that it would be prepared shortly.

13.0n July 17, 2024, | received application materials, and on July 22, 2024, | provided
comments and again instructed GWS LLP to file the application. On July 26, 2024,
Mr. Grey of GWS LLP advised that he would no longer be supervising the work on
the appeal and that Mr. Farquhar of GWS LLP would be working on the file alone.

14.0n September 4, 2024, Mr. Grey advised that Mr. Farquhar was no longer working
at GWS LLP, and that Mr. Hershey, the lawyer at GWS LLP who was initially
supposed to be working on the appeal under Mr. Grey's supervision, no longer
worked at GWS LLP and that no one else at GWS LLP was able to take on the
appeal.

15.We immediately began to look for another fawyer. We had some difficulty finding
a lawyer with experience at the Federal Court who was willing to work for a large
group in a lawsuit against the federal government.

16.We found Gratl & Company, a Vancouver-based law firm, in late September of
2024. We agreed in principle to retain Gratl & Company to give advice on this
appeal on September 22, 2024.

17.The Law Society of British Columbia requires personal verification of identification
of new clients, either by the firm or by an outside agent, such as a lawyer or notary.
The appellants are dispersed across Canada so this process of verification of
identification and verifying written retainers was time consuming.

18.1 am advised that Gratl & Company worked with reasonable diligence to research

the legal issues and prepare the appeal and application to extend the deadline to
appeal.
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19.1 know of no facts that would suggest that the appellants caused the delay in filing
the application to extend the deadline to appeal. We crystalized our collective
intention to appeal the Decision on April 8, 2024, and communicated that collective
intention to our previous legal counsel on April 8, 2024.

AFFIRMED BEFORE ME at the City of k'\"&k sel__, in the Province of Ontario, this
14 day of November, 2024,

ot oo AL R

A Confhissioner for taking Affidavits KARINE SOLAKIAN

This Affidavit is Commissioned by:

Elizabeth Purkiss
Oommissioner, etc
In the province of Ontario

As a licensed P
LSO=: P15360 - o0
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Affidavit #1 of Jodi Kaldestad
Affirmed November 14, 2024

November 15, 2024
Court File No. T-1436-22

54
FEDERAL COURT
BETWEEN:

BERNARD ALBERT AND OTHERS

Plaintiffs
and
CANADA POST CORPORATION and
HIS MAJESTY THE KING IN RIGHT OF CANADA
Defendants

AFFIDAVIT OF JODI KALDESTAD

I, Jodi Kaldestad, paralegal, of 511-55 Cordova Street East, in the City of Vancouver, in
the Province of British Columbia AFFIRM AND SAY AS FOLLOWS:

1. |1 am a paralegal to Jason Gratl who is counsel of record for the Applicants in this
process and as such | have personal knowledge of the facts and matters
hereinafter deposed to, save and except for information imparted to me by other
people, in which case | believe the source of the information to be reliabie and |

believe the information to be true.

2. Attached to this affidavit as Exhibit “A” is a copy of a complete draft Notice of
Motion to Appeal the order of Associate Justice Coughlan made on March 13,
2024, in Action No. T-1436-22.

3. Attached to this affidavit as Exhibit “B” is a copy of a complete draft Memorandum
of Fact and Law in support of an appeal of the order of Associate Justice Coughlan
made on March 13, 2024, in Action No. T-1436-22.

10



4. Attached to this affidavit as Exhibit “C” is a copy of a letter to the Federal Court
of Canada dated April 18, 2024, from Connor Farquhar of Grey Wowk Spencer

LLP, the firm which was previous counsel of record for all of the plaintiffs.

AFFIRMED BEFORE ME at the City
of Vancopver, in the Province of British
Columbig, this 14th day of November, 2024

flo—

Jogi'Kaldestad

A Comiissioner for taking Affidavits
within British Columbia

This Affidavit is Commissioned by Jason Gratl of Gratl & Company, Barristers and Solicitors
511-55 Cordova Street East, Vancouver, BC V6A 0A5
Tel: 604-694-1919 Fax: 604-608-1919

11



This is Exhibit “ fl " referred to in the
Affidavit of _(Jodi Keldesturl

sworn (or affirmed) before me at
Varcow e , BC
this 14 _ day of/INovember 2024,

Court File No. T-1436-22

A Commissioner f4{ Taking Affidavits for Brifish Columbia
FEDERAL COURT

BETWEEN:

BERNARD ALBERT AND OTHERS

Plaintiffs
and
CANADA POST CORPORATION and HIS MAJESTY
THE KING IN RIGHT OF CANADA
Defendants

NOTICE OF MOTION

TAKE NOTICE THAT the Applicants enumerated in “Schedule A", which is attached
hereto, will make a motion to the Federal Court on Tuesday, November 26, 2024, at 9:30
a.m. or as soon thereafter as the motion can be heard at 701 West Georgia Street, 3"
Floor, in the City of Vancouver, British Columbia.

THE MOTION IS FOR:

1. An Order granting the Applicants an extension of time pursuant to Rule 8 of the
Federal Court Rules, SOR/98-106 to commence an appeal of the order and
decision to strike the Plaintiffs’ claim with no leave to amend, made on March 13,
2013, by Associate Justice Coughlan; and

2. Such further and other relief as may be necessary to give effect to the intention of

this motion.

12



THE GROUNDS FOR THE MOTION ARE:

3. The Applicants seek to appeal the order of Associate Justice Coughlan made
March 13, 2024, in Albert v. Canada Post Comporation, 2024 FC 420, to strike their
claim without leave to amend pursuant to R. 51(1) of the Federal Courts Rules,
SOR/98-106 (“FCR’).

4. Pursuant to R. 51(2), the Plaintiffs were required to serve and file the notice of the
motion to appeal “within 10 days after the day on which the order under appeal
was made”.

5. The Federal Court may exercise its discretion under R. 8 of the FCR to extend the
deadline to file a notice of motion under R. 51. The Federal Court of Appeal has
identified four factors the Court should consider when detemmining whether to
exercise their discretion under R. 8. These factors are: (1), did the moving party
have a continuing intention to pursue the proceeding; (2) is there some merit to the
proceeding; (3) ié the respondent prejudiced by the delay; and (4) does the moving
party have a reasonable explanation for the delay. All factors do not need to be
resolved in the moving party's favor. The overriding consideration is whether
granting the extension is in the interests of justice.

6. The Applicants assert that each of the four factors supports the extension of the
deadline, and that it is in the interests of justice for the Court to grant an
extension for filing a notice of motion to appeal. The delay is attributable to
delays in filing attributable to previous counsel, the time requirements for new
counsel to prepare the application and the inherent logistical requirements of
organizing a large group of plaintiffs. The appeal itself is ready to be filed.

7. Such further and other grounds as counsel may advise and this Honourable
Court may permit.



THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the
motion:

1. Affidavit #1 of Jodi Kaldestad, affirmed November 14, 2024;
2. Affidavit #2 of Karine Solakian, affirmed November 14, 2024; and

3. Such further and other material as counsel may advise and this Honourable
Court may permit.

All of which is respectfully submitted this 14" day of November, 2024.

Jasgn Gratl

511455 Cordova Street East
Vancouver, BC V6A 0AS
Tel: 604-694-1919

Fax: 604-608-1919
Counsel for the Applicants

TO: Christopher Pigott & Grace McDonnel
333 Bay Street, Suite 2400
Bay Adelaide Centre, Box 20
Toronto, ON M5H 2T6
Counsel for Canada Post Corporation

TO: Daneil Vassberg
10423 101 Street
3" Floor, Epcor Tower
Edmonton, AB TSH OE7
Counsel for the His Majesty the King in the Right of Canada and the Attorney
General of Canada

14



SCHEDULE “A”
Application to Extend Deadline to Appeal
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37.Lisa Nicoll

38. Christopher Pillon
39.Kimberlee Priest
40.Dolores Relic

41. Amber Ricard
42.Helene (Lena) Ricci
43.Russel Sawchuk

44, Stephen See

45, Marion Serink
46.John Serrambana
47 .Dewitt Shainline

48. Shrikant Sharma
49.Alan Shum
50.Wanita Siklenka
51.Karine Solakian
52.Roberta Strickland
53.Martyna Styrczula
54. Lindsay Sunthgolam
55.Lori Taylor-Ribero
56.Lara Trenaman
57.Leonardo de Jesus Vasquez
58. Jennifer Vogelgesang
59.Maria Visic

60. Carrie Visser
61.Shanda Vorrath

62. Mariam Wali

63. Nancy Whitcome
64.Yvonne Yuctuc
65.Carson Zorget

66. Michael Zottola

[END OF LIST]
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This is Exhibit “ B " referred to in the

Affidavit of __
sworn (or dffirmed) before me at
fain LPu_Vev : BC

 BRubldostuc 6

this_|4 _ day NaNpwwber 2024

Court File No. T-1436-22

A Commissione/ r:}:king Affidavits for British Columbia FEDERAL COURT

BETWEEN:

BERNARD ALBERT AND OTHERS

Plaintiffs
and
CANADA POST CORPORATION and HIS MAJESTY THE KING
IN RIGHT OF CANADA
Defendants

MEMORANDUM OF FACT AND LAW

OVERVIEW

1.

The Applicants appeal the order and decision to strike the claim without leave to
amend made on March 13, 2024, by Coughlan A.J., indexed as Albert v. Canada
Post Corporation, 2024 FC 420. The Applicants seek an order quashing Coughlan
A.J.'s order striking the claim brought by the Applicants under s.7 of the Canadian
Charter of Rights and Freedoms, and seek an order granting the Applicants leave
to amend the Statement of Claim as it pertains to s. 7 of the Charter, to the extent

required to comport with the reasons for judgment on this appeal.

The Applicants are employees of Canada Post Corporation (“CP"). This appeal
concerns vaccination and reporting requirements imposed on all CP employees
including the Applicants by CP on October 22, 2021 (the “CP Vaccination
Requirement”). The CP Vaccination Requirement was set out in a document entitled
“CP Vaccination Practice Requirement” issued on October 22, 2021 (the “CP
Requirement Document”). The CP Vaccination Requirement mirrored the federal
government's vaccination requirement set out in a document entitled “Policy on
COVID-19 Vaccination for the Core Public Administration Including the Royal
Canadian Mounted Police” issued October 6, 2021 (the “Federal Vaccination
Policy”). The CP Vaccination Requirement required all employees to receive two

17



injections of vaccine and disclose their vaccination status to CP management. CP
employees that did not adhere to the CP Vaccination Requirement were put on

mandatory leave without pay.

The Applicants were all CP employees subject to the CP Vaccination Requirement.
CP put each of the Applicants on unpaid leave due to their failure to comply with the
CP Vaccination Requirement. The Applicants claim that compelling each of them to
choose between receiving vaccine injections and disclosing their vaccination status
and being put on leave without pay for an indeterminate amount of time violated
their s. 7 rights to life, liberty and security of the person in a manner that was
inconsistent with the principles of fundamental justice and was not demonstrably
justified under s. 1 of the Charter.

The CP Vaccination Requirement is subject to Charter scrutiny because CP satisfies
the Eldridge test binding CP to comply with the Charter pursuant to s.32 of the
Charter. CP is either (1) government or (2) was following the direction of the
Minister to implement the CP Vaccination Requirement. The reasons for judgment
for the March 13, 2024, order made by Coughlan A.J. do not address this legal issue.

There are three grounds of appeal. First, Coughlan A.J. erred in law by striking out
the s. 7 Charter claim. Second, Coughlan A.J. erred in law by incorrectly applying
the test for Federal Court jurisdiction. Third, Coughlan A.J. made a palpable and
overriding error on the facts when she found that there was no evidence that the
Minister directed CP to implement the CP Vaccination Requirement.

Although the Applicants acknowledge that the COVID-19 pandemic was a public
health emergency, Canada remains a constitutional democracy and the government
response to COVID-19 continues to be constrained by the Constitution of Canada.
Indeed, “[hjistory demonstrates why the bulwark of the robust protection
of Charter rights by an independent judiciary is so important in times of crisis”.

Spencer v. Canada (Attomey General), 2021 FC 361 at paras 124-125

18



The Applicants claim that the Government of Canada and CP went beyond the limits
of the Constitution of Canada by implementing and enforcing the CP Vaccination
Requirement on the Applicants. The Applicants assert that they were harmed as a
result. Although COVID-19 is no longer an emergency the legal issue of whether the
Applicants were individually harmed is not moot. The Applicants should be entitled
to a trial on the merits to determine whether their s. 7 rights were infringed by the
CP Vaccination Requirement imposed by CP and the Minister.

The Applicants acknowledge that the Amended Amended Statement of Claim
("AASOC”) is not a model of clarity and may not have pleaded material facts with
clarity to establish Federal Court jurisdiction, and the material facts in respect of the
tort claim under s.7 of the Charter could have been more clearly stated. However,
material facts sufficient to ground a s.7 tort claim are adequately set out in the
Statement of Claim, and sufficient material facts are without question laid out in the
affidavit evidence before the Associate Judge on the motion to strike. Residual
insufficiencies of the pleadings can be addressed by granting the Applicants leave
to amend the Statement of Claim.

PART |. STATEMENT OF FACTS

A. Parties

9.

10.

1.

The Applicants are employees of CP who were forced to take unpaid leave because
they did not comply with the CP Vaccination Requirement.

CP is a Crown corporation as listed in Schedule lil, Part | of the Financial
Administration Act, R.S.C. 1985, c. F-11 (“FAA") and established under the Canada
Post Corporation Act, R.S.C., 1985, c. C-10 (“CPCA"). Section 23 of the CPCA
expressly provides that CP is an agent of the Crown for the purpose of the Act.

The Government of Canada is hamed as a defendant as His Majesty the King in
Right of Canada. The Statement of Claim refers to directions give by the Minister
as defined by s.2(1) of the CPCA. The Governor General has directed pursuant to
Order S1/2015-100 that the Minister of Public Works and Government Services is

19



designated as the “Minister” as defined by s. 2(1) of the CPCA. The Minister is
authorized and empowered to provide “directives” to CP pursuant to s. 22 of the
CPCA, and CP is obliged to follow those directives (“CPCA Directives”).

B. History of Proceedings

12.

- 13.

14.

The COVID-19 virus began to circulate globally in December of 2019. Vaccines to
suppress transmission and to minimize symptoms of COVID-18 were approved by
Health Canada in or around March of 2021. On October 6, 2021, the federal
government issued the Federal Vaccination Policy, which required all core public
administration employees to be vaccinated and disclose their vaccination status to
their employer or would be forced to take leave without pay. A Federal Government
press release issued October 6, 2021, states that “Crown Corporations and
separate agencies are being asked to implement vaccine policies mirroring the
requirements announced taday for the rest of the public service”.

Motion Record of the Defendant, Canada Post Corporation, dated January
12,2024, Ex. A

Motion Record of the Plaintiff Responding to Canada Post, dated February
2,2024, Ex. E

On October 22, 2021, CP imposed the CP Vaccination Requirement. The CP
Vaccination Requirement mirrors the Federal Vaccination Policy. The CP
Vaccination Requirement set a deadline of November 26, 2021, for employees to
get vaccinated and disclose their vaccination status. Employees who failed to do so
were put on unpaid leave.

The CP Vaccination Requirement expressly states the following in the first
paragraph: “At the direction of the Govemment of Canada, Canada Post has
prepared this COVID-19 Vaccination Practice that mirrors the Policy on COVID-19
Vaccination for the Core Public Administration”. The Applicants say that this strong
direct evidence that the Government of Canada directed CP to implement the CP
Vaccination Requirement.

Motion Record of the Defendant, Canada Post Corporation, dated January
12,2024, Ex. E

20



15.

16.

17.

10

On October 25, 2021, the Minister wrote to the Chair of the Board of Directors of
CP, making the following direction (the “Minister’s Letter to the Chair of CP"):

| would like to thank Canada Post for developing a COVID-19 Vaccination
Policy that mirrors the requirements announced for the federal public
service. Please note that the President of the Treasury Board recently wrote
to me to share his expectations that Crown corporations vaccination
requirements (and those of any wholly-owned subsidiaries) are fully aligned
with the requirements of the policy referrect to above by November 30,
2021. Specifically, this includes, but it not limited to, ensuring that
employees attest to their vaccination status no later than November 30,
2021. Compliance measures, including leave without pay, should be
underway as early as December 15, 2021. It is further expected that you
align with the policy by developing monitoring, verification, and assurance
frameworks, within the governance appropriate to your organization. ...

Vaccination requirements should apply to all employees, officers, and
directors. Crown corporations are also expected to implement the
vaccination requirements that apply to Governor in Council (GIC)
appointees affiliated with their corporation, including members and chairs of
their governing bodies and chief executive officers. ...

Thank you in advance for paying close personal attention to the material
attached and for taking the necessary measures for Canada Post to align
with the policy. ...

Motion Record of the Defendant, Canada Post Corporation, dated January
12,2024, Ex. D
The Minister’s Letter to the Chair of CP is compelling evidence that CP was directed
by the Government of Canada to implement and enforce the CP Vaccination

Requirement.

On November 15, 2021, the Canadian Union of Postal Workers (“CUPW") filed a
National Policy Grievance pursuant to their Collective Agreement. CUPW argued
that the CP Vaccination Requirement breached the Collective Agreement. CUPW
did not argue at the arbitration hearing that the CP Vaccination Requirement
breached s. 7 of the Charter (or any other section of the Charter). The Arbitrator did
not consider or determine any Charter issues. The Arbitrator dismissed the
grievance after determining that the CP Vaccination Requirement was “a reasonable
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exercise of management rights and responsibilities under the collective agreement,
and pursuant to its obligations under the Canada Labour Code.”

Motion Record of the Defendant, Canada Post Corporation, dated January
12,2024, Ex. M

Motion Record of the Defendant, Canada Post Corporation, dated January
12, 2024, Ex. V at paras 56 and 97

On June 20, 2022, the Federal Government suspended the Federal Vaccination
Policy. On July 6, 2022, CP suspended the CP Vaccination Requirement.

Motion Record of the Defendant, Canada Post Corporation, dated January
12, 2024, Affidavit of John Deveen

On July 12, 2022, previous counsel for the Applicants filed a Statement of Claim in
the Federal Court of Canada. On June 19, 2023, the Applicants filed an Amended
Statement of Claim. The Applicants served the AASOC on June 28, 2023, and filed
it with the Court on February 28, 2024.

Albert v. Canada Post Corporation, 2024 FC 420 at para 6

CP and the Attorney General of Canada each filed applications to strike the
Applicants’ claim. The application were argued over two days on March 4 and March
5, 2024. On March 13, 2024, Coughlan A.J. released her decision to strike the
pleadings without leave to amend.

On May 6, 2024, Arbitrator Michelle Flaherty held that the CP Vaccination
Requirement was unreasonable “to the extent that it applied to [the Union of Postal
Communications] employees who worked exclusively remotely”.

Motion Record of the Defendant, Canada Post Corporation, dated January
12,2024, Ex. R

Union of Postal Communications Employees (PSAC) v. Canada Post
Corporation, 2024 CanLll 38829 (CA LA) at para 131 (emphasis original)
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PART Il. POINTS IN ISSUE

22. This appeal is brought on three grounds:

a. CoughlanA.J. erred in law by finding that there was no reasonable prospect
of success for the claim that the implementation and enforcement of the CP
Vaccination Requirement infringed the rights of the Applicants under s. 7 of
the Charter of Rights and Freedoms;

b. Coughlan A.J. erred in law by failing to apply the correct test for whether the
Federal Court had jurisdiction over CP and the Minister; and

c. Coughlan A.J. made a palpable and overriding error on the facts when she
held that the is no evidence that the Minister directed CP to implement the
CP Vaccination Requirement.

PART Ill. SUBMISSIONS
A. Standard of Review

23. The Court must address Coughlan A.J.’s decision to strike the claim without leave
to amend on a standard of correctness. The standard of review for appealing the
decision of an associate judge is the appellate standard described by the Supreme
Court of Canada in Housen v. Nikolaisen, 2002 SCC 33. Questions of mixed fact
and law are entitled to deference and “attract the palpable and overriding error
standard of review”. Questions of law, including extricable questions of law, are
subject to the standard of correctness.

Collins v. Canada (Attomey General), 2023 FC 863
Housen v. Nikolaisen, 2002 SCC 33
Berenguer v. Sata Intemacional — Azores Airlines, SA, 2023 FCA 176

24. Adecision to strike a claim on the basis that it does not disclose a reasonable cause
of action is a question of law and is reviewed on a correctness standard.

Bevan v. Husak, 2024 BCCA 323
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B. Legal Principles on a Motion to Strike

25. Rule 221(1)(a) of the Federal Courts Rules permits the Court to strike a claim with

26.

27.

28.

or without leave to amend on the ground that it is “plain and obvious” that the claim
discloses no reasonable cause of action.

Federal Courts Rules, SOR/98-106

The Statement of Claim must be read “as generously as possible and must
accommodate any inadequacy in the allegations that are clearly the result of
deficiencies in the drafting of the document’.

Pascuet v. Canada, 2024 FC 930 at para 17
Operation Dismantle Inc. v. Canada, 1985 CanLlIl 74 (SCC)

There are three ancillary principles to the plain and obvious test: (1) the facts are to
be taken as proven unless they are manifestly incapable of proof; (2) the pleadings
must be read generously while recognizing that the law is not static; and (3) the
motions judge must err on the side of permitting novel but arguable claims to
proceed to trial.

La Rose v. Canada, 2023 FCA 241 at para 19

The motion to strike tool must be used cautiously to reflect new developments in the

law:

Valuable as it is, the motion to strike is a tool that must be used with care. The
law is not static and unchanging. Actions that yesterday were deemed
hopeless may tomorrow succeed...The history of our law reveals that often
new developments in the law first surface on motions to strike or similarly
preliminary motions, like the one at issue in McAlister (Donoghue) v.
Stevenson. Therefore, on a motion to strike, it is not determinative that the law
has not yet recognized the particular claim. The court must rather ask whether,
assuming the facts pleaded are true, there is a reasonable prospect that the
claim will succeed. The approach must be generous and err on the side of
permitting a novel but arguable claim to proceed to trial.

Knight v. Imperial Tobacco Canada Ltd., 2011 SCC 42 at para 21
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29. Rule 221(a) may be applied if it is “plain and obvious” that the Federal Court lacks
jurisdiction. The Court may rely on evidence when determining whether there is
federal jurisdiction.

Berenguer at paras 24, 26

C. Coughlan A.J. Erred Finding that the S. 7 Claim had No Reasonable Prospect
of Success

30. Coughlan A.J. erred in law when she held that the pleadings were insufficient to
disclose a cause of action in respect of the claim that the implementation of the CP
Vaccination Requirement infringed the Plaintiffs’ rights under s.7 of the Charter of
Rights and Freedoms. The Associate Judge did not apply the relevant test for
causation under s.7 of the Charter. The Applicants pled sufficient material facts to
establish that the s. 7 Charter claim has a reasonable prospect of success.

i.  Legal Principles for Section 7 on Motion to Strike

31. Section 7 of the Charter states that "[e]veryone has the right to life, liberty and
security of the person and the right not to be deprived thereof except in accordance
with the principles of fundamental justice”". To establish a breach of s. 7, the
claimants must show that the “law interferes with, or deprives them of, their life,
liberty or security of the person”, and that this deprivation “is not in accordance with
the principles of fundamental justice”.

Carter v. Canada (Attorney General), 2015 SCC 5 at para 55
32. The claimants must also show that there is “sufficient causal connection between

the impugned action or law and the prejudice they have suffered”.

La Rose at para 89
Canada (Attorney General) v. Bedford, 2013 SCC 72

ii. The Pleadings Contain Sufficient Material Facts for a Claim under s.7 of the
Charter

33. Coughlan A.J. erroneously found that the claim failed to plead the constituent
elements of any cause of action. The reasons for judgment for her order disclose
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no legal analysis of the elements of s.7 and disclose no attempt to review the
Statement of Claim for allegations of fact material to the elements of a s.7 claim.
The Applicants say that the AASOC contains the requisite material facts to support
a s. 7 Charter cause of action on the plain and obvious standard.

Albert at para 45

(1) Sufficient Causal Connection

Coughlan A.J. does not address whether there was a “sufficient causal connection”
pled between the state action and the impact on the Applicants’ s.7 Charter rights.
Instead, Coughlan A.J. erroneously considered only whether there is a “relationship
between Canada and the Plaintiffs”, and this “relationship” analysis is set out in the
section of her reasons that consider whether the Federal Court has jurisdiction over
this claim against the Government of Canada. There is no analysis of causation
dealing with whether the pleadings disclose a reasonable cause of action for a
Charter claim against either CP or the Minister/Canada.

Albert at para 63

There is at least arguably a sufficient causal connection between the impugned state
action and the pled harms. This causal connection is set out in the Statement of
Claim at para.43, which refers to the Federal Vaccination Policy in a roundabout way
as an “Order” issued as part of the press release:

7. The Plaintiffs claim that the [CP Vaccination Requirement] was part of a
broad public policy objective by the federal government through direction from
His Majesty the King in Right of Canada to increase vaccination rates of
Canadians. Canada did not implement a vaccine mandate to Canadian
citizens. Instead, it directed employers to do so, thereby mandating vaccines
without having to resort to a Canada-wide mandate. ...

42. [The CP Vaccination Requirement] required the Plaintiffs to receive the
COVID-19 vaccine, a medical treatment, outside the premises of Canada Post

43. [The CP Vaccination Requirement was] “implemented to further the
objectives of Canada, to protect the healthcare system of Canada and to
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protect the economy of Canada. The [CP Vaccination Requirement] was
implemented pursuant to the Order for the specific purposes of safeguarding
the health of Canadians and to advance the public health policy of Canada.

AASOC at para 43

New counsel for the Applicants aspire to further amend the Statement of Claim to
include more perspicuous reference to the Minister’s direction to CP to implement
and enforce the CP Vaccination Policy. This would bring the Statement of Claim to
more closely accord with the documents affording strong evidence of Ministerial
direction.! Any perceived insufficiency or lack of clarity in the pleadings regarding
sufficient causal connection can be addressed by granting the Applicants leave to
amend the Statement of Claim. Compelling evidence of the Ministerial direction
supports granting the Plaintiffs leave to amend.

(2) The State Action Infringes Life, Liberty and Security of Person

The AASOC effectively asserts that CP Vaccination Requirement infringed the
Applicants’ life, liberty and security of person rights in a manner that is not in
accordance with the principles of fundamental justice.

AASOC, paras 80-92

The right to life is engaged “where the law or state action imposes death or an
increased risk of death on a person, either directly or indirectly”.

Carter at para 62

The Applicants have pled that the federal government'’s actions indirectly increased
their risk of death. The Applicants pled that this risk of death arises by being
pressured into taking vaccines that the Applicants allege are “experimental”, contain
“significant risks” and may cause “severe adverse effects and injuries”. These facts

! There is some infelicity in the references to the Minister of Transport in the AASOC and the drafting
sometimes appears to suggest that the press release issued by the federal government had an
immediate effect on the plaintiffs. To be clear, that is not the position of the applicants. The applicants
say, in accordance with the evidence before the Associate Justice, that the Minister directed CP to
implement and enforce the CP Vaccination Requirement on the applicants.
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are capable of proof, and must be assumed true for the purposes of a motion to
strike.

AASOC at paras 65-66, 69

Liberty protects “the right to make fundamental personal choices free from state
interference” and security of person “encompasses ‘a notion of personal autonomy
involving...control over one’s bodily integrity free from state interference™. The SCC
has stated that the right to decide one’s own fate “entitles adults to direct the course
of their own medical care” and that this principle underlies the concept of “informed
consent”.

Carter at paras 64, 67

The Statement of Claim pleads that the Plaintiffs’ right to liberty was infringed
because the vaccination and attestation requirements interferes with the “protected
sphere of personal autonomy involving private choices and the right to refuse
medical treatment”. The Statement of Claim makes reference to an infringement of
privacy as an aspect of the right to liberty under s.7. The Applicants pled that their
rights to security of person were infringed because the attestation requirement
interferes with “personal autonomy, and one’s ability to control their own physical or
psychological integrity”. The Applicants state that such interference “has caused
severe psychological harm”. The Court must assume the severity of psycholegical
harm is true for the purpose of a motion to strike.

AASOC at paras 91-92

The Applicants also pled various harms that support the prospects of the s.7 claim.
First, the Applicants’ pled that the vaccination requirement resulted in loss of sole or
primary sources of income. This pleading factually negates the position that the CP
Vaccination Requirement simply provides CP employees with an open choice as to
whether to submit to vaccination. Second, the Applicants pled that they suffered
“significant mental and physical anguish” due to the uncertainty of their income and
employment, in addition to a list of harms outlined in paragraphs 111 and 117. These
support the claim to breach of security of the person.
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AASOC at paras 57, 108, 111, 117

(3) The S. 7 Infringements Violate the Principles of Fundamental Justice

Section 7 only protects individuals from state interference that infringe life, liberty or
security of person in a manner that violates the principles of fundamental justice. In
addition to procedural safeguards, principles of fundamental justice prohibit a law or
state action from being “arbitrary, overbroad, or having consequences that are
grossly disproportionate to their object’. To address whether these principles have
been violated, the court must look at the object of the impugned state action or law.

Carter at paras.71-73

The Applicants pled that the impugned state action had various objects, including:
(1) a “broader public policy objective to increased vaccination rates”; (2) “to protect
the healthcare system of Canada and to protect the economy of Canada”; and (3)
to “safeguar|d] the health of Canadians” and protect the “greater community of
Canada”. The object of protecting the health of Canadians is relevant to the s. 7
analysis.

AASOC at paras 5, 7, 26, 43

Arbitrariness arises when “there is no rational connection between the object of the

law and the limit it imposes on life, liberty or security of person”.

Carter at para 85

The Applicants’ pled that the COVID-19 virus did not pose a “serious health risk to
99.97% of Canadians” and that those at risk were not part of the workforce. The
Applicants also pled that the vaccines create a risk of serious heaith issues.

AASOC at paras 65-69, 112

If these facts are assumed true, there is a reasonable argument that the vaccination
requirements were arbitrary if the object of the actions is protecting Canadians from
health issues. This is because the limitations would not protect CP employees from
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harm. Further, according to the pleadings, the vaccinations increased the risk to the
health of CP employees, rather than decreasing those risks.

The overbreadth inquiry asks “whether a law that takes away rights in a way that
generally supports the object of the law, goes too far by denying the rights of some
individuals in a way that bears no relation to the object”. The Applicants plead that
their health was not advanced by the CP Vaccination Requirement, which supports
the argument that the violation of their rights bears no relation to the object of the
measures. Assuming these facts as true, no CP employees received a benefit from

the vaccination requirements.
Carler at para 85

Gross disproportionality looks at whether the infringement is “grossly
disproportionate to the object of the measure”. The focus of this analysis is on the
impact to the claimant, not the impact on society.

Carter at para 89

The Applicants pled facts that support gross disproportionality. The Applicants
claimed to have suffered severe consequences, include the loss of sole or primary

income, anxiety, post-traumatic stress disorder and mental distress. The Applicants

also pled that there was a negligible or non-existent risk of serious COVID-19 related
health issues and serious risks arising from vaccination for the CP employees. As
such, any benefit to the object is arguably grossly disproportionate compared to the
impact on the employees.

AASOC at paras 92, 117

Conclusion on s. 7 Causes of Action

Coughlan A.J. erred in law by failing to apply the “sufficient causal connection
standard for causation of a s.7 infringement and by failing to consider the elements
of a 5.7 cause of action when determining whether the s. 7 Charter claim has a
reasonable prospect of success. Coughlan A.J. also erred by in law by concluding
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that no material facts were pled in relation to the s.7 claim, when the Applicants had
pled sufficient material facts to establish the claim on a plain and obvious standard.

D. Coughlan A.J. Erred by Incorrectly Applying the Federal Jurisdiction Test

52. Coughlan A.J. erred in law by failing to address whether the Federal Court had
jurisdiction over CP under s. 17(5)(b). Coughlan A.J. also erred by failing to apply
the three-part /ITO Test for Federal Court jurisdiction to both CP and Canada.

i.  Section 17(5)(b) of the FCA

53. CP claimed that the Federal Court lacked jurisdiction over CP pursuant to ss. 17(1),
17(2) anci 17(5) of the Federal Courts Act, R.S.C., 1985, c. F-7 (“FCA" ). However,
Coughlan A.J. only addresses whether the Federal Court had jurisdiction over CP
pursuant to sections 17(1) and 17(2). Coughlan A.J. does not address s. 17(5) in
her reasons. Instead, she concludes that the Court “has no jurisdiction over Canada
Post pursuant to sections 17(1) and 17(2) of the FCA".

Notice of Motion of Canada Post Corporation, Motion to Strike, dated August
18, 2023
Albert at paras 48-52

54. The relevant subsections of s. 17 are reproduced below:
Relief against the Crown

17(1) Except as otherwise provided in this Act or any other Act of Parliament, the
Federal Court has concurrent original jurisdiction in all cases in which relief is
claimed against the Crown.

Cases

(2) Without restricting the generality of subsection (1), the Federal Court has
concurrent original jurisdiction, except as otherwise provided, in all cases in which

(a) the land, goods or money of any person is in the possession of the Crown;
(b) the claim arises out of a contract entered into by or on behalf of the Crown;
(c) there is a claim against the Crown for injurious affection; or

(d) the claim is for damages under the Crown Liability and Proceeding Act.

[...]
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Relief in favour of Crown or against officer
(5) The Federal Court has concurrent original jurisdiction

(a) in proceedings of a civil nature in which the Crown or the Attorney General
of Canada claims relief; and

(b) in proceedings in which relief is sought against any person for anything
done or omitted to be done in the performance of the duties of that person as

an officer, servant or agent of the Crown.
Federal Courts Act, R.S.C., 1985, c. F-7 (emphasis added)

55. The Federal Court in Carten explains the history and interpretation of s. 17(5)(b) as
follows:

In 1992, paragraph 17(5)(b) (formerly paragraph 17(4)(b)) only referred to officer
and servant of the Crown but was already construed to include the agents of the
Crown as was the case for the word “servant” under the Crown Liability and
Proceedings Act, R.S., 1985, c. C-50. The word “agent’ was thus added in the
amendments which came into force in 1992 to clarify the situation. As noted by
the Federal Court of Appeal in Federation Franco-Tenoise v, Canada, 2001 FCA
220; [2001] F.C.J. No. 1093 (F.C.A.), at para. 70, paragraph 17(5)(b) of the
Federal Courts Act “by its very language refers to the Crown Liability and
Proceeding Act’.

Carten v. Canada, 2010 FC 857 at para 43
56. The former s. 17(4)(b) stated the following:

(4) The Trial Division has concurrent original jurisdiction

(a) in proceedings of a civil nature in which the Crown or the Attomey General
of Canada claims relief; and

(b) in proceedings in which relief is sought against any person for anything
done or omitted to be done as an officer or servant of the Crown.

Federal Courts Act, R.S.C. 1970, c. F-5.5, s. 17 (emphasis added)

57. An entity may become an agent of the Crown where “(1) Parliament has expressly
legislated it to be an agent, or (2) where the Crown exercises sufficient control that
it [can be said] the Crown is in de jure control of the entity”.
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Karim v. Canada (Attorney General), 2018 FC 453 at para 42
Pascuet at para 31
Carten, at para 47

58. CPis a legislated agent of the Crown pursuant to s. 23 of the CPCA. The pleadings
. provide an argument that CP was implementing the CP Vaccination Requirement in
the performance of its duties as an agent of the Crown. As such, CP is an agent for

the purposes of engaging s. 17(5)(b).

(1) Reconciling Van Sluytman and Past Caselaw

59. Coughlan A.J. references CP’s caselaw, specifically Van Sluytman and Committee
for Monetary and Economic Reform, to propose that “section 17 of the FCA only
applies to the Crown, eo nomine (by its name), and not to statutory corporations
acting as agent for the Crown".

Albert at para 49
Van Sluytman v. Canada, 2022 FC 545
Committee for Monetary and Economic Reform v. Canada, 2014 FC 380

60. The Applicants argue that this statement is a legal error to the extent that Coughlan
A.J. finds that CP is not an agent pursuant to s. 17(5)(b).

61. The Applicants argue that an ordinary reading of s. 17(5)(b) clearly confers
jurisdiction to the Federal Court when there is a claim against a legislated Crown
agent. Such statutory interpretation aligns with Rizzo Shoes, which requires the
words of an Act “to be read in their entire context and in their grammatical and
ordinary sense harmoniously with the scheme of the Act, the object of the Act, and
the intention of Parliament”.

Rizzo & Rizzo Shoes Lid. (Re), 1998 CanLll 837 (SCC) at para 21

62. Recent caselaw also supports an ordinary reading of s. 17(5)(b). In Pascuef, Ring
A.J. addressed whether a corporation was encompassed under s. 17(5)(b) by
asking whether it was a legislated agent or a de jure agent. It was irrelevant that the
defendant was not Crown eo nomine. The Federal Court applied the same approach
in Karim.
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Pascuet at para 30-38
Karim at paras 40-42

Past caselaw must be read in context of the 1992 FCA amendment. Prior to 1992,
s. 17(5)(b) (or formerly 17(4)(b)) did not expressly include “agent”. As such, some
courts found that Crown agents were not encompassed under s. 17(5)(b) (i.e. see
Gracey below). However, this is clearly no longer the case after the 1992
amendment.

Carten at para 43

The following excerpts from Van Sluytman, Committee for Monetary and Economic
Reform and Rasmussen illustrate (1) the ambiguous language that occasionally
conflates ss. 17(1) and 17(2) to s. 17 as a whole and (2) that the Crown eo nomine

requirement applies to ss. 17(1) and 17(2) specifically:

Section 17 of the FCA gives the Federal Court concurrent jurisdiction where
relief is sought against the Crown. But this does not end the inquiry. The Court's
jurisdiction only applies to the Crown eo nomine (i.e. by that name), and not to
a statutory corporation acting as an agent for the Crown (Commitiee for
Monetary and Economic Reform v Canada, 2014 FC 380 at paras 87-88;
affirmed 2015 FCA 20).

Specifically in respect of CPC, this Court has determined that while CPC is a
Crown corporation, it is not the Crown per se; it is an agent of the Crown.
Subsections 17(1), 17(2), and section 48 of the FCA cannot be considered
statutory grants of jurisdiction against CPC (Lavigne v Canada Post
Corporation 2006 FC 1345 paras 44-49 ("Lavigne")).

Van Sluytman at paras 56 & 57 (emphasis added)

Given the Federal Court of Appeal decision in Rasmussen v. Canada (Minister
of Fisheries & Oceans), [1986] 2 F.C. 500 (Fed. C.A.) at para 12, to the effect
that the Federal Courts Act only applies to the Crown eo nomine, and not to a
statutory corporation acting as an agent for the Crown, it is difficult to see why
the Bank should be named as a Defendant.

Committee for Monetary and Economic Reform at para 77 (emphasis
added)

In the Yeats case already referred to and again in Canadian National Railway
Company v. North-West Telephone Company the Supreme Court held that the
language of the provisions of the Exchequer Court Act corresponding to
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subsections 17(1) and (2) of the Federal Court Act conferred jurisdiction on the

Court only in a proceeding against the Crown eo nomine, and not by or against
a statutory corporation acting as an agent of the Crown ...

Rasmussen v. Canada (Min. of Fisheries & Oceans), 1986 CanLIl 6851
(FCA) at 507 (emphasis added)
Some cases, such as Lavigne v. Canada Post Corporation, 2006 FC 1345, rely on
jurisprudence that interpreted s. 17(5) as not including agents. However, as
explained above, the 1992 amendments clearly intended to correct and prevent
further interpretation of s. 17(5)(b) as not including Crown agents:

In Gracey v. Canadian Broadcasting Corp., 1990 CanLlIl 13051 (FC)...Justice
Paul Rouleau declined jurisdiction to hear a libel suit against the CBC. Applying
the first branch of the /TO Test, he determined section 17 of the Federal Court
Act was not a statutory grant of jurisdiction at page 746, writing:

Subsections 17(1) to (3) of the Federal Court Act apply to cases where
relief is sought against the Crown. Subsection 17(4) only refers to actions
against the Crown eo nomine and does not include an action by or
against a Crown agency. As the style of cause in the plaintiff's claim is
presently worded, none of these sections confers jurisdictions on this
Court since the Crown is not named as a party to the proceedings and
the named defendants are neither Crown officers or servants.

Thus, the jurisprudence is quite clear that these sections are not a statutory
grant of jurisdiction for a claim against Canada Post, as it is not the Crown eo
nomine.

Lavigne v. Canada Post Corporation, 2006 FC 1345 at para 48 (emphasis
added)

As such, Lavigne and the caselaw cited in Albert do not as a matter of law preclude
CP from being encompassed under s. 17(5)(b).

The ITO Test

The test for whether there is federal jurisdiction is well established from /TO-Int|
Terminal Operators v. Miida Electronics (the “/TO Test”):

1. There must be a statutory grant of jurisdiction by the federal Parliament.
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2. There must be an existing body of federal law which is essential to the
disposition of the case and which nourishes the statutory grant of
jurisdiction.

3. The law on which the case is based must be “a law of Canada” as the
phrase is used in s. 101 of the Constitution Act, 1867 (U.K.), c. 3.

ITO-Int'l Terminal Operators v. Miida Electronics, 1986 CanLll 91 (SCC)
at para 12

(1) Coughlan A.J. Does Not Apply the ITO Test

Coughlan A.J. does not apply the /TO Test. She references the /TO Test once when
reviewing CP’s arguments but does not apply the /TO Test in any meaningful sense
in her reasons, either expressly or implicitly. Coughlan A.J. was required to address
whether the pleadings could satisfy the /TO Test.

Albert at para 48

(2) The Pleadings and Evidence Establish Federal Court Jurisdiction

It is not plain and obvious that the Federal Court lacks jurisdiction over CP and the
federal government. The Applicants argue that the /TO Test is well met on a plain
and obvious standard.

First, there is a statutory grant of jurisdiction to the Federal Court by Parliament.
Section 23 of the CPCA establishes CP as an agent of the Crown. Moreover, the
direction given by the Minister to CP to implement the CP Vaccination Requirement
makes CP a de jure agent of the Minister. As such, the Federal Court has statutory
jurisdiction over CP pursuant to s. 17(5)(b). The Federal Court evidently has
statutory jurisdiction over the federal government pursuant to s. 17(1).

Second, there is an existing body of federal law which is essential to the disposition
of the case and which nourishes the statutory grant of jurisdiction. The fact that the
CP is a legislated agent of the Crown and arguably implementing a Vaccination
Requirement under the direction of the federal government is essential to the
disposition of the s. 7 Charter claim. The power of the Minister to provide direction
to CP in the form of a statutory directive underscores the force of the direction given

36



26
21

by the Minister to CP to implement the CP Vaccination Requirement, as does the
appointment powers under the CPCA.

72. The reference to the President of the Treasury Board in the Minister’s Letter to the
Chair of CP is also evocative of s.89.8 of the Financial Administration Act. The
factual interactions between the Minister and CP cannot properly be interpreted
without reference to the existing body of federal law. The jurisdiction of the Federal
Court is properly engaged to undertake this task.

73. Ifthe CPCA is engaged, the third branch of the test is also met, because the CPCA
is part of the law of Canada.

74. The Applicants acknowledge that the pleadings do not adequately address the
elements of /TO Test. The Applicants argue that the evidence on the record meets
the test and that any inadequacies of the pleadings can be corrected by amendment.

(3) Coughlan A.J. Did Not Apply the Plain and Obvious Test for Jurisdiction

75. When addressing jurisdiction on a motion to strike, the Court is not to make a
determination of the merits. Rather, the Court is to apply the plain and obvious test
to the preliminary motion. However, Coughlan A.J. made factual determinations,
appearing to impose the default standard requiring the Plaintiffs to provide proof of
jurisdiction on a balance of probabilities.

Pascuet at para 19
Berenguer at para 41

76. First, Coughlan A.J. finds that there was no Federal Court jurisdiction over CP, and
concluded that because there was no jurisdiction it was “plain and obvious” that the
claim would fail:

| am satisfied that this Court has no jurisdiction over Canada Post pursuant
to sections 17(1) and 17(2) of the FCA. Thus, it is plain and obvious that the
action cannot succeed against Canada Post and must be struck.

Albert at para 52
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Further, Coughlan A.J. appeared to place burden on the Applicants to demonstrate
jurisdiction, when the Respondents as the moving party had the burden of
establishing it was plain and obvious there was no jurisdiction.

Coughlan A.J. applied the plain and obvious test incorrectly. Coughlan A.J. should
have determined whether it was plain and obvious that the Federal Court did not
have jurisdiction over CP.

E. Coughlan A.J. Made a Palpable and Overriding Error on the Evidence

Coughlan A.J. Made a Palpable and Overriding Error on the Evidence

79.

80.

81.

Coughlan A.J. concluded that “there is no evidence before the Court to support the
Plaintiffs’ assertion that Canada Post was acting under the direction of Canada when
implementing the Practice”. However, there is strong evidence in the Motion Record
establishing that the Federal Government was expressly directing CP to implement
the CP Vaccination Requirement.

Albert at para 51

First, the CP Requirement Document issued October 22, 2021, specifically admits
that CP has followed Canada’s “direction”, with the following words: “[a]t the
direction of the Government of Canada, Canada Post has prepared this COVID-19
Vaccination Practice that mirrors the Policy on COVID-19 Vaccination for the Core
Public Administration”. Second, the Minister's Letter to the Chair of CP dated
October 25, 2021 confirms that the Minister directed Canada Post to implement the
CP Vaccination Requirement, and specifically directs Canada Post to enforce the
CP Vaccination Requirement.

Motion Record of the Defendant, Canada Post Corporation, dated January
12,2024, Ex. D
Motion Record of the Defendant, Canada Post Corporation, dated January
12, 2024, Ex. E

The Applicants say that the Court should generally not engage in an examination of
the facts on a motion to strike for lack of jurisdiction under s.17(5) of FCA because
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express and de jure agency is typically a matter of statutory interpretation. However,
in this case, the Motion Record’s evidence that the Minister clearly directed CP to
implement and enforce the CP Vaccination Requirement could be relevant to a
determination of de jure jurisdiction, because the de facto agency could assist in
disambiguating the scope of the Minister’s influence under the legislative framework.

F. Conclusion

82. Coughlan A.J. made errors of law when she held that the s. 7 Charter claim should
be struck on a motion to strike. She failed to apply the correct test of “sufficient
causal connection” and instead undertook an analysis of the “relationships” between
parties. The Applicants argue that there are sufficient facts in the pleadings to
establish a s. 7 Charter claim. The evidence that the Minister directed CP to
implement and enforce the CP Vaccination Requirement supports granting leave to
the Applicants to further amend the Statement of Claim to more fully accord with the
evidence.

83. Coughlan A.J. made errors of law when she failed to apply the /TO Test and failed
to address whether CP is an agent of the crown pursuant to s. 17(5)(b) of the FCA.
She also incorrectly applied the plain and obvious standard to the issue. As an
express statutory agent, CP is an agent of the Crown pursuant to s. 17(5)(b), and
for the purpose of the ITO Test. The pleadings establish that the Federal Court has
jurisdiction on a plain and obvious standard. Any insufficiencies in the pleadings can
be cured by granting the Applicants leave to further amend the statement of claim.

84. Finally, Coughlan A.J. also made a palpable and overriding error by concluding that
there was no evidence of Ministerial “direction” of CP. While there is certainly no
evidence of a formal directive under s. 22 of the CPCA, there is strong evidence that
the Minister directed CP to implement and enforce the CP Vaccination Requirement.

PART IV. ORDERS SOUGHT

85. The Applicants seek an Order overturning the order and decision to strike the
Applicants’ claim brought under s.7 of the Canadian Charter of Rights and
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Freedoms and the order denying the Applicants leave to amend their Statement of
Claim, made on March 13, 2024, by Associate Justice Coughlan.

86. The Applicants seek an Order granting the Applicants leave to further amend their
Statement of Claim to accord with the order and reasons of this Court.

87. The Applicants seek an Order overturning the order made on March 13, 2024, by
Associate Justice Coughlan awarding costs against the Plaintiffs, and such further
and other relief as may be necessary to give effect to the intention of this motion.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this ___ day of November, 2024.

Signature of Lawyer for Applicants
Jason Gratl
Gratl & Company

TO: Christopher Pigott & Grace McDonnel
333 Bay Street, Suite 2400
Bay Adelaide Centre, Box 20
Toronto, ON M5H 2T6
Counsel for Canada Post Corporation

AND TO: Daniel Vassberg

10423 101 Street
3" Floor, Epcor Tower
Edmonton, AB T5H OE7

Counsel for the His Majesty the King in the Right of Canada and the
Attorney General of Canada
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Grey Wowk Spencerue

Leighton B.U. Grey, K.C. * Lawren E.l. Wowk * Hart R. Spencer*
Bradiey V. Sinclair * Moe K. Tanash Connor Farquhar
Alexis Trignani David Hersey *
April 18, 2024
CST1-59
e This is Exhibit “ C/ " referred to in the
Affidavit of _Jod( Kafdo<fud

Federal Court of Canada

10060 Jasper Avenue sworn (or affirmed) before me at

\Vanceulver

Tower 1, Suite 530 ; , BC

Edmonton, Alberta T5J 3R8 this_IY4 _ dayfaf_Noveinber 202\,
e o . /

Attention : Registry Officer A CommissioUW:r Taking Affidavits for British Columbia

Re: Albert et al v. CANADA POST CORPORATION et al

ACTION NO. T-1436-22

We are counsel for the Plaintiffs in the above noted matter. We are instructed to
bring a motion to extend the timeline for filing of a Motion for Appeal of
Associate Judge Coughlan's 13 March 2024 Order and Reasons under Federal
Court Rules 8 and 51. The grounds for the Motion are:

a) The Defendant Canada Post sought an order striking the entirety of the
Claim as against Canada Post pursuant to Rule 221(1)(a) of the Rules and
for want of jurisdiction (the "Canada Post Motion");

b) The Defendant Crown sought an order pursuant fo Rules 221(1)(a) and
221(1)(c) of the Rules striking the Claim as against Canada, or portions of it
(the “Crown Motion");

c) Following a two-day hearing, Associate Judge Coughlan released her Order
and Reasons on 13 March 2024 granting the Defendants’ motions and
striking the Claim in its entirety (the “Decision”);

d) Several Plaintiffs seek to appeal the Decision under Rule 51 of the Rules; and

e) An extension under Rule 8 of the Rules for filing a Motion to Appeal is sought,
given the time required to obtain clear instructions from hundreds of
Plainfiffs.

#200, 5110-51 Avenue, PO Box 1028 Cold Lake, Atberta T9M 1P3 | T: 780.594.0299 | F: 780.594.0211| Toll Free: 877.594.0211
#202, 4702-1 Street SW Calgary, Alberta T2G 0A2| T: 403.543.9955 | F: 403.543-9956
www.gwsllp.ca

* Pariner
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GREY WOWK SPENCER LLP Page 2

April 18,32%24

We seek the Court's further direction.

Yours truly,
GREY WOWK SPENCER LLP

Per: ;?
‘

Connor Farquhar

CF/Id

cc. Daniel Vassberg, Counsel for the Crown Defendants

cc. Christopher Pigott, counsel for the Canada Post Corporation
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Court File No. T-1436-22

FEDERAL COURT
BETWEEN:
Bernard Albert and Others
Plaintiffs
AND:
Canada Post Corporation and
His Majesty the King in right of Canada
Defendants

AFFIDAVIT OF JODI KALDESTAD

I, Jodi Kaldestad, Paralegal, of 511-55 East Cordova Street, Vancouver, BC, AFFIRM
THAT:

1. | am the paralegal to Jason Gratl, who is counsel of record for the applicants in
this matter and as such | have personal knowledge of the facts and matters
hereinafter deposed to, save and except for information imparted to me by other
people, in which case | believe the source of the information to be reliable and |

believe the information to be true.

2. On January 7, 2025, counsel for Canada Post Corporation and His Majesty the
King in right of Canada cross-examined Ms. Solakian, an applicant in this matter,
on her affidavit. During the cross-examination, counsel made requests for

documents.
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3. Attached as Exhibit “A” is a copy of a letter dated January 10, 2025, which

counsel for the applicants sent in response to the request for documents.

AFFIRMED BEFORE ME
At Vancouver, British Columbia,
on January 10, 2025

()

A Cébmmissidner fartaking
affidavits for British Columbia

Chote’ #thostid.

Jod{ Kaldestad

R L N N

This Affidavit is Commissioned by Lydia Young of Gratl & Company, Barristers and Solicitors
511-55 East Cordova Street, Vancouver, BC V6A 0A5
Tel: 604-694-1919 Fax: 604-608-1919
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This is Exhibit “_A " referred fo in the
Affidovit of_Jod Keldestad

sworn (or aMfirmed) before me at
— NancouVer .. , BC
this [0_day of _January 2025

e —

GRA-TL & C OMPANYA Commissioner for%g Aﬁia;viis for British Columbia

BARRISTERS AE.D SOLICITORS

January 10, 2025

By Electronic Mail

Department of Justice Canada
10423 101 Street NW

3rd Floor, Epcor Tower
Edmonton, AB T5H 0E7
daniel.vassberg@justice.gc.ca
Attn: Daniel Vassberg

Fasken LLP

333 Bay Street, Suite 2400
Bay Adelaide Centre, Box 20
Toronto, ON M5H 2T6
cpigott@fasken.com
Attn: Christopher Pigott

Dear Sirs:

Re: Albert and Others v. CPC and HMTK
Federal Court File No. T-1436-22

I write in response to requests for documents made by Mr. Vassberg during the cross examination of
Ms. Karine Solakian on her affidavit affirmed November 14, 2024, which occurred on January 7, 2025.

Responses are as follows:

1. Provide a copy of the email that Ms. Solakian sent to the other plaintiffs requesting their
position on whether or not they wished to appeal Justice Coughlan’s March 13, 2024 decision.

See attached “2024 03 28 — Client Appeal Email. pdf’.

2. Provide a copy of the May 13, 2024 email referenced in paragraph 11 of Ms. Solakian’
affidavit. Specifically, the email Ms. Solakian deposes to have sent to GWS LLP requesting an

update.

511-55 EAST CORDOVA STREET * VANCOUVER, BC * V6A 0A3

PHONE: 604-694-1919 *« FAX: 604-608-1919

www.gratlandcompany.com *A Law Corporation
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Page 2 of 2
See attached “2024 May and June — Grey Client Correspondence.pdf’. Please note that
there is an error in the affidavit. Paragraph 11 should state “On May 14, 2024...%.
3. Provide a copy of GWS LLP’s response to the May 13, 2024 email referenced in Request 2.
See attached “2024 May and June — Grey Client Correspondence.pdf’.

4. Provide a copy of the June 6, 2024 email referenced in paragraph 11 of Ms. Solakian’s affidavit.
Specifically, the email Ms. Solakian deposes to have sent to GWS LLP requesting an update.

See attached “2024 May and June — Grey Client Correspondence.pdf”.

5. Provide a copy of the June 19, 2024 email referenced in paragraph 11 of Ms. Solakian’s
affidavit. Specifically, the email Ms. Solakian deposes to have sent to GWS LLP requesting an
update.

The June 19 communication referred to in paragraph 11 was a voicemail.

6. Provide a copy of Mr. Farquhar’s July 4, 2024 communication, which is referenced in
paragraph 12 of Ms. Solakian’s affidavit.

See attached “2024 07 04 — Grey Client Correspondence.pdf’.

7. Provide a copy of the email Ms. Solakian sent to GWS LLP on July 22, 2024, which is
referenced in paragraph 13 of Ms. Solakian’s affidavit.

See attached “2024 07 29 — Grey Client Correspondence.pdf’. The draft Notice of
Motion Brief referenced in the July 17 email is also attached.

8. Provide a copy of the email GWS LLP sent on September 4, 2024, which is referenced in
paragraph 14 of Ms. Solakian’s affidavit.

See attached “2024 09 04 — Grey Letter to Client.pdf.

Thank you for your time and attention to this matter.

511-35 EAST CORDOVA STREET « VANCOUVER, BC * V6A 0AS5
PIHONE: 604-694-1919 ¢ FAX: 604-608.1919

www.gratlandcompany.com *A Law Corporation
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Vi

Re: T-1436-22 Appeal Intake Form

1 message

|
(I)n Thu, Mar 28, 2024, 6:02 p.m. <p4f.legal(@

| GoogleForms

f
|
1\ I've invited you tofill out a form:
J

T-1436-22 Appeal Intake Form

Please complete and submit this form on or beforeApril 5th 2024, this form is required to determine your
personal intentions with respect to appealing.

FILL OUT FORM

i Create your own Google Form
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Re: Posties Appeal CST-59A

Original message ——

From: Karine Solakian «arines68@hotmail.com
Date: 2024-06-06 8:07 a.m. (GMT-07:00)

To: Connor Farquhar €Farquhar@gwslip.ca>

lsqusst 2,3, 4
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Subject: Re: Posties Appeal CST-59A

Good Morning Connor,

Has there been anyfinalization of our Motion from
the last time we contacted?

Best Regards,

Karine, S

From: Connor Farquhar <Farquhar@gwsllp.ce
Sent: Wednesday, May 15, 2024 2:14:48 PM
To: Karine Solakian <«arines68@hotmail.cone

P N R kS s Db s A Ak ]
Subject: RE: Posties Appeal CST-59A

Good afternoon, Karine,

| have reviewed our Motion to extend. There is still some
fine-tuning that needs to be done before we submit same
for filing. We will provide you with an update once our
Motion is finalized.

Thank you,

Connor Farquhar| Associate| Grey Wowk Spencer

Comy virm¥ Spercer =

LLP
#200, 5110-51 Ave; Box 1028 |Cold Lake, Alberta T9M 1P3]|

Ph: 780.524.0299| F: 780. 584.0211

#202, 4702-1%' Street SW|Calgary, Alberta T3E 7V3|Ph:

403.543.9953 F: 403.543.9956

www.awsllp.ca

IMPORTANT NOTICE: This message is intended only for the use of the
individual or entity to which it is addressed, and may contain information
that is privileged, confidential and exempt from disclosure under applicable

law. If the reader of this message is not the intended recipient, or the
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employee or agent responsible for delivering the message to the intended
recipient, you are hereby notified that any dissemination, distribution or
copying of this communication in error, please notify Grey Wowk Spencer
LLP, Legal Counsel immediately by email at cfarquhar@gwslip.ca.

From: Karine Solakian %«arines68@hotmail.come
Sent: Tuesday, May 14, 2024 5:36 AM
To: Connor Farquhar CFarquhar@gwslip.ca>

Subject: Posties Appeal CST-59A
Good Morning Connor,

We were wondering if the courts havefinalized and
granted us an extension to submit the appeal.

We've asked several times now and have not received
any documentation verifying it.

Where are we in the process?

Best Regards,

Karine Solakian
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RE: Inquury

From: Connor Farquhar CFarquhar@gwslip.ca
To: Karine Solakian karines68@hotmail.com,
Leighton Grey LGrey@gwslip.ca

Cc: Lesley Doucet LDoucet@gwslip.ca,

Sent: Thursday, July 4 at 6:42 p.m.

Good afternoon,

Ms. Trignani had been tasked with drafting the Request
for Extension. | had followed up with her several times to
provide you and your group with an update RE: same. As
of last Friday, Ms. Trignanl is no longer with our firm. | will
be taking over many of her files, including the drafting of
the request for an extension to appeal. | am working as
quickly as | can, and endeavor to have a draft completed
for your review before the weekend. There is no
prescribed timeline to submit the request, but the sooner
we do, the better,

Thank you,

m_‘g‘ﬂ." Connor Fargquhar | Assaciate | Grey Wowk Spences
LLP

#200, 5110-51 Ave; Box 1028 | Cokd Lake, Alberia T 1P3 |
Ph 780 594 0206 | Fr 7R0 504 021

#202, 4702-1%! Streed SW [Calgary, AdberTa TIE 7V P
473 E4R 9955| F. 423 543 0056

waw gaglip ca

IMPORTANT NOTICE: This message is interded only for the use of the
individial or entity to which it is addressed, and may contain information
that & privileged, confidenticl and exempt from disclosure under applicable
Losy:. If the recder of this message is aot the interded recipient, ar the
employer or ageat responstble for delfvering the message to the intended
recipient, you are kereby notified that any dissemiration, distribution or

Q&ngw 6
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copyinrg of this communicalion in error, plemsre notify Grey Woiwk Spencer
LLR Legel Counsel immediately by emeil at cferquhantigzwsilp.ca

From: Karine Solakian <karines68@hotmail.com»

Sent: Wednesday, July 3, 2024 8:36 PM

To: Leighton Grey <LGreydigwsilo ca>; Connor Farquhar
<CFarquhariagysstip ca>

Cc: Lesley Doucet </ Doucet@gwslip ca>;

Subject: Inquury

Good Day,

We were also wondering, as we have asked for
updated status of the request for extension to appeal
several times since May 15th with no response, Has
this been completed? How much time do we have to
submit the request?

Karine Solakian
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February 14, 2025
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BETWEEN:

ID128

Court File No. T-1436-22

FEDERAL COURT

BERNARD ALBERT AND OTHERS

Plaintiffs

and

CANADA POST CORPORATION and
HIS MAJESTY THE KING IN RIGHT OF CANADA

Defendants

APPLICANTS WRITTEN REPRESENTATONS

Gratl & Company

Barristers and Solicitors
511-55 Cordova Street East
Vancouver, BC V6A 0A5

Jason Gratl
jason@gratlandcompany.com
Tel: 604-694-1919

Fax: 604-608-1919

Counsel for the Applicants

Fasken Martineau Dumoulin
Barristers and Solicitors
333 Bay Street, Suite 2400
Toronto, ON M5H 2T6

Christopher D. Pigott
cpigott@fasken.com
Tel: 416-865-5475
Fax: 416-364-7813

Grace P. McDonell
gmcdonell@fasken.com
Tel: 416-865-4538
Fax: 416-364-7813

Counsel for the Respondent
Canada Post Corporation

The Department of Justice Canada

300, 10423-101 Street NW
Edmonton, AB T5H OE7

Daniel Vassberg
daniel.vassberg@justice.gc.ca
Tel: 587-545-3097

Fax: 780-495-8491

Counsel for the Respondent
His Majesty the King in right of Canada

160










































	COVER
	TABLE OF CONTENTS
	Tab 1 - Notice of Motion dated November 14, 2024



