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OVERVIEW
1. The Respondent’s brief raises issues not fully canvassed by the Applicant’s written

submissions. This reply brief responds to those issues.

PART I - FACTS

2. The facts are as presented in the Applicant’s memorandum of fact and law.

PART II - ISSUES

3. These submissions respond to the following two issues:

a. Whether the Applicant must establish a strong prima facie case for her application
for judicial review to satisfy the legal test for a mandatory injunction established in

R v Canadian Broadcasting Corp.
b. Whether the Applicant’s judicial review is premature.

PART III - LAW AND ARGUMENT
The Applicant does not need to establish a strong prima facie case.

4. The Applicant respectfully disagrees with the Respondent’s assertion that she must
establish a strong prima facie case to obtain a mandatory injunction. This position
misinterprets the applicable legal framework and improperly extends the reasoning in R v
Canadian Broadcasting Corp. to the present case.® As the Federal Court recognized in
Calin v Canada (Public Safety and Emergency Preparedness), the heightened threshold

does not apply universally to all mandatory injunctions.?

5. In Calin, the Federal Court held that exceptions exist to the strict application of the
heightened threshold at the first stage of the three-part test for a mandatory injunction.

There, the applicant sought a mandatory injunction ordering his release from immigration

L R v Canadian Broadcasting Corp, [CBC].

2 Calin v. Canada (Public Safety and Emergency Preparedness), [Calin].


https://www.canlii.org/en/ca/scc/doc/2018/2018scc5/2018scc5.html
https://canlii.ca/t/ht0fw

detention. The Court identified several factors that distinguished that case from CBC,
including: (a) whether compliance with the mandatory injunction would require “steps to
restore the status quo”; (b) whether the mandatory injunction would impose any
“potentially severe consequences”; (c) whether the underlying judicial review application

could provide restorative relief; and (d) whether significant liberty interests were at stake.®

6. These same factors support the Applicant’s position that a strong prima facie case is not
required in the present matter. First, the requested injunction does not compel the
Respondent to take steps to “put the situation back to what it should be”.* Second, the
injunction does not impose severe consequences beyond those properly considered in the
third stage of the test. Third, even if the Applicant succeeds in her judicial review
application, restorative relief will not be available. Finally, while the liberty interests at
stake may be less severe than those in Calin, the Applicant’s Charter rights remain at risk,

reinforcing the necessity of the relief sought.

7. As held by Justice Abella, speaking for the majority of the Supreme Court of Canada, “The
fundamental question is whether the granting of an injunction is just and equitable in all of
the circumstances of the case.”® The current motion seeking an mandatory injunction for
CSC to transfer the Applicant to a women’s institution and granting it is both just and

equitable in the given circumstances.

The Applicant’s judicial review application is not premature.

8. The Respondent argues that this application is premature as the decision in question is

”6 However,

“preliminary or interlocutory pending completion of the intake assessment.
this mischaracterizes the nature of the decision under review. The Applicant seeks judicial

review of the Respondent’s 10 January 2025 decision to place her in the men’s Regional

8 Calin, at
* CBC, at
® Google Inc v Equustek Solutions Inc, , at

® Written Submissions on Behalf of the Respondent, para 6(a)(i).


https://canlii.ca/t/ht0fw#par12
https://canlii.ca/t/hq979#par15
https://canlii.ca/t/h4jg2
https://canlii.ca/t/h4jg2#par25

Reception Centre at Springhill Institution for her intake assessment. The Applicant submits
that the choice of type of intake site and ultimate penitentiary placement are distinct

decisions, each with separate legal and procedural considerations.

9. Several factors support this distinction. First, each decision is governed by separate
Commissioner’s Directives, reflecting their distinct purposes and legal frameworks.’
Second, the choice of intake site and final penitentiary placement involve different
considerations—intake site selection is based on logistical and administrative factors,
whereas penitentiary placement considers long-term classification, security, and
rehabilitative needs. Third, the intake site decision does not predetermine or influence the
final penitentiary placement, which is made only after the intake assessment is complete.
Finally, these decisions are made by different decision-makers within Correctional Service

Canada, further underscoring their separateness.

10. Given these distinctions, the decision to place the Applicant in a men’s institution for her

intake assessment is a final and reviewable decision, not a mere step in an ongoing process.

11. If, however, this Court determines that the choice of intake site is an interlocutory decision,
the Applicant submits that exceptional circumstances warrant judicial review. The
placement of the Applicant in the men’s Regional Reception Centre has consequences “so
‘immediate and radical’ that they call into question the rule of law”, the definition of

exceptional circumstances as defined by the Federal Court of Appeal.®

12. These immediate and radical consequences are evident in the discussion of the three-part
test for an interlocutory injunction. The decision directly threatens multiple Charter rights,
including the Applicant’s rights to life, liberty, and security of the person under section 7,

as well as the right to be free from discrimination under section 15. By placing the

! . Preliminary Assessments and Post-Sentence Community

Assessments; : Security Classification and Penitentiary Placement.

8 Dugré c. Canada (Procureur general), , at


https://www.canada.ca/en/correctional-service/corporate/acts-regulations-policy/commissioners-directives/commissioner-directive-705-1.html
https://www.canada.ca/en/correctional-service/corporate/acts-regulations-policy/commissioners-directives/705-7.html
https://canlii.ca/t/jdpcb
https://canlii.ca/t/jdpcb#par35

Applicant in a facility that does not align with her gender identity, the decision raises

serious legal and human rights concerns that justify judicial intervention at this stage.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

DATED at the City of Dartmouth, in the Province of Nova Scotia, this 21% day of March, 2025.

EMMA ARNOLD\
Counsel for the Applicant
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