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Court File No.: 25-T-23 

FEDERAL COURT 

BETWEEN: 

KATHERINE BAGNALD 

Applicant 

and 

 

ATTORNEY GENERAL OF CANADA 

Respondent 

 

AFFIDAVIT OF LAURA SODERO 

I, LAURA SODERO, of the Halifax Regional Municipality, in the Province of Nova Scotia, 

AFFIRM AND SAY THAT: 

1. I am currently employed by the Government of Canada as a Community Parole Officer for 

Correctional Service Canada (“CSC”), a role I have held since November 2022. In this 

role, I supervise offenders who are on conditional or statutory federal releases in the 

community as well as preparing reports and planning of cases for potential community 

release while they are federally incarcerated.  

2. It is in this capacity that I am familiar with Ms. Bagnald’s case. I was the Community 

Parole Officer assigned to complete Ms. Bagnald’s preliminary assessment in early 2025, 

details of which are provided below.  

Preliminary Assessment Process 

3. When an offender is preparing to first enter the federal correctional system, having received 

a sentence of two years or more, a community parole officer will begin to assess the 

offender through what CSC calls a Preliminary Assessment. As set out in Commissioner’s 

Directive 705-1: Preliminary Assessments and Post-Sentence Community Assessments 

(“CD 705-1”), this process involves, among other things: 

• conducting an interview with the offender; 

• completing the Preliminary Assessment in the Offender Management System 

(OMS); 
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• informing the offender about the federal correctional system and answering any 

questions; 

• consulting information from other components of the criminal justice system 

related to the Preliminary Assessment, if available; 

• identifying and documenting in OMS any immediate security needs, as well as any 

alerts, flags, needs or other concerns (including any physical or mental health 

issues); and  

• registering if the offender identifies as gender diverse, including their desire to be 

sent to a men’s or women’s institution for the intake assessment. 

4. A copy of CD 705-1 is attached to my affidavit as Exhibit “A”. 

5. In accordance with subsection 2(a) of CD 705-1, I was the Community Parole Officer who 

prepared the Preliminary Assessment Report on Ms. Bagnald. A copy of my Preliminary 

Assessment Report is attached to my affidavit as Exhibit “B”. 

6. When an offender has indicated they are gender diverse, as in Ms. Bagnald’s case, further 

provisions regarding the preliminary assessment and subsequent intake assessment 

processes apply. These steps are described in Commissioner's Directive 100: Gender 

Diverse Offenders (“CD 100”). A copy of CD 100 is attached to my affidavit as Exhibit 

“C”. 

7. These steps include affording newly sentenced gender diverse offenders an opportunity to 

indicate if they have a preferred institution type (men’s or women’s), as set out on section 

31 of CD 100 (Exhibit “C”). In this case, Ms. Bagnald asked to be sent to a women’s 

institution, namely Nova Institution for Women. 

8. During the Preliminary Assessment of a gender diverse offender who has indicated their 

preference to be sent to an institution that better aligns with their gender for the intake 

process, CSC considers whether there is sufficient information to assess the risks and needs 

of the offender. In order to assist with making this determination, information such as police 

reports, court documents, previous federal sentence information and provincial 

correctional information can be used. 
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9. Where CSC cannot assess the offender’s risks and needs during the Preliminary 

Assessment, the intake institution for the completion of the initial assessment will be based 

on the offender’s current sex (i.e., anatomy), in compliance with section 31 of CD 100 

(Exhibit “C”). 

10. In Ms. Bagnald’s case, after consultations with others within CSC, including my supervisor 

and staff at Nova Institution for Women, it was determined that CSC did not have enough 

information to assess Ms. Bagnald’s risks and needs. Therefore, per section 31 of CD 100 

(Exhibit “C”), and as noted in my Preliminary Assessment Report (Exhibit “B”, page 4 

of 5), it was determined that Ms. Bagnald’s intake assessment would be done at a men’s 

institution, namely the Regional Reception Centre at Springhill Institution (“RRC”). 

Communicating the Preliminary Assessment Report 

11. On January 10, 2025, I had a conversation with Ms. Bagnald wherein I updated her about 

the preliminary assessment process. During this meeting, I told Ms. Bagnald that she would 

be going to the RRC for the completion of her intake process. She was being placed in a 

men’s facility, in alignment with her biological sex, as CSC required more information 

about her risks and needs. My supervisor was also present for this meeting. 

12. I recorded a summary of my discussion with Ms. Bagnald in a Case Work Record (CWR). 

A copy of this CWR is attached to my affidavit as Exhibit “D”. 

Intake Assessment  

13. Following the preliminary assessment, an intake assessment is done. It is during this 

process that an Institutional Parole Officer prepares an Assessment for Decision (or 

“A4D”), which sets out recommendations for an offender’s security classification and 

penitentiary placement. Before the final decision is made, the offender is given a copy of 

the A4D and any other required disclosure. They are then given an opportunity to rebut the 

recommendations in the A4D. The decision-maker then considers all this information in 

making their final determination on a security classification and placement for the offender. 

As it relates to gender diverse offenders, elements of this process are described in 

Commissioner’s Directive 705-7: Security Classification and Penitentiary Placement, a 
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copy of which is attached to my affidavit as Exhibit “E” as well as in CD 100 (Exhibit

“C”).

14. I make this affidavit in response to the Applicant’s motion for an extension of time to

commence a judicial review and for no other or improper purpose.

AFFIRMED before me at the Halifax Regional
Municipality, in the Province of Nova Scotia,
this 3rd day of March, 2025.
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This is Exhibit “A” to the Affidavit of
Laura Sodero affirmed before me this

3rd day of March, 2025.

A Commissioner of Oaths in and for the
Province of Nova Scotia

MSES
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Canada.ca
 

Correctional Service Canada
 

Corporate information
 

Acts, Regulations and Policy

Commissioner's Directives

  



Commissioner's Directive 705-1: Preliminary
Assessments and Post-Sentence Community
Assessments

Authorities
Corrections and Conditional Release Act (CCRA (Corrections and Conditional Release Act)),
sections 3, 3.1, 4, 23, 24, 
81 and 84

Purpose
To ensure that information is gathered and analyzed during the Preliminary Assessment and
the Post-Sentence Community Assessment.

Application
Applies to staff responsible for gathering and analyzing offender information and contact
information.

Content
Responsibilities
Procedures

Preliminary Assessments
Custody Rating Scale
Post-Sentence Community Assessments
Offenders Placed Directly in a Federal Institution upon Sentencing

Annex A Cross-References
Annex B Preliminary Assessment - Report Outline
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Responsibilities
1. The Parole Officer Supervisor will ensure:

a. the Preliminary Assessment, the Custody Rating Scale (decentralized intake and
offenders going to a women’s institution) are completed, and the Post-Sentence
Community Assessment is requested

b. the Manager, Assessment and Interventions/Manager, Intensive Intervention Strategy,
is notified in the event the Preliminary Assessment is not completed and/or the Post-
Sentence Community Assessment is not requested. Actions taken to ensure the
reports are completed will be documented in a Casework Record

c. within their quality assessment review of the Post-Sentence Community Assessment
Report, that the necessary steps have been taken or efforts have been made, by the
Parole Officers, to reach the identified source of community support. Actions taken to
reach the identified source of community support will be documented in the Post-
Sentence Community Assessment Report.

Annex C Post-Sentence Community Assessment - Report Outline

Number: 705-1

In Effect: 2023-09-11

Related links

Policy Bulletin 701

Commissioner's Directive
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Procedures

Preliminary Assessments

2. The community Parole Officer will:
a. conduct the interview with the offender by phone, videoconference or in person and

complete the Preliminary Assessment (outlined in Annex B) in the Offender
Management System (OMS) within five working days following notification to the
Correctional Service of Canada (CSC) of the pronouncement of the sentence. Any
exceptional circumstances (e.g., sentencing in a remote location) which delay these
activities will be documented in a Casework Record

b. complete/update the “Tombstone Data” fields in OMS (Offender Management
System) as outlined in Annex B

c. inform the offender about the federal correctional system and answer any questions
d. gather information regarding the offender's next of kin and emergency contacts
e. consult information from other components of the criminal justice system related to

the Preliminary Assessment, if available
f. identify and document in OMS (Offender Management System) any immediate

security needs, as well as any alerts, flags, needs or other concerns (including any
physical or mental health issues), excluding those to be entered by health
professionals

g. register if the offender identifies as gender diverse, including their desire to be sent to
a men’s or women’s institution for the intake assessment, and immediately notify the
Parole Officer Supervisor

3. When notified by the community Parole Officer of the offender’s gender-related needs, the
Parole Officer Supervisor will inform the Institutional Head at the intake site and the Area
Director/District Director to ensure procedures are followed per Commissioner’s Directive
(CD) 100 – Gender Diverse Offenders.

Custody Rating Scale

4. The community Parole Officer will complete the Custody Rating Scale before the offender
is transferred to a federal institution, pursuant to CD 705-6 – Correctional Planning and
Criminal Profile and CD 705-7 – Security Classification and Penitentiary Placement, when:

a. an offender requests a penitentiary placement in a women’s institution
b. an offender is in a region with a decentralized intake unit.
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Post-Sentence Community Assessments

5. The community Parole Officer will:
a. request the Post-Sentence Community Assessment(s) from the designated parole

office(s)
b. upon notification of the request, complete the Post-Sentence Community Assessment,

as outlined in Annex C, within 40 days of the offender’s admission to federal custody
when a new source of community support has been identified, and will:

i. send a written communication to the identified source of community support if
this source is unable to be reached via phone communications

ii. document these efforts/steps in the Post-Sentence Community Assessment
Report prior to locking it in OMS (Offender Management System).

Offenders Placed Directly in a Federal Institution upon Sentencing

6. The Manager, Assessment and Interventions/Manager, Intensive Intervention Strategy, will
ensure, within five days of the offender's admission, that:

a. the Preliminary Assessment is completed
b. the Custody Rating Scale is completed. If the offender is admitted to an Intake

Assessment Unit or a Regional Reception Centre, the Custody Rating Scale will be
completed as part of the intake assessment process in accordance with CD
(Commissioner's Directive) 705-7 ‒ Security Classification and Penitentiary Placement

c. the Post-Sentence Community Assessment is requested (excluding in the case of
international transfers as a Community Assessment is completed for transfers).

7. The institutional Parole Officer of the Intake Assessment Unit or Regional Reception Centre
will, within five days of the offender's admission:

a. complete the Preliminary Assessment
b. complete the Custody Rating Scale. If the offender is admitted to an Intake

Assessment Unit or a Regional Reception Centre, the Custody Rating Scale will be
completed as part of the intake assessment process in accordance with CD
(Commissioner's Directive) 705-7 ‒ Security Classification and Penitentiary Placement

c. request the Post-Sentence Community Assessment (excluding in the case of
international transfers as a Community Assessment is completed for transfers).
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Enquiries
Strategic Policy Division
National Headquarters
Email: Gen-NHQPolicy-Politi@csc-scc.gc.ca

Commissioner,

Anne Kelly

Annex A - Cross-References and Definitions

Cross-References

CD (Commissioner's Directive) 001 – Mission, Values and Ethics Framework of the
Correctional Service of Canada
CD (Commissioner's Directive) 087 – Official Languages
CD (Commissioner's Directive) 100 – Gender Diverse Offenders
CD (Commissioner's Directive) 228 – Information Management
CD (Commissioner's Directive) 559 – Visits
GL (Guideline) 568-7-1 – Management of Incompatible Offenders
CD (Commissioner's Directive) 700 – Correctional Interventions
CD (Commissioner's Directive) 701 – Information Sharing
CD (Commissioner's Directive) 702 – Indigenous Offenders
CD (Commissioner's Directive) 703 – Sentence Management
CD (Commissioner's Directive) 704 – International Transfers
CD (Commissioner's Directive) 705 – Intake Assessment Process and Correctional Plan
Framework
CD (Commissioner's Directive) 705-2 – Information Collection
CD (Commissioner's Directive) 705-6 – Correctional Planning and Criminal Profile
CD (Commissioner's Directive) 710-2 – Transfer of Inmates
CD (Commissioner's Directive) 710-3 – Temporary Absences
CD (Commissioner's Directive) 710-7 – Work Releases
GL (Guidelines) 712-1-1 – CCRA (Corrections and Conditional Release Act) Sections 84 and
84.1 Release Planning Process
CD (Commissioner's Directive) 715 – Community Supervision Framework
CD (Commissioner's Directive) 715-1 – Community Supervision
CD (Commissioner's Directive) 715-2 – Post-Release Decision Process
CD (Commissioner's Directive) 715-3 – Community Assessments
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CD (Commissioner's Directive) 784 – Victim Engagement
CD (Commissioner's Directive) 785 – Restorative Opportunities Program and Victim-
Offender Mediation Services
GL (Guideline) 800-3 – Consent to Health Service Assessment, Treatment and Release of
Information
Access to Information Act
Privacy Act

Definitions

Custody Rating Scale: a research-based tool used to assist in assessing the most appropriate
level of security for the penitentiary placement of an inmate.

Emergency contact: the person identified by an inmate who will be contacted by CSC
(Correctional Service of Canada) representatives in the event of an emergency or death.

Gender diverse: an umbrella term for gender identities or gender expressions that differ from
dominant cultural or societal expectations based on sex assigned at birth, which encompasses
all gender identities (e.g., non-binary, transgender, two-spirited).

*Other common terms associated with the term gender diverse are “gender variant” and
“gender non-conforming”. Someone who is gender diverse may or may not also identify as
transgender.

Next of kin: relative identified on the inmate’s contact list.

Sex: the biological classification of a person as female, male or intersex. It is usually assigned at
birth based on a visual assessment of external anatomy. Sex is primarily associated with
physical and physiological features, including chromosomes, gene expression, hormone levels
and function, and reproductive/sexual anatomy.

Source of community support: a person close to the offender or community agencies with
whom the offender wishes to maintain contact while incarcerated and/or in the community
and who can provide support.

Annex B

Preliminary Assessment - Report Outline

Checklist for the interview

Note: The information gathered for the Preliminary Assessment is mainly offender self-reported and
is subject to confirmation.
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1 Name of offender Alias(es)

2 Date of birth Place of birth               
           

3 FPS (Finger Print Section) number Sex       

Male___  Female___ 

Intersex___

4 Any gender-related needs identified Yes ____  No ____

5 Offender Location  

6 Marital Status Married ____ 

Common law ____ 
Separated ____

Single ____   

Divorced _____
Widowed____ 

Unknown ____

7 Preferred official language     English ____   

French ____ 

Need for translator
____

8 Citizenship Canadian ____ 

Dual citizenship:
___________ 

Unknown ____ 

Other country:
___________

9 Served in the Canadian Armed Forces Yes ____  No ____

10 
 

Race/Ethnicity Status
____________________   
Band no. ___________     
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11 Religion  

12 Contact in case of emergency        

  Name   

Relationship 

Address

Telephone 

Email address (only for sharing non-personal information) 

 

13 Next of kin contact  

  Name   

Relationship 

Address

Telephone   

Email address (only for sharing non-personal information) 

 

14 Interest in traditional healing path

Informed of sections 81 and 84 of the CCRA (Corrections and
Conditional Release Act)

Interested in section 81

Interested in section 84

Yes ____  No ____

Yes ____  No ____

Yes ____  No ____

Yes ____  No ____

15 Current offence(s)

Type of offence(s)

Length of sentence

Date of sentencing

Police force

 

16 Waiver signed as per section 12 of the CCRA (Corrections and
Conditional Release Act)

Yes ____  No ____
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17 The offender version of the offence(s) becomes a permanent
part of the Criminal Profile Report.

Offender version of offence(s) [description, violence, weapon
used, factors leading up to the decision to commit, and motive
for, the offence(s), part played by the offender in the offence(s),
name, role and status of accomplices, offender’s attitude
towards the offence(s), level of remorse, intent to appeal, etc.]

 

 

Immediate Needs

Security

________  May be affiliated with a security threat group

________  Concerns exist regarding incompatibles (pursuant to policy direction outlined in GL
(Guideline) 568‑7‑1 – Management of Incompatible Offenders)

________  Protected or confidential information exists (Do not enter Protected C information or
confidential information in the comments section. If uncertain, contact your supervisor
and/or Security Intelligence Officer.)

________  Previous institutional adjustment/integration concerns exist

Comments (for any checked indicator, explain)

 

 

CONTACTS FOR POST-SENTENCE COMMUNITY ASSESSMENT
(for all cases)

Name

Relationship

Contact type

Address

Telephone

Name

Relationship
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Contact type

Address

Telephone

Name

Relationship

Contact type

Address

Telephone

ADDITIONAL COMMENTS (if applicable)

 

 

 

PAROLE OFFICER'S ASSESSMENT

Institutional adjustment issues to incarceration and/or to serve sentence and/or any
concerns noted during the interview with regard to physical and mental health, gender,
ethnicity, culture, religion, language, being a visible minority, etc.

 

 

OFFICIAL IDENTIFICATION

Does the offender have copies of the following? If yes, encourage the offender to have the
available identification cards/documents sent to the institution as this will facilitate their
eventual reintegration to the community. The offender should also be encouraged to apply
for the missing cards/documents. All identification cards/documents will be tracked and
stored with the offender’s personal property.

Birth certificate

               YES/NO - Location*

Citizenship/permanent residency card

               YES/NO - Location*
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Indian Status card, Métis card, Non-Insured Health Benefits (NIHB) N-Number      

                YES/NO - Location*

Provincial health card    YES/NO - Location*

               Date d'expiration

Social insurance number or card

                YES/NO - Location*

Driver's license

                YES/NO - Location*

Other:   Location*

 

 

Does the offender need to request new copies of the above?      

              YES/NO

*             If applicable, add the name of the community support

Annex C - Post-Sentence Community Assessment -
Report Outline
If the offender is a federal recidivist, with the same community contacts, update only relevant
information.

In cases where the offender is a federal recidivist and the offender does not provide a contact,
previous contacts can be used.
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1 Notification to third
party

Contacts will be advised that information provided will be
shared with the offender.
Should the identity of the contact require protection, the
information will be documented in a Protected Information
Report.
The contact will be informed that a summary or "gist" of
any information disclosed will be provided to the offender
if this information is to be used in the decision making
process.

2 Source(s) of
information

For each contact, provide a synopsis which includes their
name, date of birth, occupation, relationship to the
offender, date of interview, description of the environment
where the interview took place (if relevant) and other
relevant observations about this person.
Indicate the contact’s criminal history or Canadian Police
Information Centre (CPIC) results, if applicable.

3 Offender’s relationship
with the contact or
significant others

Based on information provided by the contact, provide an
assessment of:

the nature of the relationship between the offender and
contact
their ability to provide support to the offender during the
sentence and upon release to the community.

4 Criminal history Contact’s comments on:

the offender’s criminal behaviour (the age at which
problems with the law started, type and frequency of
offences, history of placement in juvenile or adult
institutions)
the offender’s performance on bail
original charges versus final outcome, and fairness of the
sentence
the offender's accountability, motivation, responsivity and
engagement.

Parole Officer’s assessment of:

the contact’s attitude toward the offender’s criminal
behaviour and ability to successfully reintegrate, the
nature and gravity of the offence and the degree of
responsibility of the offender.
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5 Contributing factors Contact’s comments on:

what contributed to the offender’s criminal activity
awareness or use of social or community services by the
contact and the offender, including those related to
gender, ethnicity, culture, religion, language and/or visible
minorities, as relevant
the offender’s motivation to engage in their Correctional
Plan.

Parole Officer’s assessment of:

availability of community resources that could address the
offender’s needs upon release (if applicable), ensuring
consideration of needs related to gender, ethnicity,
culture, religion, language and/or being a visible minority.

6 Indigenous social
history and sections 81
and 84
(see CD
(Commissioner's
Directive) 702)

 
When the Post-Sentence Community Assessment is being
conducted for an Indigenous offender, the Parole Officer
will include, where applicable, Indigenous community
leaders or representatives.
They will also take that opportunity to provide information
on sections 81 and 84 of the CCRA (Corrections and
Conditional Release Act), and encourage the development
of custody or release planning for that offender at the
earliest time.
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7 Temporary absences
and private family
visits (as applicable)

Contact’s comments on:              

family eligibility and interest in participating in private
family visits
interest in receiving the offender on temporary absences
and the ability and willingness to provide suitable
accommodation
concerns with respect to family violence (current or past
relationships)
the offender’s past and present marital status and
parenting responsibilities.              

Parole Officer’s assessment of:              

the value the contact and offender place on family
the family dynamics
the relevance of unescorted temporary absences and
private family visits, including reporting and supervision
requirements, type and frequency of contacts.

8 Overall assessment Parole Officer’s assessment of:              

level and quality of the source of community support
available to the offender
victim concerns identified by the contacts about harm they
suffered or that others suffered; discrepancies in how the
offender and the contacts describe the relationships; fear
or safety concerns expressed by the contacts; etc.

Date modified:
2025-02-27
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This is Exhibit “B” to the Affidavit of
Laura Sodero affirmed before me this

3rd day of March, 2025.

A Commissioner of Oaths in and for the
Province of Nova Scotia
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Correctional Service
Canada

PROTECTED ONCE COMPLETED
[ ]A   [X]B   [ ]C
PERSONAL INFORMATION BANK

Page 1
EV PREM/PREL ASS.

Completing Operational Unit
PRELIMINARY ASSESSMENT REPORT NS WOMEN'S SUPERVISION UNIT   

The gathered information for the Preliminary Assessment is mainly offender self reporting; and is subject to
confirmation.

IDENTIFICATION SENTENCE MANAGEMENT

FPS:        Sentence: 2 Years 0 Months 0 Days
Family Name: BAGNALD                       Sentence Number: 1
Given Name(s): KATHERINE           Sentence Commencement: 2025/01/03

ETHYL               UTA:
Sex: FEMALE                        DPE:
DOB: 2003/03/01 FPE:
Citizenship: CANADIAN                      SRD:
Deportable: NO WED: 2027/01/02
Marital Status: SINGLE                        LTED:
Preferred Language: ENGLISH                       APR: NO
Home Language: PED set at 1/2: NO
Need for Translator: NO                            Judicial Review: NO
Alias(es): NO Long Term Supervision: NO

CONTACT IN CASE OF EMERGENCY

Note:

Dangerous Offender: NO
Any
offender-identified
gender considerations? YES                           

            
Telephone Number:

Address: UNKNOWN                       
                              
                              
HALIFAX                       
NOVA SCOTIA                   

Name: WOOD, KIMBERLY
Relationship: FRIEND                        

Waiver signed: YES  
OFFENCE FOR WHICH CURRENTLY SENTENCED

No. Type of Offence Years Months Days Police Force
Sentence

1 CCC 344     1A        ROBBERY - USE REST/PROH FIREARM         2 0 0 HALIFAX REG PS             
2 CCC 344     1A        ROBBERY - USE REST/PROH FIREARM         2 0 0 HALIFAX REG PS             
3 CCC 733.1   1A        FAIL TO COMPLY WITH PROBATION ORDER     0 0 45 HALIFAX REG PS             

NO      Smoker:

Offender's Version of offence:  (description, violence, weapon, etc.)
Waiver signed
 
Sentenced to 2 years January 3, 2025 in Halifax, Nova Scotia

CSC 2005 (R-14-03) OMS    VERS (12) Copy = Offender
Ce formulaire existe aussi en français. Original = Offender CM File
PRELIMINARY ASSESSMENT REPORT DISTRIBUTION

Page 1
Date and Time Locked  2025/01/10 14:10                TIME IS BASED ON A 24-HOUR CLOCK PERIOD.

of 5
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OFFENDERS CHARGES:
 
CC 344(1) Robbery
 
CC 344(1) Robbery
 
CC 344(1) Robbery
 
CC 733.1(1)(A) Breach of Probation
 
 
OFFENDER'S VERSION OF OFFENCE:
 
 
Ms. Katherine Bagnald is a trans-female who uses the pronouns of she/her. Ms. Bagnald
has received a sentence of two years for Robbery (x3) and Breach of Probation. She
has no intents on appealing her charges. In regard to the index offences, Ms. Bagnald
detailed a challenging period in her life leading up to the offences of being
homeless, addicted to drugs, and not receiving mental health help that she required
as the driving forces for her Robberies. Ms. Bagnald robbed three gas stations to
obtain money to fuel her drug addiction. Ms. Bagnald described that she chose the
Irving gas stations as she knew their protocol for robberies and that they would not
resist giving her the money. All three robberies occurred on the same day. She
described an adrenaline rush and a calmness during the robbery that surprised her.
After the first, Ms. Bagnald was of the mind set of “why not” since she felt she had
successfully completed the first and had used the money obtained on drugs already. At
the time, she was heavily addicted to fentanyl, crack cocaine, and cocaine. She was
using some substances intravenously and was doing poorly mentally. She felt she had
nothing else to lose in her life, needed help, and wanted to do something significant
enough that authorities could not ignore her. Ms. Bagnald described that she was the
sole person involved in the offences, no associates were involved. While she did
indicate to the employees of the gas stations that she was carrying a knife, she was
not and did not brandish a weapon.
 
 
Ms. Bagnald reported that after the robberies she had used the money on substances
and was homeless living in the Scotia Square Mall area. She was around other people
who were using drugs and was exhausted by the life and environment. She turned
herself in to the Halifax Police station and confessed to her offences. She described
that she was rude to the police at the time due to her poor mental state. Ms. Bagnald
noted that now she would not be rude with police or staff due to doing better
mentally.
 
Ms. Bagnald expressed remorse over her offences and the impact of her offences on the
employees at the gas stations she robbed. Ms. Bagnald described herself being robbed
previously by a small group and noted that it was one of the worst experiences of her
life. She is regretful that she could have caused fear and similar negative emotions
to other people.

OTHER CONTACTS FOR POST-SENTENCE CA

DOB 2003/03/01 NS WOMEN'S SUPERVISION UNIT   
FPS        NAME BAGNALD, KATHERINE ETHYL

LOC.

PROTECTED ONCE COMPLETED
[ ] A  [X] B  [ ] C
PERSONAL INFORMATION BANK

Page 2

EV PREM/PREL ASS.

Address: UNKNOWN                       
Name: WOOD, KIMBERLY
Relationship: FRIEND                        

CSC 2005 (R-14-03) OMS    VERS (12) Copy = Offender
Ce formulaire existe aussi en français. Original = Offender CM File
PRELIMINARY ASSESSMENT REPORT DISTRIBUTION

Page 2
Date and Time Locked  2025/01/10 14:10                TIME IS BASED ON A 24-HOUR CLOCK PERIOD.

of 5
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DOB 2003/03/01 NS WOMEN'S SUPERVISION UNIT   
FPS        NAME BAGNALD, KATHERINE ETHYL

LOC.

PROTECTED ONCE COMPLETED
[ ] A  [X] B  [ ] C
PERSONAL INFORMATION BANK

Page 3

EV PREM/PREL ASS.

            
Telephone Number:

                              
                              
HALIFAX                       
NOVA SCOTIA                   

(impressions of offender, attitude about conviction, intention to appeal,
 education, previous convictions, unlawfully at large, particular situation)

ADDITIONAL COMMENTS:

ADDITIONAL COMMENTS:
 
In regards to what led to her index offences as well as circumstances of her life at
the time, Ms. Bagnald described a difficult upbringing as a youth. She noted that she
struggled with addictions since 12 years old which consisted of drinking alcohol
regularly and cannabis. She would also drink cough syrup heavily until 18 years old.
At 14 she tried cocaine and ecstasy – by 16 she had failed a grade of school and was
addicted to narcotics as well as anything she could obtain.  Ms. Bagnald described
her drug use as a coping mechanism to being sexually assaulted and abused by her
mother’s boyfriend at a young age as well as a different boyfriend of her mother’s at
16 years old. Her first charge as a youth was due to pulling a knife of this man. She
was in and out of her mother’s home due to the abuse. At 18 years old she was
sexually assaulted by two men. During this time, she was in and out of group homes as
well as homeless and struggling with her addiction. Ms. Bagnald reports being a
former sex-worker.
 
Ms. Bagnald obtained a charge for threats due to threatening to kill the father of
her now ex-girlfriend at the time as he had abused his daughter. She reported
previous relationships as being abusive and unhealthy, at times it was due to her and
her partners sharing similar traumas and not being able to cope.
 
Ms. Bagnald described periods of sobriety, reaching three years, and obtaining a job
doing traffic control however she continued to struggle with her mental health and
homelessness. She had lived at Honour House in Halifax, in Yarmouth, and Truro
seeking supports.
 
Ms. Bagnald did not complete her education and looks forward to the opportunity to
engage in schooling during her incarceration. Further, she is interested in engaging
in any trainings, programs, and opportunities to better herself during her sentence.
Ms. Bagnald described being spiritual and would like to engage with cultural and
religious supports as well.
 
Regarding future release plans and Case Management planning, Ms. Bagnald described
being determined to do well on her releases and engage with supports as well as
schooling. There would be a preference for release destinations outside of the HRM.
Ms. Bagnald reports positive support from her father. Her mother has a criminal
record and may have active criminal charges.
 
Ms. Bagnald reports a diagnosis of PTSD and would like to work further with mental
health supports and services.
 
Regarding her institutional behaviors, Ms. Bagnald reports that she was in a physical
fight once at CNSCF and that her attitude towards staff as improved. She described
being disrespectful when she first arrived in March 2023 but has now improved and
gets along well with staff and other offenders. She reports no known incompatibles.
 

CSC 2005 (R-14-03) OMS    VERS (12) Copy = Offender
Ce formulaire existe aussi en français. Original = Offender CM File
PRELIMINARY ASSESSMENT REPORT DISTRIBUTION

Page 3
Date and Time Locked  2025/01/10 14:10                TIME IS BASED ON A 24-HOUR CLOCK PERIOD.
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Ms. Bagnald reports a Weapons Ban for Life. No outstanding charges were reported.
 
 
PAROLE OFFICER’S ASSESSMENT:
 
Ms. Bagnald was insightful into her own risk factors, cycle of substance abuse and
criminality, and awareness into what she needs to do to break the cycle to lead a
healthy life. She noted that she has significant trauma which contributed to poor
coping skills by utilizing substance abuse to manage and is interested in programming
and supports to help her gain more useful and practical skills. Ms. Bagnald expressed
remorse over her offences and negative impact it may have caused the employees of the
gas stations she robbed. Ms. Bagnald was engaged throughout the interview and is
treating her sentence as an opportunity for good and to better her life for the
long-term. She noted no concerns regarding her future incarceration and intends to
focus on herself during her sentence.
 
Pursuant to CD 100, as CSC currently does not have sufficient information to assess
Ms. Bagnald’s risks and needs, the intake institution for the OIA will be based on
their current sex. During a meeting held on 2025-01-10, with POS Cavanaugh, the
writer, and the offender, they were informed that they will be sent to an institution
based on their current sex where they will undergo the OIA process. After which, they
will be placed according to the offender’s gender identity or expression in a men’s
or a women’s institution, if that is their preference, regardless of their sex (i.e.,
anatomy) or the gender/sex marker on their identification documents unless there are
overriding health or safety concerns that cannot be resolved.
 
 
LS/
 
CC PBC Atlantic, Springhill Institution /file, Ms. Bagnald (offenders copy)

IMMEDIATE NEEDS

PRELIMINARY ASS. - SECURITY   
NO May be affiliated with organized crime/gang                      
NO Concerns exist regarding incompatibles                           
NO Protected or confidential information exists                     
YES Previous institutional adjustment concerns exist                 
Details regarding identified needs:
  Physical fight at CNSCF on 2024-07-02  Assault Inmate at CNSCF on 2024-11-25 
Attempt to divert medication on 2024-04-07

Interested in traditional healing path:
Informed of 81:
Informed of 84:

Interested in 81:
Interested in 84:

NO           
YES          
YES          

NO           
NO           

Date
   Y    M   D

SODERO, LAURA
2025/01/07

PAROLE OFFICER                

Completing Officer - Signature

DOB 2003/03/01 NS WOMEN'S SUPERVISION UNIT   
FPS        NAME BAGNALD, KATHERINE ETHYL

LOC.

PROTECTED ONCE COMPLETED
[ ] A  [X] B  [ ] C
PERSONAL INFORMATION BANK

Page 4

EV PREM/PREL ASS.

CSC 2005 (R-14-03) OMS    VERS (12) Copy = Offender
Ce formulaire existe aussi en français. Original = Offender CM File
PRELIMINARY ASSESSMENT REPORT DISTRIBUTION

Page 4
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Date
   Y    M   D

CAVANAUGH, DANA
2025/01/10

PAROLE OFFICER SUPERVISOR     

CSC Supervisor - Signature

Date
Y     M     D

Signature

Copy provided to offender by

Date

Offender - Signature
Y      M     D

I acknowledge receipt of a copy of this document

DOB 2003/03/01 NS WOMEN'S SUPERVISION UNIT   
FPS        NAME BAGNALD, KATHERINE ETHYL

LOC.

PROTECTED ONCE COMPLETED
[ ] A  [X] B  [ ] C
PERSONAL INFORMATION BANK

Page 5

EV PREM/PREL ASS.

CSC 2005 (R-14-03) OMS    VERS (12) Copy = Offender
Ce formulaire existe aussi en français. Original = Offender CM File
PRELIMINARY ASSESSMENT REPORT DISTRIBUTION
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A Commissioner of Oaths in and for the
Province of Nova Scotia

This is Exhibit “C” to the Affidavit of
Laura Sodero affirmed before me this

3rd day of March, 2025.
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Canada.ca
 

Correctional Service Canada
 

Corporate information

Acts, Regulations and Policy
 

Commissioner's Directives

 

 

Commissioner's directive 100: Gender
diverse offenders

Authorities
Corrections and Conditional Release Act (CCRA), sections 4, 23 and 70
Canadian Human Rights Act, subsection 3(1)

Purpose
To provide direction on procedural changes that reflect the Correctional
Service of Canada’s (CSC’s) commitment to meeting the needs of its gender
diverse offender population in ways that respect their human rights and
ensure their safety and dignity as well as the safety of others in the
institutions and community

Applications
Applies to all staff working with gender diverse offenders

Contents
Responsibilities
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Procedures
Flag, Need and the Gender Considerations Screen in OMS
Intake
Intake Assessment Process
Voluntary and Involuntary Transfers
Other Gender-Informed Measures
Collection, Display and Sharing of Gender and Sex Information

Enquiries
Annex A
Case Conferences
Immediate Needs – Gender Considerations (Individualized Protocol) –
Report Outline

Number: 100

In Effect: 2022-05-09

Related links

Policy Bulletin 685

Commissioner's Directive
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Responsibilities
1. The Assistant Commissioner, Policy, in collaboration with internal and

external partners, as required, will:

a. provide a strategic leadership function with respect to the
development of policies and practices that support CSC’s
commitment to addressing the needs of gender diverse offenders

b. lead and support research projects related to correctional
programs and assessment tools for gender diverse offenders

c. assist sectors in addressing new and emerging policy issues and
trends with respect to gender diverse offenders, and in responding
accordingly

d. monitor trends and performance for the purpose of continuous
improvement, decision-making, and implementation of best
practices.

2. The Assistant Commissioner, Correctional Operations and Programs,
will:

a. be the final decision-maker for penitentiary placements in a men’s
institution and transfers from a women’s to a men’s institution,
including men’s section 81 facilities and CSC’s Indigenous Healing
Lodges for men

b. ensure continued access to correctional interventions for gender
diverse offenders.

3. The Deputy Commissioner for Women will be the final decision-maker
for penitentiary placements in women’s institutions and transfers to
women’s institutions, including women’s section 81 facilities and CSC’s
Indigenous Healing Lodges for women.
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4. The Assistant Commissioner, Human Resource Management, in
collaboration with others as required, will:

a. ensure that training on gender identity and expression is current
and mandatory for all staff

b. engage with relevant external stakeholders, including gender
diversity advocacy groups, when developing and updating staff
training material.

5. The Assistant Commissioner, Corporate Services, will ensure:

a. gender diverse offenders are provided with institutional clothing
that better aligns with their gender identity or expression

b. procurement mechanisms are in place to provide access to
gender-specific personal property.

6. The Assistant Commissioner, Health Services, in collaboration with
others as required, will ensure:

a. the provision of essential physical and mental health care to
gender diverse offenders (including in the case of a gender-
affirming surgery) is according to the National Essential Health
Services Framework, developed in accordance with the most recent
edition of the World Professional Association for Transgender
Health Standards of Care

b. health services staff are aware of and follow the World Professional
Association for Transgender Health Standards of Care

c. continuity of care for gender diverse offenders, further to
penitentiary placement and/or transfers, including in section 81
facilities and CSC’s Indigenous Healing Lodges.

7. The Regional Deputy Commissioner will:
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a. determine the type of intake site (men’s or women’s) gender
diverse offenders are assigned to if CSC has sufficient information
to assess the offender’s risks and needs and a case conference per
Annex B occurred

b. participate in case conferences related to penitentiary placements
and transfers of gender diverse offenders, as required

c. in collaboration with Institutional Heads and District Directors, and
others as required, create opportunities to promote awareness
among staff and offenders on the human rights and needs of
gender diverse offenders.

8. The Institutional Head/District Director will:

a. ensure a process is in place for the development, consistent use
and adherence to the terms of individualized protocols

b. ensure that a case conference per Annex B occurs between the
sending and receiving institutions, for penitentiary placements and
transfer requests of gender diverse offenders

c. participate in case conferences related to penitentiary placements
and transfers of gender diverse offenders, as required

d. ensure offenders have access to external resources and networks
that are respectful and reflective of gender diversity

e. foster behaviours and practices among staff and offenders that
promote a safe and inclusive environment in institutions, including
Community Correctional Centres

f. foster an environment where 2SLGBTQI+ inclusive activities,
services and interventions can take place and allow offenders to
form 2SLGBTQI+ associations or committees that will meet their
needs and interests.
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9. The Parole Officer will:

a. complete the Preliminary Assessment in accordance with CD 705 1
– Preliminary Assessments and Post-Sentence Community
Assessments

b. update the Correctional Plan per the requirements set out in CD
710 1 – Progress Against the Correctional Plan, when the Gender
Considerations Need is activated in the Offender Management
System (OMS)

c. assist offenders in their request to complete legal name changes

d. activate the Gender Considerations Need in OMS if the offender,
while on conditional release, requests one or more gender-related
accommodations, and complete the applicable sections in the
individualized protocol, in collaboration with the offender

e. provide confirmation to the Sentence Management Officer
following an offender’s gender-affirming surgery involving a
change to their genitalia

f. liaise with the community Parole Officer to ensure the offender is
provided with continuity of service, including gender-related
services

g. ensure necessary referrals are completed to address needs,
including gender-related needs, and to facilitate the offender's
transition to the community

h. ensure that an offender’s gender-related needs are considered
and addressed as part of the pre-release decision-making process
and when reviewing the Community Strategy (e.g., referral to a
Community Correctional Centre/Community-Based Residential
Facility).
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10. Staff completing the Immediate Needs Identification Interview will
activate the Gender Considerations Need in OMS if the offender
requests at least one gender-related accommodation, as well as
complete the individual protocol sections in collaboration with the
offender, and immediately advise the Correctional Manager for
finalization.

11. The Correctional Manager will activate the Gender Considerations
Need in OMS if the offender requests at least one gender-related
accommodation, at any time during their sentence, and will complete
and finalize an individualized protocol in collaboration with the
offender.

12. The Parole Officer Supervisor is the final decision-maker for
individualized protocols when the community Parole Officer does not
support the accommodation requested by the offender in one or more
sections of the individualized protocol.

13. The Assistant Warden, Operations, is the final decision-maker for
individualized protocols when the Correctional Manager does not
support at least one gender-related accommodation requested by the
offender.

14. Following confirmation of gender-affirming surgery involving a change
to genitalia, the Sentence Management Officer will update the
offender’s sex in OMS, in accordance with CD 703 – Sentence
Management.

15. Any staff member, volunteer or contractor to whom an offender
discloses their gender-related accommodation needs must advise the
offender to notify the Correctional Manager or the community Parole
Officer.
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16. All staff will report any behaviour that is disrespectful or discriminatory
as outlined in CD 001 – Mission, Values and Ethics Framework of the
Correctional Service of Canada and CD 060 – Code of Discipline.

17. All staff members whose duties require them to be aware of the
existence of an offender’s individualized protocol are required to abide
by its provisions.

Procedures
18. Policy provisions and procedures that apply to men’s institutions

continue to apply to all offenders residing in those institutions, unless
otherwise indicated in this policy.

19. Policy provisions and procedures that apply to women’s institutions
continue to apply to all offenders residing in those institutions, unless
otherwise indicated in this policy.

Flag, Need and the Gender Considerations Screen in OMS

20. When the community Parole Officer completes the Preliminary
Assessment in OMS, and the offender has indicated they are gender
diverse, the community Parole Officer will check the “Any offender
identified gender considerations?” field and the Gender Identity and
Expression flag in OMS will automatically be activated.

21. During the Immediate Needs Admission Interview, if the offender
requests one or more gender related accommodations, the staff
completing the interview will activate the Gender Considerations Need
in OMS and complete the individualized protocol sections, as identified
in Annex C, in collaboration with the offender. The Correctional
Manager will then be advised of such for finalizing purposes.
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22. After activating the Gender Considerations Need in OMS, during the
Immediate Needs Interview or at any point during an offender’s
sentence, the individualized protocol will be completed by staff
activating the need and finalized by the Correctional Manager within 24
hours or by the community Parole Officer within one working day.

23. If a Gender Considerations Need is already active in OMS upon a
readmission, transfer or conditional release, the Correctional Manager
or community Parole Officer will review the existing individualized
protocol with the offender and update it, if required.

24. Upon conditional release, during the initial interview with the
community Parole Officer, if the offender requests one or more
gender-related accommodations, the community Parole Officer will
activate the Gender Considerations Need in OMS and complete the
individualized protocol sections in collaboration with the offender.

25. At any time during an offender’s sentence, if the offender requests one
or more gender related accommodations, the Correctional Manager or
the community Parole Officer (when the offender is on conditional
release) will complete the individualized protocol in the Immediate
Needs – Gender Considerations screen in OMS. The individualized
protocol will be updated throughout the offender’s sentence, as
needed.

26. The Correctional Manager or community Parole Officer will:

a. ensure the individualized protocol is developed in collaboration
with the offender and reflects their gender-related needs

b. update the individualized protocol as required

c. end the individualized protocol when the offender indicates that
there is no longer a need for gender-related accommodation
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d. ensure that the initial and updated versions of the individualized
protocol are signed by the offender and placed on their Case
Management file. A copy will be provided to the offender.

27. In cases where the Correctional Manager or the community Parole
Officer does not approve a requested accommodation in the
individualized protocol, the Assistant Warden, Operations, or the Parole
Officer Supervisor will make the final decision and finalize the
individualized protocol within three business days, following a
discussion with the offender. The Assistant Warden, Operations, or the
Parole Officer Supervisor will also ensure that the rationale to approve
or deny the accommodation is documented under the applicable
section of the individualized protocol.

28. When the conditions resulting in the denial of accommodation in the
individualized protocol change, the request will be reviewed and the
individualized protocol will be updated, as needed, within the
timeframe specified above.

29. Staff of the chosen gender, as specified in the offender’s individualized
protocol, will conduct the security procedures, as identified in Annex C.
Exceptions may only be tolerated in emergency situations, where an
accommodation would create an overriding health or safety concern
that cannot be resolved. This will be recorded in accordance with CD
568 2 – Recording and Sharing of Security Information and Intelligence.

30. When an offender requests new gender-related accommodations
during a security procedure:

a. staff will verify if the offender has an individualized protocol in
OMS, abide by its provisions or make required updates to the
applicable sections prior to proceeding
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b. if the offender does not have an existing individualized protocol,
staff will activate the Gender Considerations Need in OMS and
complete the individualized protocol sections prior to proceeding.
The individualized protocol will be finalized by the responsible staff
in OMS without delay

c. the individualized protocol will be signed by the offender without
delay, and placed on their Case Management file. A copy will be
provided to the offender

d. when it is not possible to complete every section of the
individualized protocol prior to the procedure, only the relevant
section must be completed and others will indicate “no
preferences”. A full individualized protocol will be completed and
finalized by the responsible staff per applicable timeframe.

Intake

31. Prior to admission, staff will ensure that newly sentenced gender
diverse offenders are provided with an opportunity to indicate if they
have a preferred institution type (men’s or women’s). Should CSC have
sufficient information to assess the offender’s risks and needs, a case
conference per Annex B will occur, without delay, to determine the type
of intake site. In cases where CSC cannot assess the offender’s risks
and needs, the intake site for initial assessment will be based on their
current sex.

32. A summary of this case conference will later be recorded in the
Assessment for Decision for the offender’s security level and
penitentiary placement.

33. Gender diverse offenders returning to federal custody from the
community will be sent to the institution type (men’s or women’s) that
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better aligns with their gender identity or expression, if that is their
preference, unless there are overriding health or safety concerns that
cannot be resolved. In such situations, a case conference per Annex B
will be held without delay to determine the most appropriate
institution type.

34. A summary of this case conference will be recorded in the Assessment
for Decision for the offender’s security level and penitentiary
placement, where applicable.

Intake Assessment Process

35. The intake assessment process is completed per policy, and the type of
assessment tools and supplementary assessment tools that are
administered should accord with the type of intake institution where
the offender is residing (i.e., men’s or women’s).

36. After completing the intake assessment process, offenders will be
placed according to their gender identity or expression in a men’s or a
women’s institution, if that is their preference, regardless of their sex
(i.e., anatomy) or the gender/sex marker on their identification
documents. In the event there are overriding health or safety concerns
that cannot be resolved, the offender will be placed in a site that better
aligns with their current sex (i.e., anatomy).

37. When a gender diverse offender requests a penitentiary placement in
an institution that does not align with their current sex:

a. the offender will be provided with an opportunity to speak with a
staff member from the potential receiving site to ask questions

b. the offender will be consulted and involved in the decision-making
process. This will be documented in the Assessment for Decision
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c. a case conference per Annex B will occur without delay and the
results of the case conference will be documented in the
Assessment for Decision.

38. Upon completion of the Assessment for Decision for the offender’s
security level and penitentiary placement, the offender will be given a
copy of the report, and an opportunity to provide written or oral
representation on the recommendation within two working days. The
decision-maker will consider the offender’s input, if any, prior to
rendering their decision.

39. The Institutional Head of the intake institution, in consultation with the
Regional Deputy Commissioner, as applicable, will forward the
penitentiary placement and offender’s security level recommendations
for final decision-making to the Assistant Commissioner, Correctional
Operations and Programs, (for requests to a men’s institution) or the
Deputy Commissioner for Women (for requests to a women’s
institution).

Voluntary and Involuntary Transfers

40. Throughout their sentence, offenders may apply for a voluntary
transfer to a men’s or a women’s institution according to their gender
identity or expression.

41. The voluntary and involuntary transfer processes will be completed per
CD 710 2 – Transfer of Inmates and GL 710 2 3 – Inmate Transfer
Processes.

42. All transfer requests to a different institution type (i.e., men’s to
women’s or vice versa) are assessed on a case-by-case basis and
require an Assessment for Decision that includes a security
classification review and a transfer recommendation. The Assessment

39 

https://www.canada.ca/en/correctional-service/corporate/acts-regulations-policy/commissioners-directives/710-2.html
https://www.canada.ca/en/correctional-service/corporate/acts-regulations-policy/commissioners-directives/guidelines/710-2-3.html
https://www.canada.ca/en/correctional-service/corporate/acts-regulations-policy/commissioners-directives/guidelines/710-2-3.html


for Decision will also document the results of the Security
Reclassification Scale (SRS)/Security Reclassification Scale for Women
(SRSW) and identify any health or safety concerns (including mitigation
strategies and accommodation measures considered at both sites, and
why these measures were accepted or rejected and deemed sufficient
or insufficient).

43. The Assessment for Decision is written by the Parole Officer/Primary
Worker at the sending institution.

44. For offenders applying to transfer to a women’s institution, the Primary
Worker at the receiving institution will complete the SRSW. For
offenders applying to transfer to a men’s institution, the Parole Officer
at the receiving institution will complete the SRS.

45. The sending institution will hold a case conference per Annex B,
without delay, and incorporate the receiving institution’s comments
(including any dissenting opinions) in the Assessment for Decision.

46. When an offender submits a gender-related request for a transfer, they
will be provided with an opportunity to speak with a staff member from
the potential receiving site to ask questions, without delay.

47. The offender will be consulted and involved in the decision-making
process. This will be documented in the Assessment for Decision.

48. The offender will be given a copy of the Assessment for Decision. If a
recommendation is made to change the security level or if the
recommendation does not support the transfer, the offender will be
provided with an opportunity to submit written representations before
a final decision is made.

49. In the event the request is denied or the offender withdraws their
application, their security classification will remain unchanged and will
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not be impacted by the results of the SRS/SRSW, which might have
changed their security classification.

50. Should the offender disagree with the transfer or the security-level
decision associated with the transfer request, they may submit a high
priority grievance to the national level.

51. The Institutional Head of the sending institution, in consultation with
the Regional Deputy Commissioner, as applicable, will forward the
transfer recommendation for final decision-making to the Assistant
Commissioner, Correctional Operations and Programs, (for requests to
a men’s institution) or the Deputy Commissioner for Women (for
requests to a women’s institution).

Other Gender-Informed Measures

52. When gender diverse offenders request access to private showers or
toilets, measures to ensure safety and privacy will be provided and
documented in the appropriate section of the individualized protocol.

53. The needs of gender diverse offenders will be considered as a
vulnerability risk component in the completion of the Double-Bunking
Cell Placement Assessment per CD 550 – Inmate Accommodation.

54. All gender diverse offenders will be provided with institutional clothing
per CD 352 – Inmate Clothing Entitlements, in accordance with the type
of institution (men’s or women’s) and the applicable institutional dress
code where they reside, while respecting their gender expression (cut
and size), if that is their preference.

55. All offenders, including gender diverse offenders, may purchase effects
(men’s or women’s) from the National Supply Catalogue, regardless of
the type of institution (men’s or women’s) where they reside. The
Institutional Head may approve with restrictions, or deny an item, per
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CD 566 12 – Personal Property of Offenders. In both instances, the
Institutional Head must document a rationale for their decision and
share it with the offender.

56. Following a first transfer to a different type of institution (men’s or
women’s), an offender is entitled once, within 30 days of admission, to
replace personal property items received from outside sources, in
accordance with the processes for admissions and readmissions in CD
566 12 – Personal Property of Offenders.

57. Offenders may purchase canteen items in accordance with their
gender identity or expression.

Collection, Display and Sharing of Gender and Sex Information

58. Steps must be taken to maximize the privacy and confidentiality of any
information related to an offender’s gender identity or expression. This
information will only be shared within CSC with those directly involved
with the offender’s care and only when relevant, unless otherwise
agreed to by the offender.

59. With respect to the sharing of information with external parties that
are not directly involved in the care or supervision of the offender,
refer to CD 701 – Information Sharing.

60. Any discussions with the offender or among staff that touch on an
offender’s gender identity or expression must occur privately, out of
hearing range of anyone else that does not have a need to know.

61. An offender’s sex code in OMS will not change unless the offender
undergoes gender-affirming surgery involving a change to their
genitalia.
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62. In all written documentation (including name tags and other CSC-
issued identification) and oral communications, whenever an
offender’s name is mentioned, staff will use the offender’s chosen first
or middle name(s) and chosen pronoun(s), in accordance with the
individualized protocol. The full legal name, as recognized by Sentence
Management, will only be used exclusively when legally required (e.g.,
suspension warrant) or as produced in CSC’s header information.

Enquiries
58. Strategic Policy Division

National Headquarters
Email: Gen-NHQPolicy-Politiques@CSC-SCC.gc.ca

Commissioner,

Original signed by:
Anne Kelly

Annex A
 

Cross-References and Definitions

Cross-References

CD 001 – Mission, Values and Ethics Framework of the Correctional
Service of Canada
CD 060 – Code of Discipline
CD 081 – Offender Complaints and Grievances
CD 228 – Information Management
GL 254-3 – Workplace Accommodation
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CD 352 – Inmate Clothing Entitlements
CD 550 – Inmate Accommodation
CD 566-7 – Searching of Offenders
CD 566-12 – Personal Property of Offenders
CD 577 – Staff Protocol in Women Offender Institutions
CD 701 – Information Sharing
CD 703 – Sentence Management
CD 705-1 – Preliminary Assessments and Post-Sentence Community
Assessments
CD 705-2 – Information Collection
CD 705-3 – Immediate Needs Identification and Admission Interviews
CD 705-6 – Correctional Planning and Criminal Profile
CD 705-7 – Security Classification and Penitentiary Placement
CD 710-1 – Progress Against the Correctional Plan
CD 710-2 – Transfer of Inmates
GL 710-2-1 – CCRA Section 81: Transfers
GL 710-2-3 – Inmate Transfer Processes
CD 710-6 – Review of Inmate Security Classification
CD 712-1 – Pre-Release Decision-Making
CD 726 – Correctional Programs
CD 800 – Health Services
CD 890 – Inmate Owned Canteens
Creating Choices, Changing Lives: The Transformation of Women's
Corrections in Canada
Decision-Making Guide – Gender Diverse Offenders (CSC publication)
National Essential Health Services Framework
Policy Direction to Modernize the Government of Canada’s Sex and
Gender Information Practices
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World Professional Association for Transgender Health Standards of
Care

Definitions

Case conference: a formal meeting, consultation, or discussion about an
inmate between two or more individuals. For additional information, please
refer to Annex B.

Gender: a system that operates in a social context to classify people, often
based on their assigned sex. In many contexts, this takes the form of a
binary classification of either “man” or “woman”; in other contexts, this
includes a broader spectrum.

*According to Statistics Canada, gender refers to the gender that a person
internally feels (“gender identity” along the gender spectrum) and/or the
gender a person publicly expresses (“gender expression”) in their daily life,
including at work, while shopping or accessing other services, in their
housing environment or in the broader community. A person's current
gender may differ from the sex the person was assigned at birth (male or
female) and may differ from what is indicated on their current legal
documents. A person's gender may change over time.

Gender diverse: an umbrella term for gender identities or gender
expressions that differ from dominant cultural or societal expectations
based on sex assigned at birth, which encompasses all gender identities
(e.g., non-binary, transgender, two-spirited, etc.).

*Other common terms associated with the term gender diverse are gender
variant and gender non-conforming. Someone who is gender diverse may
or may not also identify as transgender.
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Gender expression: the way gender is presented and communicated to
the world through clothing, speech, body language, hairstyle, voice and/or
the emphasis or de-emphasis of body characteristics and behaviours.

Gender identity: a person’s internal and individual experience of gender.

*Gender identity is not necessarily visible to others and it may or may not
align with what society expects based on assigned sex. A person’s
relationship to their own gender is not always fixed and can change over
time.

Individualized protocol: refers to the Immediate Needs Indicators –
Gender Considerations screen in OMS. The individualized protocol records
an offender’s gender-related accommodation information, such as an
offender’s chosen first and middle name(s), chosen pronoun(s), institution
type preference (men’s or women’s), and the gender of staff (man or
woman) who will complete security operational procedures.

Overriding health or safety concern: matters, substantiated through
evidence or information, which would jeopardize the health or safety of the
gender diverse offender, other offenders, staff, or members of the public.

Sex: the biological classification of a person as female, male or intersex. It
is usually assigned at birth based on a visual assessment of external
anatomy. Sex is primarily associated with physical and physiological
features, including chromosomes, gene expression, hormone levels and
function, and reproductive/sexual anatomy. For the purpose of this CD, the
“sex” of an offender is determined solely by their current genitalia. 

46 



Annex B
Case Conferences
Case conferences are an integral part of case management. When working
with gender diverse offenders, case conferences allow staff to discuss and
obtain an understanding of the offender’s criminal pathway, risk and
needs. These conferences assist staff in making informed decisions
concerning offenders’ gender-related needs, and will ensure progress
towards rehabilitation and reintegration into the community.

Case conferences will occur without delay to comply with policy timeframes
and will involve regional and national management.

The Institutional Head/District Director or their delegates will provide
participants with:

a detailed summary of the case being discussed

the offender’s individualized protocol

the Assessment for Decision, including the receiving site’s comments
(unlocked)

any other documents pertinent to the decision-making process.

Case Conference Composition
decision-maker

institution/district representation

Regional Headquarters representation

National Headquarters representation, including the Women Offender
Sector and the Gender Considerations Secretariat
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Elements to Discuss During the Case
Conference
In situations where a case conference is required to determine the intake
site for an offender, including offenders returning to federal custody
requesting to go to an institution type that better aligns with their gender,
the following elements will be discussed, as applicable, during the case
conference and be included in the appropriate section of the Assessment
for Decision:

potential impacts on the offender population and others at the
receiving site

potential impacts on the gender diverse offender if they remain at their
current site

potential impacts on the gender diverse offender if they transfer to the
receiving site

challenges related to the physical infrastructure/security.

For an exhaustive list of elements to be considered during the case
conference when determining potential health and safety risks, the reader
is referred to the Decision-Making Guide – Gender Diverse Offenders. Any
other health or safety concerns will be addressed during the case
conference and documented as required in the Assessment for Decision.

Case Conference for Offenders Returning to
Federal Custody
A case conference will be held for offenders returning to federal custody
who request to go to an institution type that better aligns with their
gender, where:
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a. they were not last released from that institution type, or

b. they were released from that institution type, but CSC has
subsequently obtained information to suggest that there may be
overriding health or safety concerns that cannot be resolved.

 

Annex C
Immediate Needs – Gender Considerations
(Individualized Protocol) – Report Outline
The individualized protocol will be carried out with respect for human
dignity and in accordance with CSC values and the Standards of
Professional Conduct.

Menu Drop down menus or data entry

1. Version The number of versions is indicated

2. Date of Gender Considerations
Need

Activation date of the Gender Considerations
Need is indicated

3. Gender Consideration History Consult previous versions and amendments
to the offender’s individualized protocol

4. Reason for Assessment Admission to reception institution
Arrival to institution – transfer
End gender considerations
Offender initiated
Other
Post admission
Return from court
Staff amendments

Comment: Provide additional information
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5. Gender Man
Women
Non-binary

Comment: Specify the offender’s gender identity

6. Use Chosen Name(s) Yes
No

Comment: Specify the offender’s current chosen name

7. Chosen Pronouns He/Him/His/Himself
She/Her/Hers/Herself
They/Them/Their(s)/Themself
Other

Comment: Specify the offender’s chosen pronouns

8. Strip Search Protocol No-preference
One-tier
Two-tier

Top/Bottom Strip Search
(When the one-tier strip search is
selected, indicate the gender of staff
who will search the top and the
bottom)

Man
Woman
No preference

Response Approved
Not approved

Comment: Provide relevant information and/or the rational for “Not approved”

9. Top Strip Search
(When the two-tier strip search is
selected, indicate the gender of staff
who will search the top)

Man
Woman
No preference
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Response Approved
Not approved

Comment: Provide relevant information and/or the rational for “Not approved”

10. Bottom Strip Search
(When the two-tier strip search is
selected, indicate the gender of staff
who will search the bottom)

Man
Woman
No preference

Response Approved
Not approved

Comment: Provide relevant information and/or the rational for “Not approved”

11. Frisk Search Protocol No-preference
One-tier
Two-tier

Top/Bottom Frisk Search
(When the one-tier frisk search is
selected, indicate the gender of staff
who will search the top and the
bottom)

Man
Woman
No preference

Response Approved
Not approved

Comment: Provide relevant information and/or the rational for “Not approved”

12. Top Frisk Search
(When the two-tier frisk search is
selected, indicate the gender of staff
who will search the top)

Man
Woman
No preference

Response Approved
Not approved
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Comment: Provide relevant information and/or the rational for “Not approved”

13. Bottom Frisk Search
(When the two-tier frisk search is
selected, indicate the gender of staff
who will search the bottom)

Man
Woman
No preference

Response Approved
Not approved

Comment: Provide relevant information and/or the rational for “Not approved”

14. Urinalysis Protocol Man
Woman
No preference

Response Approved
Not approved

Comment: Provide relevant information and/or the rational for “Not approved”

15. Access to private and safe
showers and/or toilets as applicable

Enter comments pertaining to access to
private and safe showers and/or toilets

16. Observation Protocol (including
camera surveillance)

Man
Woman
No preference

Response Approved
Not approved

Comment: Provide relevant information and/or the rational for “Not approved”

17. Decontamination Showers
Protocol

Man
Woman
No preference
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Response Approved
Not approved

Comment: Provide relevant information and/or the rational for “Not approved”

18. Voluntary Nudity Protocol Man
Woman
No preference

Response Approved
Not approved

Comment: Provide relevant information and/or the rational for “Not approved”

19. Medical Escort Protocol Man
Woman
No preference

Response Approved
Not approved

Comment: Provide relevant information and/or the rational for “Not approved”

20. Type of Facility Requested
Indicate requested type of
institution

Men’s
Women’s

Comment: Provide relevant information and/or the rational for “Not approved”

21. Finalized Yes
No

Finalized by Select personnel code from the lookup table

Finalized date Select the date the individualized protocol is
finalized

Date modified:
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This is Exhibit “D” to the Affidavit of
Laura Sodero affirmed before me this

3rd day of March, 2025.

A Commissioner of Oaths in and for the
Province of Nova Scotia

has Zas
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BAGNALD, KATHERINE ETHYL
627532G

Offender Name    :
FPS Number or OID:

From 2025/01/10 to 2025/01/10

Completed by     : ALL
Assigned to      : ALL

SPRINGHILL INSTITUTION        Facility         :

Type of Interaction  :
Source of Information: ALL

ALL
Frequency of Contact Location : ALL
Date Time
2025/01/10 11:00 Source of Information: OFFENDER       

TELEPHONE      

Observations:
Writer and POS Cavanaugh had a follow up conversation
with Katherine via  telephone at CNSCF regarding her
pen-placement. While Katherine is on the women’s side at
CNSCF, given CSC policy and outstanding questions
regarding her trans-female status, it was determined that
she will have to attend Springhill Intake for her OIA.
The placement is based on her biological gender which is
male at birth. Katherine appeared shocked and upset by
this news, she stated that she has always gone to the
women’s side of CNSCF. We did not want Katherine to be
surprised by her placement when being transferred and
wanted her to be able to ask questions. Katherine was
informed that their case will be handled and further
decided on by the women’s oversight in Ottawa. When she
does her intake with Springhill, she was encouraged to be
transparent on her transition and identity as a woman.
Katherine indicated that she has been on hormones since
she was 13 years old. It was highlighted to her that it
does not meant hat she will be staying at Springhill for
the entirety of her incarceration and that there is still
potential for her to be transferred to Nova when the CMT
have a stronger understanding of her risk factors and
transition. Katherine asked if she should be contacting a
lawyer regarding this decision, we informed her that it
is not for us to decide or recommend but that she was
encouraged that she is welcome to reach out to supports
regarding this decision. We understood that it is
unnerving for her, it was highlighted that she will not
be in general population and that the intake unit is more
structured. She was also encouraged to communicate with
staff any concerns at all.     Writer called CNSCF staff
prior to the call to inform them of the decision to place
her at Springhill for her OIA in case she needed support
after our call.

Type of Interaction :

Completed by: SODERO, LAURA
PAROLE OFFICER
DARTMOUTH PAROLE OFFICE       

CALL WITH KATHERINE AND POS                                 Comments

 

2025/02/28 Offender Management System Page 1
CASEWORK RECORD LOG BY CHRONOLOGICAL ORDER [PROTECTED B]
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This is Exhibit “E” to the Affidavit of
Laura Sodero affirmed before me this

3rd day of March, 2025.

A Commissioner of Oaths in and for the
Province of Nova Scotia

IW& .
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Canada.ca
 

Correctional Service Canada
 

Corporate information
 

Acts, Regulations and Policy

Commissioner's Directives

  



Security Classification and Penitentiary Placement

Authorities
Corrections and Conditional Release Act (CCRA), sections 3.1, 4, 15.1, 26, 28, 29, 30 and 40
Corrections and Conditional Release Regulations (CCRR), sections 11, 12, 17 and 18

Purpose
To determine the inmate’s security classification and penitentiary placement

Applications
Applies to staff responsible for the inmate’s security classification and penitentiary placement

CONTENTS
Responsibilities
Procedures

Centralized Intake Assessment Process
Decentralized Intake Assessment Process
Interregional Movements for Offender Intake Assessments and Interregional
Penitentiary Placements
Inmates Convicted of Terrorism Offences
Inmates Subject to a Dangerous Offender Designation
Initial Offender Security Level and Penitentiary Placement

Custody Rating Scale
Security Classification
Placement of Co-Convicted Inmates
Procedures Following the Capture of an Inmate
Inmate Security Level and Penitentiary Placement Decision

58 

https://www.canada.ca/en.html
https://www.canada.ca/en/correctional-service.html
https://www.canada.ca/en/correctional-service/corporate.html
https://www.canada.ca/en/correctional-service/corporate/acts-regulations-policy.html
https://www.canada.ca/en/correctional-service/corporate/acts-regulations-policy/commissioners-directives.html
https://www.canada.ca/en.html
https://laws-lois.justice.gc.ca/eng/acts/C-44.6/index.html
http://laws-lois.justice.gc.ca/eng/acts/C-44.6/section-3.1.html
http://laws-lois.justice.gc.ca/eng/acts/C-44.6/section-4.html
http://laws-lois.justice.gc.ca/eng/acts/C-44.6/section-15.1.html
http://laws-lois.justice.gc.ca/eng/acts/C-44.6/section-26.html
http://laws-lois.justice.gc.ca/eng/acts/C-44.6/section-28.html
http://laws-lois.justice.gc.ca/eng/acts/C-44.6/section-29.html
http://laws-lois.justice.gc.ca/eng/acts/C-44.6/section-30.html
http://laws-lois.justice.gc.ca/eng/acts/C-44.6/section-40.html
http://laws-lois.justice.gc.ca/eng/regulations/SOR-92-620/index.html
http://laws-lois.justice.gc.ca/eng/regulations/SOR-92-620/section-11.html
http://laws-lois.justice.gc.ca/eng/regulations/SOR-92-620/section-12.html
http://laws-lois.justice.gc.ca/eng/regulations/SOR-92-620/section-17.html
http://laws-lois.justice.gc.ca/eng/regulations/SOR-92-620/section-18.html


RESPONSIBILITIES
1. The Assistant Commissioner, Correctional Operations and Programs, following

consultation with the Deputy Commissioner for Women in cases of women inmates, and
when supported by the Regional Deputy Commissioner, is the final decision maker for:

1. initial classification to other than maximum security, for an inmate serving a life
sentence for first or second degree murder, or an inmate convicted of a terrorism

Annex A: Cross-References and Definitions
Annex B: Custody Rating Scale
Annex C: Offences Committed While Incarcerated
Annex D: Modified CSC Offence Severity Scale
Annex E: Assessment for Decision for a Security Classification and Penitentiary Placement –
Report Outline
Annex F: Interregional Movements for Offender Intake Assessments and Interregional
Penitentiary Placements

Number: 705-7

In Effect: 2018-01-15

Related links

CD 705-3 - Immediate Needs Identification and Admission Interviews (2018-01-22)
CD 705-6 - Correctional Planning and Criminal Profile (2019-04-15)
CD 710-2 - Transfer of Inmates (2018-11-07)
CD 710-6 - Review of Inmate Security Classification (2018-01-15)
Policy Bulletin 526
Policy Bulletin 586
Policy Bulletin 607

Commissioner's Directive
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offence punishable by life except when the male inmate is transferred directly to the
Special Handling Unit.

2. initial classification of a Dangerous Offender to minimum security.
2. The Senior Deputy Commissioner is the final decision maker on the security classification

and penitentiary placement for inmates transferred to the Special Handling Unit.
3. The Regional Deputy Commissioner will establish a regional procedure for the readmission

of an inmate subject to a temporary detention, revocation, or an inoperative release.
4. The Regional Deputy Commissioner:

1. will forward a recommendation to the Assistant Commissioner, Correctional
Operations and Programs, for final decision:

1. for the initial classification to other than maximum security of an inmate serving a
life sentence for first or second degree murder, or an inmate convicted of a
terrorism offence punishable by life

2. for the initial classification of a Dangerous Offender to minimum security
2. is the final decision maker if they disagree with the Institutional Head's

recommendation to classify a Dangerous Offender to minimum security or to make
the initial placement to other than maximum security, for an inmate serving a life
sentence for first or second degree murder, or an inmate convicted of a terrorism
offence punishable by life

3. of the receiving region, is the final decision maker for out-of-region movements from
provincial/territorial custody.

5. The Institutional Head or District Director will:
1. authorize an inmate's security classification (this authority may be delegated to the

Deputy Warden or Area Director except for an inmate who is subject to a Dangerous
Offender designation, or in those cases where the security classification is related to a
transfer decision and/or involves an inmate serving a life sentence for first or second
degree murder, or an inmate convicted of a terrorism offence punishable by life)

2. forward the recommendation to the Regional Deputy Commissioner for final decision:
1. for the initial classification to other than maximum security of an inmate serving a

life sentence for first or second degree murder, or an inmate convicted of a
terrorism offence punishable by life

2. for the initial classification of a Dangerous Offender to minimum security.
6. The decision maker must provide specific ratings for institutional adjustment, escape risk

and public safety in every inmate security level final decision. If the decision maker does
not concur with the recommended ratings in the Assessment for Decision, a rationale must
be provided for the divergence from the recommendation.
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7. The decision maker will provide the inmate with the rationale as well as the information
considered in the decision, in writing within five working days. The inmate will be advised,
at the same time, of the right to seek redress using the grievance process pursuant to CD
081 – Offender Complaints and Grievances.

8. When the decision maker for the security classification is the Assistant Commissioner,
Correctional Operations and Programs, or the Senior Deputy Commissioner, a grievance
arising from the decision will be submitted directly to the national level.

9. The Institutional Head will:
1. implement a process to ensure the high profile offender flag is set for any inmate who

meets the definition of a high profile offender
2. implement a process to ensure procedures are followed when a high profile offender

is being placed, pursuant to CD 701 – Information Sharing
3. ensure processes outlined in CD 784 –Victim Engagement are followed.

PROCEDURES

Centralized Intake Assessment Process

10. The community Parole Officer will complete the Custody Rating Scale, pursuant to Annex B,
for women inmates in provincial/territorial custody.

11. The Parole Officer will:
1. complete the Custody Rating Scale
2. complete the Assessment for Decision for the initial inmate security level and

penitentiary placement pursuant to Annex E
3. complete a new Assessment for Decision for the inmate security level and penitentiary

placement for all revoked inmates, where temporary detention facilities exist.

Decentralized Intake Assessment Process

12. The community Parole Officer will complete:
1. the Custody Rating Scale for inmate security level within five working days of initial

sentencing
2. the Custody Rating Scale and Assessment for Decision for inmate security level and

penitentiary placement following suspension or revocation.
13. The Warrant of Committal will be used to effect the initial admission of the inmate from

provincial/ territorial to federal custody.
14. Once in federal custody, the inmate will be moved to the placement institution via a

penitentiary placement decision.
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15. The institutional Parole Officer will:
1. complete a subsequent Custody Rating Scale upon receipt of additional information, if

required
2. complete the Assessment for Decision for security classification and penitentiary

placement pursuant to Annex E, if required.

Interregional Movements for Offender Intake Assessments and Interregional
Penitentiary Placements

16. An out-of-region movement or placement of an inmate may be required for population
management reasons.

17. Refer to Annex F when it is determined that the most viable option is to either:
1. move an offender directly from provincial/territorial custody to an out-of-region facility

for the purpose of completing the offender intake assessment, or
2. proceed with an interregional penitentiary placement.

Inmates Convicted of Terrorism Offences

18. For an inmate convicted of a terrorism offence included in Part II.1 of the Criminal Code, or
an offence determined by the court to constitute a terrorism offence as defined in section
2 of the Criminal Code, an interim placement review will be completed within 15 days from
the sentencing date while the inmate is in provincial/territorial custody. The review will
consist of, at a minimum, the completion of the Custody Rating Scale.

19. In regions with a centralized intake assessment process, the Custody Rating Scale will be
completed by the institutional Parole Officer; while in regions with a decentralized process,
the community Parole Officer will complete the Scale.

20. When the Custody Rating Scale results in a maximum security rating for an inmate
convicted of a terrorism offence, the Regional Deputy Commissioner of the region where
the inmate was sentenced will subsequently outline in a Memo to File whether the inmate
would meet the criteria for a transfer to the Special Handling Unit for assessment
purposes. As applicable, the inmate may thereafter be directly transferred from
provincial/territorial custody to the Special Handling Unit. The intake assessment and the
assessment for admission to the Special Handling Unit will be completed in accordance
with the timeframes prescribed in CD 708 - Special Handling Unit.

21. The Memo to File outlining the reasons for transfer to the Special Handling Unit for
assessment purposes will be shared with the inmate within two working days following the
transfer.
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Inmates Subject to a Dangerous Offender Designation

22. When the classification of a Dangerous Offender to minimum security is being considered,
the decision-making process is as follows:

1. the Assessment for Decision, the CSC Board Review/Decision Sheet (Inmate Security
Level) containing the Institutional Head's recommendation, and the required
psychological risk assessment will be forwarded to the Regional Deputy Commissioner
for review

2. following review of the documentation noted above, the Regional Deputy
Commissioner will enter his/her recommendation in the CSC Board Review/Decision
Sheet

3. if the Regional Deputy Commissioner recommends against the proposed classification
to minimum security, they will enter the final decision and reasons for denial in the
CSC Board Review/Decision Sheet

4. if the Regional Deputy Commissioner is in agreement with the proposed classification
to minimum security, they will enter the recommendation in the CSC Board
Review/Decision Sheet and the pertinent documentation regarding the proposed
classification to minimum security will be forwarded to the Assistant Commissioner,
Correctional Operations and Programs, for the final decision.

Initial Offender Security Level and Penitentiary Placement

23. A penitentiary placement recommendation is included in the same Assessment for
Decision covering the security classification decision. When recommending a penitentiary
placement for an inmate, the recommended institution will be one that provides an
environment that contains only the necessary restrictions, taking into account, but not
limited to, the following factors:

1. the safety of the public, staff or other persons in the penitentiary and the inmate
2. the inmate's individual security classification
3. the security classification of the institution (CD 706 – Classification of Institutions)
4. accessibility to the inmate's home community and family
5. the cultural and linguistic environment best suited to the inmate
6. the state of health and health care needs of the inmate
7. the availability of appropriate programs and services to meet the inmate's needs
8. the inmate's willingness to participate in programs.

Custody Rating Scale

24. In addition to the Custody Rating Scale, the offender security level takes into consideration
the following factors as required by section 17 of the CCRR:
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1. the seriousness of the offence committed by the inmate
2. any outstanding charges against the inmate
3. the inmate's performance and behaviour while under sentence
4. the inmate's social and criminal history, including a Dangerous Offender designation

under the Criminal Code, and, where applicable, young offender history
5. any physical or mental illness or disorder suffered by the inmate
6. the inmate's potential for violent behaviour
7. the inmate's continued involvement in criminal activities.

25. The Parole Officer scores each factor based on the information obtained from the inmate
during the intake assessment as well as from documents collected (e.g., FPS sheet, police
report). A guide for the completion of the Scale is contained in Annex B.

26. The security level cut-off scores in the Custody Rating Scale are as follows and all scores
are inclusive:

1. minimum security: 0 to 85 on the institutional adjustment dimension AND 0 to 63 on
the security risk dimension

2. medium security: between 86 and 94 on the institutional adjustment dimension and
between 0 and 133 on the security risk dimension; OR between 0 and 85 on the
institutional adjustment dimension and between 64 and 133 on the security risk
dimension

3. maximum security: 95 or greater on the institutional adjustment dimension OR 134
or greater on the security risk dimension.

27. The Parole Officer will make a recommendation on the security level based on the Custody
Rating Scale and the assessment of institutional adjustment, escape risk, and public safety.
This assessment and recommendation will be completed pursuant to Annex E.

Security Classification

28. An inmate will be classified as:
1. maximum security where the inmate is assessed by the Service as:

1. presenting a high probability of escape and a high risk to the safety of the public
in the event of escape, or

2. requiring a high degree of supervision and control within the penitentiary
2. medium security where the inmate is assessed by the Service as:

1. presenting a low to moderate probability of escape and a moderate risk to the
safety of the public in the event of escape, or

2. requiring a moderate degree of supervision and control within the penitentiary
3. minimum security where the inmate is assessed by the Service as:
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1. presenting a low probability of escape and a low risk to the safety of the public in
the event of escape

2. requiring a low degree of supervision and control within the penitentiary.
29. The assessment will be completed pursuant to Annex E.

Placement of Co-Convicted Inmates

30. Co-convicted inmates under current sentence for an offence resulting in death or serious
harm and whose association or influence on each other may be detrimental to the
rehabilitation and safe reintegration of one or more inmates, or to the safety and security
of the institution will:

1. not be accommodated in the same cell
2. whenever possible, will not be accommodated on the same range, unit, or in the same

institution.

Procedures Following the Capture of an Inmate

31. Following the capture of an inmate who has escaped or who was unlawfully at large, they
will be detained at an institution, at the appropriate security level, in the region of the
arrest.

32. The region in which the inmate is recaptured is responsible for determining the
appropriate placement and security level. Readmission procedures may differ by region.

Inmate Security Level and Penitentiary Placement Decision

33. The reasons for the security level and proposed penitentiary placement will be provided in
writing to the inmate two working days prior to the final decision and transfer to the
assigned penitentiary.

34. The Institutional Head will consider any responses provided by the inmate in the final
penitentiary placement decision.

35. The inmate may appeal the penitentiary placement decision using the offender grievance
process pursuant to CD 081 – Offender Complaints and Grievances.

Commissioner,

Original Signed by:

Don Head
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ANNEX A - CROSS-REFERENCES AND DEFINITIONS

CROSS-REFERENCES

CD 001 – Mission, Values and Ethics of the Correctional Service of Canada
CD 081 – Offender Complaints and Grievances
CD 550 – Inmate Accommodation
CD 701 – Information Sharing
CD 702 – Indigenous Offenders
CD 703 – Sentence Management
CD 705-5 – Supplementary Assessments
CD 706 – Classification of Institutions
CD 708 – Special Handling Unit
CD 710 - 2 – Transfer of Inmates
GL 710 2 - 1 – CCRA Section 81: Admission and Transfer of Offenders
GL 710-2-3 – Inmate Transfer Processes
CD 710 - 6 – Review of Inmate Security Classification
CD 784 – Victim Engagement
Integrated Mental Health Guidelines
Indigenous Social History Tool
Criminal Code

DEFINITIONS

Co-convicted offenders : offenders who were parties in the commission of an offence
resulting in death or serious harm (section 99 of the CCRA), even though they may have been
charged with different offences and received different sentences or may have been prosecuted
at different times.

Custody Rating Scale : a research-based tool used to assist in assessing the most appropriate
level of security for the penitentiary placement of an inmate.

Dangerous Offender : an offender who is subject to a designation by the court under section
753 of the Criminal Code.

High profile offender : an offender whose offence dynamics elicited or have a potential to
elicit a community reaction in the form of significant public and/or media interest.

Inmate security level : a rating (minimum, medium or maximum) based on the assessment of
the inmate's institutional adjustment, escape risk and risk to public safety.
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Inoperative : discontinuation of conditional release and return to custody when receipt of an
additional sentence or an increase in the sentence length on appeal results in a conditional
release eligibility date in the future.

Mental health institutional assessment: a type of mental health assessment where the
purpose is to assess and delineate significant mental health and/or responsivity issues (e.g.,
intellectual functioning, cultural considerations, etc.) to be considered in relation to
institutional adjustment/security level classification. The assessment will identify those factors
that may impact the offender's adaptation and/or integration into a lower security
environment.

Psychological risk assessment: an evaluation of offender risk, needs, responsivity and the
manageability of risk, done from a psycho-social perspective, utilizing a variety of scientifically-
validated assessment methodologies in an integrated process. It also includes reference to
appropriate strategies for the management of risk.

Temporary detention : period of incarceration arising out of the execution of a warrant of
apprehension and suspension of conditional release.

ANNEX B - CUSTODY RATING SCALE

INTRODUCTION

For all items in the Custody Rating Scale, no incidents or convictions will be counted if they
occurred when the inmate was under the age of 16.

PART I – INSTITUTIONAL ADJUSTMENT RATING

1. HISTORY OF INVOLVEMENT IN INSTITUTIONAL INCIDENTS

Definitions

Incidents: any actions or behaviours listed in Annex C that occurred prior to final penitentiary
placement for the current sentence.

Last five years of incarceration (pertaining to item b): any accumulated period or periods of
federal or provincial/territorial incarceration (including remand) in the inmate’s history that
total five years or more, not just the five years immediately preceding the current admission to
federal custody.
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Serious physical injury: any injury as determined by Health Services personnel as having the
potential to endanger life, or which results in permanent physical impairment, significant
disfigurement or protracted loss of normal functioning. It includes, but is not limited to major
bone fractures, the severing of limbs or extremities, and wounds involving damage to internal
organs.

Instructions

Incidents involving convictions in institutional court or outside court, and incidents contained in
institutional security reports should be counted. For incidents in the provincial jurisdiction, find
the offence in Annex C that most closely corresponds. Incidents occurring while the inmate was
in a youth facility (but not under the age of 16) should be included.

Where there is clear and substantial evidence to support that the inmate was a victim of an
assault or fight and not the aggressor, no score should be given.

With the exception of item 1a) as shown below, the remaining items are mutually exclusive,
that is once you have chosen the response option appropriate to the incident, the same
incident is not applied to any other item under Institutional History.

Item Score

1. History of Involvement in Institutional Incidents

a) No prior involvement (proceed to item 2 – Escape History) pursuant to OMS 0

Any prior involvement 2

Notes

a) refers to any period of incarceration
If a score is entered under b), c) or d), then a score of "2" must be entered under a)
any prior involvement.

b) Prior involvement during last five years of incarceration:  

in an assault (no weapon or serious physical injury) 1

in a riot or major disturbance 2

in an assault (using a weapon or causing serious physical injury) 2

Notes

Score only one of the above options and choose the option that yields the highest score.
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c) Prior involvement in one or more incidents in serious category 2

Notes

c) refers to any period of incarceration.
This includes serious incidents that occurred in the last five years of incarceration but that
do not meet the criteria specified in 1 b).
Also includes serious incidents in remand or intake on a prior admission.

d) Involvement in one or more serious incidents prior to sentencing and/or pending placement for the
current commitment (includes incidents occurring while the inmate is awaiting completion of the
Offender Intake Assessment)

5

Notes

Serious incidents while in remand, awaiting transfer to federal custody or in intake status
on previously completed sentences are not scored here.

Sources of Information

FPS record
Discipline and Dissociation file
Security incident base (Security Information Reports)
Provincial records/files
Inmate interview

2. ESCAPE HISTORY

Definitions

Escape: includes only escapes from federal/provincial/territorial correctional institutions, from
police/peace officer custody or while on escorted temporary absence (ETA). It does not include
leaving an open custody youth facility, a community residential facility (CRF), a community
correctional centre (CCC) or where an inmate has been unlawfully at large from an unescorted
temporary absence (UTA) or probation.

Last five years of incarceration (pertaining to item d): includes any accumulated period or
periods of federal or provincial/territorial incarceration (including remand) in the inmate’s
history that total five years or more, not just the five years immediately preceding the current
admission to federal custody.

Instructions
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Where charges were laid against the inmate, it is not necessary that a court conviction be
registered to count the incident of escape. When reviewing cases where the inmate was
charged with "escape lawful custody" or "unlawfully at large", count only those situations
where the act leading to the charge was an escape from a federal/provincial/territorial
institution, from police/peace officer custody or while on an escorted temporary absence from
a federal or provincial/territorial institution.

Provincial or territorial designation of security levels maximum, medium and minimum is equal
to the federal levels, except in the case of provincial/territorial jails and detention/remand
centres which are considered to be maximum security for the purposes of scoring the CRS.

Escapes from provincial/territorial closed/secure custody youth facilities should be counted
under category b.

Item Score

2. Escape History

a) No escape or attempts 0

b) An escape or attempt from minimum or police/peace officer custody with no actual or
threatened violence:

 

over two years ago 4

in last two years 12

c) An escape or attempt from medium or maximum custody or an escape from minimum or
police/peace officer custody with actual or threatened violence:

 

over two years ago 20

in last two years 28

d) Two or more escapes from any level within the last five years 28

Only the single highest score for any one item from 2a) to 2d) is entered on the Scale even
though any number of them may be applicable to the inmate.

Sources of Information

FPS record
Discipline and Dissociation file
Security incident base (Security Information Reports)
Provincial records/files
Inmate interview
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Police reports

3. STREET STABILITY

Street stability refers to the evaluation of an inmate’s level of functioning in the community as
it relates to socially and legally acceptable norms. In order that street stability can be assessed
consistently and objectively, four specific key life style areas must be evaluated separately and
a composite rating reflecting these areas determined.

Street stability is assessed against the inmate population and not relative to non-criminal
individuals. In addition, it should be assessed relative to the community in which the inmate
was residing at the time the offence was committed. For example, if unemployment was
relatively high in a particular community, the inmate should be assessed against the
employment opportunities in that community.

Where applicable and if completed as part of the current assessment, the domain ratings from
the Dynamic Factor Identification and Analysis (revised), Associates and Community
Functioning domains can be used to support the Above Average (Factor Seen as an Asset or No
Immediate Need), Average (Low or Moderate Need) and Below Average (High Need) rating.

(i) Employment/Education

CRS Guidelines

Above average – The inmate has been steadily employed or attending an educational program
for more than six months prior to the present incarceration.

Average – The inmate has been employed or attending an educational program sporadically in
the last six months prior to this incarceration and there have been significant periods of
unemployment during this period.

Below average – The inmate has been usually unemployed and was not employed when the
current offence(s) was committed. If the inmate verbalizes that the employment/educational
situation contributed to the present offence(s), the rating should be "below average".

(ii) Marital/Family Adjustment

CRS Guidelines

Above average – A stable marriage (including common-law) exists. The inmate is presently
supported by an intact nuclear family (includes parents, siblings, spouse and children).

Average – The inmate has a marital partner, however, periods of instability have occurred,
and/or the nuclear family is somewhat unstable.
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Below average – No significant family relationships are identified as having existed during the
six month period prior to the commission of the present offence(s) and/or immediate family
members do not provide pro-social supportive roles.

(iii) Interpersonal Relationships

CRS Guidelines

Above average – The inmate associates with essentially non-criminal persons in the
community.

Average – Associations with unstable or criminally oriented persons, along with a mixture of
stable individuals has been identified.

Below average – The inmate’s social circle is made up almost entirely of persons with criminal
backgrounds or unstable lifestyles. The inmate may have a co-accused in the present offence(s)
with whom social ties in the community are identified.

(iv) Living Arrangements

CRS Guidelines

Above average – Lengthy period of time (more than one year) at a single residence unless
legitimate reasons for relocation are identified.

Average – Changes of residence once or twice per year have occurred with no strong rationale
identified.

Below average – Changes of residence have occurred two or more times during the six month
period prior to the current offence(s).

After having examined each lifestyle area, place the individual in the category that best
describes the life circumstances prior to incarceration. An overall assessment should be made
of the areas considered together.

Item Score

3. Street Stability

a) Above average 0

b) Average 16

c) Below average 32

Sources of Information

Police report(s)
Presentence report
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Community Assessments
Suspension report
Inmate interview

4. ALCOHOL/DRUG USE

Applicable results from the Dynamic Factor Identification Analysis (revised) (Substance Abuse)
or other substance abuse assessment instruments can be used to support the No Identifiable
Problem (No Immediate Need for Improvement), Abuse Affecting One or More Life Areas
(Low/Moderate Need) and Serious Abuse Affecting Several Life Areas (High Need) ratings.

Item Score

4. Alcohol/Drug Use

a) No identifiable problems – Drug/alcohol use does not occur, or alcohol is used in socially
acceptable situations. Drugs and/or alcohol were not used prior to the commission of the present
or previous offence(s), or

0

b) Abuse affecting one or more life areas – If the inmate’s use of drugs or alcohol has been
identified as negatively affecting at least one major area in the inmate’s life and/or drugs/alcohol
were used prior to the commission of the present offence(s), or

3

c) Serious abuse affecting several life areas – If most life areas are negatively affected by drug
and/or alcohol abuse, and they are used before the commission of present and past offences (e.g.
there is a pattern).

6

Sources of Information

Police report(s)
Presentence report
Community Assessments
Suspension report
Inmate interview

5. AGE (AT TIME OF SENTENCING)

Select the score for the inmate’s age at time of sentencing for the current offence(s). When
there is more than one current offence, take the earliest sentencing date.

Readmission

For inmates returning on suspension with/without new convictions, use the executed
suspension warrant date to calculate the inmate’s age.

For inmates returning on revocation without new offences, use the PBC revocation decision
date as the date of sentencing to calculate the inmate’s age.
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For inmates returning on revocation with new offences, use the date of sentencing on the new
offences to calculate the inmate’s age.

Item Score

5. Age (at Time of Sentencing)

a) 30 years or more 0

b) 29 2

c) 28 4

d) 27 6

e) 26 8

f) 25 10

g) 24 12

h) 23 14

i) 22 16

j) 21 18

k) 20 20

l) 19 22

m) 18 years or less 24

PART II – SECURITY RISK RATING

1. NUMBER OF PRIOR CONVICTIONS

Definition

Prior convictions: convictions other than the ones for which the inmate is presently serving a
sentence.

Instructions

Convictions are counted separately only if they were awarded a consecutive sentence. All
convictions that are dealt with by the imposition of concurrent sentences, even if they are
different (e.g. false pretences and fraud), or occurred on different dates, are counted as a
single conviction for the purpose of completing the Scale. Unless the conviction is stated as
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being consecutive, it is assumed to be concurrent. Convictions under the Juvenile Delinquents
Act, Young Offenders Act or Youth Criminal Justice Act should be counted. No incidents or
convictions will be counted if they occurred when the inmate was under the age of 16.

Item Score

1. Number of Prior Convictions

a) None 0

b) One 3

c) Two to four 6

d) Five to nine 9

e) Ten to fourteen 12

f) Fifteen or more 15

Sources of Information

Canadian Police Information Centre
FPS record

2. MOST SEVERE OUTSTANDING CHARGE

All outstanding charges at the time of admission on the inmate’s current sentence are to be
identified. Using Annex D, determine which outstanding charge is the most severe, and enter
only the score for that offence.

For suspension or revocation admissions, check for any outstanding charges and score
accordingly. If parole has been revoked following the commission of an offence and the
charges have not yet been dealt with by the courts, count the offence under this item. In
situations where the police have informed CSC they are planning to charge an inmate but have
not yet done so, do not count the charge below. However, this may be an issue to take into
account in the rationale for decision-making on placement.

Item Score

2. Most Severe Outstanding Charge

a) None 0

b) Minor 12

c) Moderate 15

d) Serious 25
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Item Score

e) Major/extreme 35

Sources of Information

Sentence Management screen
Canadian Police Information Centre
FPS record

3. SEVERITY OF CURRENT OFFENCE

Using Annex D, determine which of the inmate’s current offences is the most severe. Choose
the single highest score that applies to the inmate.

Note: A revocation of parole or statutory release for a technical violation or conviction for a
breach of a long-term supervision order (LTSO) counts as a current offence in the "minor or
moderate" category.

Item Score

3. Severity of Current Offence

a) Minor or moderate 12

b) Serious or major 36

c) Extreme 69

Sources of Information

Sentence Management screen
Warrant(s) of Committal
Admission Form

4. SENTENCE LENGTH

This is the total aggregate sentence as calculated at admission to CSC. Life or indeterminate
sentences are included in "over 24 years".

Item Score

4. Sentence Length

a) 1 day to 4 years 5

b) 5 to 9 years (more than 4 years and up to 9 years) 20
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Item Score

c) 10 to 24 years (more than 9 years and up to 24 years) 45

d) Over 24 years (includes life or indeterminate) 65

Sources of Information

Sentence Management screen
Warrant(s) of Committal
Admission Form

5. STREET STABILITY

This item is to be rated following the same definitions and instructions provided previously for
Institutional Adjustment Score – Street Stability (item 3). The difference is in the scores
assigned for each category and the special category "other". "Other" is to be selected for
inmates convicted of a criminal organization or a terrorism offence included in Part II.1 of the
Criminal Code, or an offense determined by the court to constitute a terrorism offence as
defined in section 2 of the Criminal Code.

Item Score

5. Street Stability

a) Above average 0

b) Average 5

c) Below average 10

d) Other (i.e., convicted of criminal organization offences or terrorism offences) 20

6. PRIOR PAROLE AND/OR STATUTORY RELEASES (MANDATORY SUPERVISION)

Definition

Parole release: provincial/territorial or federal day or full parole.

Only federal statutory releases/mandatory supervisions are counted.

Releases at warrant expiry date are not counted.

Instructions

A calculation of the number of releases the inmate has obtained throughout his/her criminal
history is required. Whether or not the release was revoked is not relevant for the completion
of this item.
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Item Score

6. Prior Parole and/or Statutory Releases (Mandatory Supervision)

a) None 0

b) Previous parole release
(OMS offers choice from 1-21. One point is given for each release.)

 

c) Previous release on statutory release or mandatory supervision
(OMS offers choice from 1-21. Two points are given for each release.)

 

Count only one release following a formal admission of any type. If an inmate was released on
a day parole (the first release following a current admission), then received either a day parole
“continued” or a full parole decision, count only the one release on the first day parole.

If an inmate was released from federal custody on statutory release, then revoked (formally re-
admitted) and then released on day parole, count one statutory release and one parole release.

7. AGE AT TIME OF FIRST FEDERAL ADMISSION

If the current sentence is not the first federal sentence for this inmate, enter his/her age at the
time of admission for the first federal sentence on the record. If the current sentence is the
inmate’s first federal sentence, use the age at the time of admission for the current sentence.

Choose the score that applies to the inmate’s age category.

Item Score

7. Age at Time of Admission

a) 35 years or more 0

b) 34 3

c) 33 6

d) 32 9

e) 31 12

f) 30 15

g) 29 18

h) 28 21

i) 27 24

j) 26 27

k) 25 years or less 30
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FINAL SCORES AND SECURITY LEVEL RATING

OMS calculates the scores for institutional adjustment and security risk separately and then
provides the security level rating (classification).

ANNEX C - OFFENCES COMMITTED WHILE
INCARCERATED

Notes

1. When the offence is a conspiracy to commit another offence, use the offence that is the
object of the conspiracy to score seriousness.

2. This list of offences is not exhaustive. Users should exercise judgment to find the offence
on this list that is the closest approximation to the offence(s) committed by the inmate.

Serious Offences

Criminal Code of Canada

Murder
Attempt to commit murder
Causing bodily harm with intent
Assault
Aggravated assault
Torture
Hostage taking (forcible confinement)
Arson
Weapons/firearms
Extortion
Mischief causing danger to life
Resisting or obstructing public or peace officer
Permitting or assisting escape
Theft
Manslaughter
Counselling or aiding suicide
Impeding attempt to save life
Assault with weapon or causing bodily harm
Assaulting peace officer
Sexual assault, aggravated sexual assault
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Prison breach
Explosives – Possession without lawful excuse
Importing or delivering prohibited weapons
Breaking and entering
Bribery of officers
Personating peace officer
Supplying noxious things
Fraudulent concealment

Institutional Offences

CCRA** 40(h) fights with, assaults or threatens to assault another person
CCRA 40(n) does anything for the purpose of escaping or assisting another inmate to
escape

** CCRA = Corrections and Conditional Release Act

Moderate Offences

Criminal Code of Canada

Indecent acts
Offences in relation to prostitution
False pretence or false statement
Fraud
Making counterfeit money
Interception of private communication
Unauthorised use of computer
Forgery
Personation with intent

Institutional Offences

CCRA 40(a) disobeys a justifiable order of a staff member
CCRA 40(b) is, without authorization, in an area prohibited to inmates
CCRA 40(c) wilfully or recklessly damages or destroys any property that is not the inmate’s
CCRA 40(d) commits theft
CCRA 40(e) is in possession of stolen property
CCRA 40(f) is disrespectful toward a person in a manner that is likely to provoke them to be
violent or toward a staff member in a manner that could undermine their authority or the
authority of staff members in general
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CCRA 40(g) is abusive toward a person or intimidates them by threats that violence or
other injury will be done to, or punishment inflicted on, them
CCRA 40(i) is in possession of, or deals in, contraband
CCRA 40(j) without prior authorization, is in possession of, or deals in, an item that is not
authorized by a Commissioner’s Directive or by a written order of the Institutional Head
CCRA 40(k) takes an intoxicant into the inmate’s body
CCRA 40(l) fails or refuses to provide a urine sample when demanded pursuant to section
54 or 55
CCRA 40(m) creates or participates in (i) a disturbance, or (ii) any other activity that is likely
to jeopardize the security of the penitentiary
CCRA 40(o) offers, gives or accepts a bribe or reward
CCRA 40(p) without reasonable excuse, refuses to work or leaves work
CCRA 40(q) engages in gambling
CCRA 40(r) wilfully disobeys a written rule governing the conduct of inmates

(r.1) knowingly makes a false claim for compensation from the Crown;
(r.2) throws a bodily substance towards another person; or

CCRA 40(s) attempts to do, or assists another person to do, anything mentioned in
paragraphs (a) to (r)

** CCRA = Corrections and Conditional Release Act

ANNEX D - MODIFIED CSC OFFENCE SEVERITY
SCALE

Notes

1. Dangerous drugs: heroin and other opiates/cocaine/PCP/LSD and other similar
substances.

2. Assault offences: classify according to seriousness of the harm inflicted by the assault.
3. Any sexual offence involving a child victim is considered major.
4. If a parole violation is the result of a new offence, classify according to the new offence.
5. Conspiracy, attempt to commit and accessory before and after the fact are classified as the

actual offence.
6. This list of offences is not exhaustive. Users should exercise judgement to find the offence

on this list that is the closest approximation to the offence(s) committed by the inmate.
7. As a general principle, do not ignore information that is not on the official record. For

example, where the FPS indicates assault, but other reliable sources allow us to determine
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that the inmate actually committed a sexual assault, treat the offence as a sexual assault
and score accordingly.

Extreme Offences Severity

Murder or terrorism offences punishable by life

Major Offences Severity

Attempted murder
Hijacking of aircraft, treason, espionage
Other terrorism offences
Assault (with or without weapon) causing serious injury, risk of death, disfigurement or
mutilation
Kidnapping, forcible detention, abduction and/or hostage taking
Illegal possession and/or detonation of explosives which are likely to cause death
Armed robbery (with extreme violence, organized or notorious)
Sexual assault offences (i.e. rape, attempted rape, sexual assault, aggravated sexual
assault, any sexual offence involving a child, etc.)

Serious Offences Severity

Armed robbery, attempted armed robbery, robbery with violence
Sabotage
Trafficking, possession for the purpose of trafficking dangerous drugs
Manslaughter
Use of firearm during commission of an offence
Escape with violence from any level of security, escape from escort, prison breach,
participate in riot
Arson
Conspiracy to traffic or import a dangerous drug
Trafficking in illegal firearms
Extortion
Assault (with or without weapon), wounding

Moderate Offences Severity

Possession of dangerous drugs
Forgery, possession of instruments for forgery
Bribery
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Breaking and entering, breaking out
Non-violent sex offences (i.e., gross indecency, indecent assault)
Escape without violence from minimum security or from escort
Auto theft, conversion of auto
Possession of stolen property over
Assault causing bodily harm (no serious injury)
Parole or statutory release revocation, breach of probation (technical)
Possession of a restricted or prohibited weapon
Trafficking, conspiracy, possession for the purpose of trafficking (soft drugs)
Fraud offences, false pretences
Forcible entry
Criminal negligence causing death or resulting in bodily harm, dangerous driving
Robbery
Theft
Obstruction of justice and perjury, resist arrest, obstruct peace officer, etc.
Possession of a weapon to commit an indictable offence, carry a concealed weapon
Criminal harassment
Conviction for a breach of a long-term supervision order (LTSO)

Minor Offences Severity

Possession of stolen property under
Possession of soft drugs
Public mischief, damage to property, causing a disturbance, willful damage
Driving while impaired, driving with over 0.08, driving under suspension, take auto without
consent, careless driving, etc.
Unlawfully at large, failure to attend court, failure to comply with undertaking or
recognizance, failure to appear
Common assault
Theft under
Criminal negligence not resulting in bodily harm
Possession of forged currency, passports, cheques
Parole or statutory release revocation, breach of probation (technical)
Failure to remain at the scene of an accident
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ANNEX E - ASSESSMENT FOR DECISION FOR A
SECURITY CLASSIFICATION AND PENITENTIARY
PLACEMENT – REPORT OUTLINE

INTRODUCTORY STATEMENT/CASE STATUS

Provide a brief statement of the purpose of the report, length of sentence, current offence(s),
outstanding charges or appeals and immigration/deportation/extradition status.

SECURITY CLASSIFICATION ACTUARIAL RESULTS

Identify when the Custody Rating Scale, Security Reclassification Scale, or Security
Reclassification Scale for Women was completed, the scores (institutional adjustment rating
and security risk rating) and overall level of security indicated by the scale.

Include the statement that "The inmate has been provided a copy of CD 705-7, Annex B –
Custody Rating Scale”.

INSTITUTIONAL ADJUSTMENT

Consider the following to assess institutional adjustment rating and update any relevant
information since the completion of the most recent inmate security level review. For
Indigenous offenders, provide an analysis within the context of their Indigenous Social
History:

length of the inmate's sentence and its impact on the inmate's institutional adjustment
violent institutional incidents – use of weapons, role in the incidents, harm caused
(including during provincial incarceration and previous federal sentences)
review the inmate's disciplinary information during intake, federal and provincial/territorial
custody (identify if there have been any previous minor or serious disciplinary offences, the
nature and gravity of the offences, if there is a pattern)
include comments on the inmate's behaviour from unit staff
review the Preventive Security file, record date of review and consultation with the Security
Intelligence Officer
indicate whether the inmate has any affiliations with criminal organizations/gangs, or
continues to be involved in criminal activities while in custody
identify the existence of incompatibles or co-convicted inmates and the impact on
institutional adjustment
– identify whether any administrative intervention has been required in this case, such as
involuntary or emergency transfers, periods of provincial segregation, transfers to a
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Structured Intervention Unit, etc. For Indigenous offenders, indicate whether any cultural
interventions or restorative options were considered or used as an alternative to
administrative interventions. If cultural interventions or restorative options were not used
as an alternative, explain why
comment on inmate's level of motivation/engagement to participate in his/her
Correctional Plan
mental health concerns that may affect institutional adjustment based on the results of
psychological, psychiatric, mental health assessments or other information
identify whether the inmate displays special needs or socio-cultural factors indicating a
requirement for special intervention on an ongoing basis (Indigenous inmate, woman
inmate, etc.)
identify whether the inmate has a history of mental health issues, suicidal ideation, self-
injury . For Indigenous offenders, provide an analysis of their history of mental health
concerns, suicidal ideation and/or self-injury within the context of their Indigenous Social
History
current emotional stability, and whether this will impact on the inmate's institutional
adjustment.

Institutional Adjustment Rating

Based on the individual adjustment factors and any other relevant considerations, assign a
rating of either low, moderate or high.

Low – The inmate has demonstrated:

1. a pattern of satisfactory institutional adjustment; no special management intervention is
required

2. the ability and motivation to interact effectively and responsibly with others, individually
and in groups, with little or no supervision

3. motivation towards self-improvement by actively participating in a Correctional Plan
designed to meet his/her dynamic factors, particularly those relating to facilitating his/her
reintegration into the community.

Moderate – The inmate has demonstrated:

1. some difficulties causing moderate institutional adjustment problems and requiring some
management intervention

2. the potential to interact effectively with others, individually and in moderately structured
groups, but needs regular and often direct supervision
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3. an interest and active participation in a Correctional Plan designed to meet his/her
dynamic factors, particularly those which would lead to a transfer to a less structured
environment and ultimately, to his/her reintegration into the community.

High – The inmate has demonstrated:

1. frequent or major difficulties causing serious institutional adjustment problems and
requiring significant/constant management intervention

2. a requirement for a highly structured environment in which individual or group interaction
is subject to constant and direct supervision

3. an uncooperative attitude toward institutional programs and staff and presents a
potentially serious management problem within an institution.

ESCAPE RISK

Consider the following to assess the escape risk rating and update any relevant
information since the completion of the most recent inmate security level review. For
Indigenous offenders, consider the impact of residential schools, the 60’s scoop, the
foster care system and/or repeated interventions by government agencies that may have
built a distrust of authority and government agencies that may be linked to repeated
escapes, UALs and breaches of trust directly linked to their Indigenous Social History:

identify if the inmate is a Canadian citizen
identify history/convictions for escape, attempt escape, being unlawfully at large, breaches
of trust (consider seriousness and recency)
use of violence or threatened violence in any escapes or attempted escapes
comment on whether there was a period of bail and whether the conditions of the bail
were respected
identify if there are any outstanding charges or appeals, including those related to
immigration/deportation issues that may impact the inmate's risk of escape
identify if length of sentence may have an impact on this area, and time to be served
before eligibility for unescorted temporary absence
comment on any previous periods on parole or statutory release, whether the inmate has
participated in any successful ETAs, UTAs or work releases
mental health concerns that may affect escape risk based on the results of psychological,
psychiatric, mental health assessments or other information
other concerns – unusual circumstances having the potential to increase the escape risk
(i.e. current emotional instability, custody battle, problems with significant other,
gambling/drug debts, etc.).
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Escape Risk Rating

Based on the preceding escape risk factors and any other relevant considerations, assign a
rating of either low, moderate or high.

Low – The inmate:

1. has no recent serious escape and there are no current indicators of escape potential
2. has no significant history of breaches of trust.

Moderate – The inmate:

1. has a recent history of escape and/or attempted escapes OR there are current indicator(s)
of escape potential

2. is unlikely to make active efforts to escape but may do so if the opportunity presents itself
3. presents a definite potential to escape from an institution that has no enclosure.

High – The inmate:

1. has demonstrated a pattern of escapes and/or attempted escapes OR there are current
indicator(s) of significant potential to escape OR could threaten the security of the
institution in order to facilitate his/her escape..

PUBLIC SAFETY RISK

Provide an analysis of the inmate’s public safety risk and update any relevant
information since the completion of the most recent inmate security level review. For
Indigenous offenders, provide an analysis within the context of their Indigenous Social
History:

history of any known violence, include violent community incidents (consider the
seriousness and recency)
Dangerous Offender designation under the Criminal Code
the inmate’s social, criminal and, where applicable and available, young inmate history. For
Indigenous offenders, describe this history within the context of the offender’s Indigenous
Social History
nature and gravity of current and number of previous offences (whether weapons were
involved and whether serious harm occurred to the victim)
evidence of spousal abuse. For Indigenous offenders, make links between any spousal
abuse and the offender’s Indigenous Social History
level of dynamic factors or areas of need identified in the Correctional Plan
Correctional Plan motivation/engagement and progress accomplished
past releases performance and past ETA, UTA or work release performance
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mental health concerns that may affect public safety risk based on the results of
psychological, psychiatric, mental health assessments or other information
emotional stability/instability, self injury history, suicide history. For Indigenous offenders,
consider their history of emotional stability/instability, self-injury or suicide history within
the context of their Indigenous Social History
detention referral or whether the inmate is being considered as a potential candidate for
detention
alcohol and drug use and the drug and alcohol rating. For Indigenous offenders, consider
any alcohol and drug concerns within the context of their Indigenous Social History
affiliations with criminal organizations/gangs. For Indigenous offenders, consider any
affiliation concerns within the context of their Indigenous Social History. This may be
related to family fragmentation and a lack of cultural identity corresponding based on the
offender’s Indigenous Social History linked to a desire to belong
affiliation with a terrorist organization or radicalized group
whether the inmate meets the criteria of being a high profile inmate (will only have an
impact if in light of the other factors, there is a clear connection between it and public
safety)
identify if the inmate is being supported for release and when
notoriety likely to invoke a negative reaction from the public, victim(s) or police and/or to
receive significant media coverage (sensational crime, major sexual or drug offence,
terrorism, affiliation with organized crime, etc.). In order for notoriety to be a relevant
factor, it must be demonstrated that it will have an impact on an inmate's reintegration
potential by increasing the risk to re-offend, or the likelihood that they could pose a threat
to the safety of any person or the security of a penitentiary
public safety risk in the event the inmate would escape.

Public Safety Rating

Based on the public safety factors and any other relevant considerations, assign a rating of
either low, moderate or high.

Low – The inmate's:

1. criminal history does not involve violence
2. criminal history involves violence/sexually-related offence(s), but the inmate has

demonstrated significant progress in addressing the dynamic factors which contributed to
the criminal behaviour and there are no signs of the high risk situations/offence
precursors identified as part of the offence cycle (where it is known)
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3. criminal history involves violence but the circumstances of the offence are such that the
likelihood of reoffending violently is assessed as improbable.

Moderate – The inmate's:

1. criminal history involves violence, but the inmate has demonstrated some progress in
addressing those dynamic factors which contributed to the violent behaviour

2. criminal history involves violence, but the inmate has demonstrated a willingness to
address the dynamic factors which contributed to the violent behaviour

3. there are current indicator(s) of moderate risk/concern, that include a suspended case
being recommended for revocation by the Case Management Team.

High – The inmate's:

1. criminal history involves violence and the inmate has not demonstrated any progress in
addressing those dynamic factors which contributed to the violent behaviour or a
willingness to attempt to address such factors

2. criminal history involves violence and the inmate has not demonstrated a willingness to
address the dynamic factors which contributed to the violent behaviour

3. there are current indicators of high risk/concern, that include a suspended case being
recommended for revocation by the Case Management Team.

OVERALL ASSESSMENT

Provide a short summary of the factors and consider the results of the mental health
institutional assessment and/or the psychological risk assessment as well as any recent
professional opinions such as psychological, psychiatric and mental health assessments and/or
health care, comments from the Elder, if available, in the plan for managing the inmate at the
proposed security level.

Consider Indigenous Social History as indicated in CD 702 – Indigenous Offenders and
information provided in the Elder Review.

The intent of considering ASH is to examine circumstances of the Indigenous people and to
seek alternative options to normal procedures to manage the Indigenous offender so that a
more responsive decision can be made. ASH considerations are not risk factors and should
never result in a more restrictive decision. It is possible that the end result may be the same
but it is also possible that the consideration of ASH could result in a decision that is more
restorative. To incorporate the ASH into the analysis, there are 3 components:

1.  
1.  
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1. Define the unique circumstances of the Indigenous offender.

Analyze the circumstances of the communities (such as residential school systems,
child welfare, dislocation, community fragmentation, marginalization, etc.) and the
extent of their impact on the Indigenous offender at the individual level (i.e. gang
affiliation, substance abuse, history of suicide, family or community history of
substance abuse, family or community history of victimization, poverty, lack or low
level of formal education, etc.). It should ideally answer the following question:
How has their history impacted their current behaviour?

2. Ensure that all culturally appropriate and/or restorative options are given due
consideration in the decision-making process.

Identify and document all restorative options (such as mediation, behavioural
contract, etc.) and/or culturally appropriate options (traditionally-based options)
that are applicable to manage the offender culturally and/or restoratively. The
options must be weighed along with all other required considerations in arriving
to the recommendation.

Should none of the restorative or cultural options be suitable, document a detailed
rationale as to why they are not appropriate.

3. The analysis is documented in the recommendation to reflect the rationale of the
recommendation.

Link the impact of the ASH consideration on the resulting recommendation for
penitentiary placement. For example, can the inmate be penitentiary placed at a
lower security level with additional supporting options?

Include information provided in the Elder Review (if applicable).

Take victim considerations into account (if applicable).

Indicate the existence of co-convicted and/or incompatible inmates.

Comment on discussions during case conferences, when it occurred and who was present.
Identify the Case Management Team's recommendations and how the recommendation meets
the needs of the inmate while ensuring the safety of the public.

Comment on consultation with receiving institution, when an interregional penitentiary
placement is being considered.
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DISSENTING OPINION

Detail any dissenting opinions.

RECOMMENDATION

Final recommendation.

ANNEX F - INTERREGIONAL MOVEMENTS FOR
OFFENDER INTAKE ASSESSMENTS AND
INTERREGIONAL PENITENTIARY PLACEMENTS

1. The purpose is to provide procedures to:

move offenders directly from provincial custody to an out-of-region facility for the
completion of the Offender Intake Assessment
move offenders from provincial custody to an out-of-region facility when they are
returning to federal custody as a result of a suspension
effect an interregional penitentiary placement.

2. The receiving facility may be a federal facility, or a provincial facility with which CSC has an
Exchange of Services Agreement. The facility may also be a Healing Lodge (section 81) in
the case of an interregional penitentiary placement.

Criteria for Interregional Movements and Interregional Penitentiary Placements

3. When it is determined that the most viable option is to either move an offender directly
from provincial custody to an out-of-region facility, or proceed with an interregional
penitentiary placement, the sending Regional Deputy Commissioner or delegate will
assess the offender's risk and needs, and demonstrate that all other options have been
considered prior to making the recommendation to proceed with the movement or
placement.

4. The sending Regional Deputy Commissioner or delegate will confirm that:
consideration has been given to principle 4g) of the CCRA:

(g) correctional policies, programs and practices respect gender, ethnic, cultural
and linguistic differences and are responsive to the special needs of women,
Indigenous peoples, persons requiring mental health care and other groups

all of the elements for selection of penitentiary as outlined in section 28 of the CCRA
have been considered:

(a) the degree and kind of custody and control necessary for
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(i) the safety of the public
(ii) the safety of that person and other persons in the penitentiary, and
(iii) the security of the penitentiary

(b) accessibility to
(i) the person's home community and family
(ii) a compatible cultural environment
(iii) a compatible linguistic environment, and

(c) the availability of appropriate programs and services and the person's
willingness to participate in those programs

there are no current voluntary transfer applications in the sending region that can be
processed
there are no approved voluntary transfers to the proposed receiving region waiting to
be actioned.

Procedures for Movement Directly From a Provincial Facility to Another Region for
the Offender Intake Assessment or Following a Suspension

5. Once an offender has been sentenced and is in provincial custody, the community Parole
Officer will meet with them, and gather the required information to prepare a Preliminary
Assessment Report.

6. When it is determined that an interregional movement is the best option to manage the
offender, the District Director will advise the Assistant Deputy Commissioner, Correctional
Operations, who will in turn inform the Regional Deputy Commissioner.

7. Pursuant to section 12 of the CCRA, the offender shall not be received in federal custody
until the expiration of 15 days after the day on which they were sentenced, unless the
offender agrees to be transferred to a penitentiary before the expiration of those 15 days.

8. If the offender is held in provincial custody pending the interregional movement, they
become subject to the Exchange of Services Agreement.

9. The sending Regional Headquarters will ensure that the Regional Advisor, Sentence
Management, confirms the admission requirements to federal custody or to provincial
custody where CSC has an existing Exchange of Services Agreement, as outlined in CD 703
– Sentence Management.

10. The sending Regional Deputy Commissioner or delegate will discuss with the receiving
Regional Deputy Commissioner or delegate the reasons that prevent the offender from
remaining within the region, the criteria and considerations given to the pertinent policies
to make the recommendation, and the possibility of an interregional movement via the
Warrant of Committal. A transfer warrant is not required.
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11. Once it has been determined that an interregional movement can be facilitated, the
receiving Regional Deputy Commissioner or delegate will inform his/her regional
counterpart in the sending region of the final destination.

12. The sending Regional Headquarters will document the rationale and the recommendation
for the offender's movement in a Memo to File, which will include, but not limited to:

the reason why the Offender Intake Assessment cannot be completed within the
sending region
the offender's risk and needs, keeping in mind subsection 4(g) and section 28 of the
CCRA
the consideration given to the offender's state of health and health care needs, as
identified in the Preliminary Assessment Report
the identification of any immediate needs in terms of security and suicide
a statement that presents the specific considerations given to all other options and a
statement indicating that there are no other alternatives
the communication made with the regional counterpart, including his/her willingness
to accept the movement of the offender in that region.

13. As the sending Regional Deputy Commissioner or delegate has the recommending
authority, they will sign the Memo to File.

14. The receiving Regional Headquarters will document the final decision in a Memo to File,
which will include, but not limited to:

the management of the offender's risk and needs
the acceptance of the offender in the region
the offender's destination.

15. The decision maker for these movements is either the Regional Deputy Commissioner or
the Assistant Deputy Commissioner, Correctional Operations, of the receiving region.

16. As the receiving region is the final decision maker, one of the above-named will sign the
Memo to File.

17. The Regional Transfer Coordinator is responsible for the coordination of the transfer
between regions.

18. The Offender Intake Assessment will be completed by the receiving facility, unless
otherwise specified in an Exchange of Services Agreement.

19. Prior to the movement, the sending Regional Headquarters will communicate with the
receiving Regional Headquarters when there is new information regarding risk and needs
that would impact on the viability of the offender's movement. The Regional Headquarters
are responsible for identifying a person to perform this task, and will ensure that the
information is documented in a Casework Record.
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Procedures for Transfer Directly From a Federal Facility to Another Region for a
Penitentiary Placement

20. The Parole Officer will complete an Assessment for Decision for an initial penitentiary
placement pursuant to this Commissioner's Directive, which will include an added section
to document the receiving region's comments. While the receiving region is being
consulted, the Assessment for Decision will remain unlocked to allow the inclusion of these
comments.

21. The sending institution will advise the Regional Transfer Coordinator, who will then consult
with his/her regional counterpart to explore the regional willingness to accept the inmate
and to identify the best suited institution.

22. The Regional Transfer Coordinator will then forward the consultation comments to the
sending institution, which will include the final destination.

23. The sending institution will document the consultation comments in the Assessment for
Decision, finalize the recommendation, lock the document in the Offender Management
System, and share the information with the inmate.

24. The inmate may submit a rebuttal should they disagree with the proposed placement. The
rebuttal process must be followed pursuant to this Commissioner's Directive.

25. The decisional process is the same as for an interregional transfer pursuant to CD 710-2 –
Transfer of Inmates.

26. Consultation process for an interregional penitentiary placement in a Healing Lodge
(section 81) will follow the same process as described in CD 710-2 – Transfer of Inmates,
but the decision maker is the Regional Deputy Commissioner of the receiving region.

27. The above procedures will also apply in situations when the sending region was not able to
finish the Offender Intake Assessment prior to the interregional transfer for penitentiary
placement purposes. The responsibility for incomplete case preparation rests with the
sending region, unless otherwise agreed upon by the two regions.

Decision on Security Classification

28. The decision on security classification will follow the normal process as outlined in this
Commissioner's Directive. The recommendation for security classification is made within
the Assessment for Decision for initial penitentiary placement, and the sending
Institutional Head makes the final decision.

For more information
Government-wide Forward Regulatory Plans
The Cabinet Directive on Regulatory


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The Federal regulatory management
The Canada–United States Regulatory Cooperation Council

To learn about upcoming or ongoing consultations on proposed federal regulations, visit
the Canada Gazette and Consulting with Canadians websites.

Date modified:
2023-03-17
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OVERVIEW 

1. On January 3, 2025, the Applicant was sentenced to a federal period of incarceration for 

robbery and breach of probation. As a newly sentenced federal inmate, Correctional 

Service Canada (“CSC”) must complete an intake assessment process with the Applicant 

to determine her security classification level (i.e., minimum-, medium-, or maximum-

security) and the institution to which she should be penitentiary placed. 

2. The Applicant identifies as a trans woman, which triggers the application of CSC 

Commissioner’s Directive (“CD”) 100 regarding gender diverse offenders. Where CSC 

does not have sufficient information to assess a gender diverse offender’s risks and needs, 

s. 31 of CD 100 provides that the intake assessment process will take place at an institution 

that aligns with their current sex (i.e., genitalia).  

3. Placement in an institution that aligns with the gender diverse offender’s current sex 

pending completion of the innate assessment process is not a final determination regarding 

their penitentiary placement. Rather, a final decision on that issue is made at the end of the 

intake assessment process. If the Applicant asks to be penitentiary placed to a women’s 

institution and CSC determines that doing so would not give rise to any overriding health 

and safety concerns which cannot be resolved, the Applicant’s request will be respected. 

4. On January 10, 2025, a CSC Community Parole Officer notified the Applicant by telephone 

that she would, pursuant to CD 100, be sent to the men’s Regional Reception Centre at 

Springhill Institution (the “RRC”) for intake assessment, rather than to the Nova Institution 

for Women. The Applicant remains at the RRC pending completion of the intake 

assessment process and the final decision regarding her penitentiary placement. 

5. The Applicant now seeks to apply for judicial review of this preliminary determination. 

Due to the 30-day limitation period under s. 18.1(2) of the Federal Courts Act,1 she should 

have brought this application by February 10, 2025. She did not do so. She has therefore 

brought the present motion for an extension to this deadline. 

 

 
1 Federal Courts Act, R.S.C. 1985, c. F-7. 
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6. The motion should be denied, for the following reasons: 

a. The evidence in the Applicant’s motion record (the “AR”) does not provide a 

reasonable explanation for her delay. For example, the fact that her legal team was 

able to meet with her and commission an affidavit for use in this proceeding before 

the deadline expired belies any suggestion that the delay was caused by an inability 

to communicate with her or take instructions in a timely manner.  

b. The proposed application for judicial review lacks merit. As indicated, a 

determination under s. 31 of CD 100 is preliminary or interlocutory. Applications 

for judicial review of such matters should not be allowed absent truly exceptional 

circumstances. No such circumstances arise on the facts of this case. Further, the 

Applicant’s claims that she was denied procedural fairness are not persuasive, as a 

duty of fairness does not always arise in the context of a preliminary or 

interlocutory determination, and as she will be given disclosure and an opportunity 

to make representations before the final decision is made. 

c. It is not in the interests of justice to grant an extension in these circumstances. 

Rather, the interests of justice would be better served by allowing the intake 

assessment process to unfold. If the Applicant is unhappy with CSC’s final decision 

regarding her penitentiary placement, she can take steps to grieve or seek judicial 

review of that decision at that time. 

PART I – FACTS 

Preliminary Assessments and Intake Assessment 

7. Subsection 23(1) of the Corrections and Conditional Release Act2 imposes information-

gathering obligations on CSC when an offender is to be sent to a penitentiary to begin 

serving their sentence. Specifically, CSC is required to take all reasonable steps to obtain 

relevant information about the offender’s offence(s) and personal history, any reasons and 

recommendations from the courts relating to the sentence and any relevant reports 

submitted to the courts, as well as any other information relevant to administering the 

sentence.  

 
2 Corrections and Conditional Release Act, S.C. 1992, c. 20 (the “CCRA”). 
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8. Under CD 705-1, “Preliminary Assessments and Post-Sentence Community 

Assessments”,3 a Community Parole Officer obtains this information by interviewing the 

offender. The Community Parole Officer is then required to prepare a Preliminary 

Assessment Report detailing their findings: s. 2(a).  

9. Once the Preliminary Assessment Report is completed, CSC determines the offender’s 

security classification level (i.e., maximum, medium, or minimum) and the penitentiary to 

which they should be placed to serve their sentence. The process for making these decisions 

is set out in ss. 27-28 and 30 of the CCRA, ss. 11 and 17-18 of the Corrections and 

Conditional Release Regulations,4 and CD 705-7, “Security Classification and Penitentiary 

Placement”.5  

10. Under this process (also known as “intake assessment”), an Institutional Parole Officer 

prepares an Assessment for Decision (or “A4D”), which sets out recommendations for the 

offender’s security classification and penitentiary placement. Before the final decision is 

made, the offender is given a copy of the A4D and any other required disclosure. They are 

then given an opportunity to rebut the recommendations in the A4D. The decision-maker 

then considers all this information in making their final determination. 

  

 
3 Affidavit of Laura Sodero affirmed March 3, 2025 (the “Sodero Affidavit”), paras. 3-5 and 

Exhibit “A”. Respondent’s Record (“RR”), Tab 1, pages 1-2, 8. 
4 Corrections and Conditional Release Regulations, SOR/92-260. 
5 Sodero Affidavit, para. 13 and Exhibit “E”, RR, Tab 1, pages 3-4, 57-95. 
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CD 100: Gender Diverse Offenders 

11. Further provisions regarding the process to follow when completing intake assessment for 

an offender who identifies as gender diverse are set out in CD 100, “Gender Diverse 

Offenders”.6 For example, section 31 of CD 100 provides as follows regarding the location 

at which intake assessment will be completed: 

Prior to admission, staff will ensure that newly sentenced gender diverse 

offenders are provided with an opportunity to indicate if they have a 

preferred institution type (men’s or women’s). Should CSC have sufficient 

information to assess the offender’s risks and needs, a case conference per 

Annex B will occur, without delay, to determine the type of intake site. In 

cases where CSC cannot assess the offender’s risks and needs, the intake 

site for initial assessment will be based on their current sex. 

12. “Sex”, in turn, is defined as “the biological classification of a person as female, male or 

intersex. It is usually assigned at birth based on a visual assessment of external anatomy. 

Sex is primarily associated with physical and physiological features, including 

chromosomes, gene expression, hormone levels and function, and reproductive/sexual 

anatomy. For the purpose of this CD, the ‘sex’ of an offender is determined solely by their 

current genitalia.”7 

13. Thus, the location at which the intake assessment will be completed for a gender diverse 

offender depends on whether CSC has enough information to assess the offender’s risks 

and needs. If this information is lacking, the offender will be sent to an institution which 

aligns with their current sex (i.e., genitalia), pending completion of the intake assessment 

process and a final decision regarding their security classification level and final 

penitentiary placement.  

  

 
6 Sodero Affidavit, Exhibit “C”, RR, Tab 1, pages 27-54. The term “gender diverse” is defined in 

CD 100 as “an umbrella term for gender identities or gender expressions that differ from dominant 

cultural or societal expectations based on sex assigned at birth, which encompasses all gender 

identities (e.g., non-binary, transgender, two-spirited, etc.” (see page 45). 
7 Sodero Affidavit, Exhibit “C”, RR, Tab 1, page 46. 
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14. The process for making the final decision regarding a gender diverse offender’s security 

classification level and penitentiary placement is set out as follows in ss. 36-39 of CD 100: 

After completing the intake assessment process, offenders will be placed 

according to their gender identity or expression in a men’s or women’s 

institution, if that is their preference, regardless of their sex (i.e., anatomy) 

or the gender/sex marker on their identification documents. In the event 

there are overriding health or safety concerns that cannot be resolved, the 

offender will be placed in a site that better aligns with their current sex (i.e., 

anatomy). 

When a gender diverse offender requests a penitentiary placement in an 

institution that does not align with their current sex: 

a. the offender will be provided with an opportunity to speak with a staff 

member from the potential receiving site to answer questions 

b. the offender will be consulted and involved in the decision-making 

process. This will be documented in the Assessment for Decision 

c. a case conference per Annex B will occur without delay and the results 

of the case conference will be documented in the Assessment for 

Decision. 

Upon completion of the Assessment for Decision for the offender’s security 

level and penitentiary placement, the offender will be given a copy of the 

report, and an opportunity to provide written or oral representation on the 

recommendation within two working days. The decision-maker will 

consider the offender’s input, if any, prior to rendering their decision. 

The Institutional Head of the intake institution, in consultation with the 

Regional Deputy Commissioner, as applicable, will forward the 

penitentiary placement and offender’s security level recommendations for 

final decision-making to the Assistant Commissioner, Correctional 

Operations and Programs, (for requests to a men’s institution) or the Deputy 

Commissioner for Women (for requests to a women’s institution).8 

15. Thus, once the intake assessment is complete, a gender diverse offender will be penitentiary 

placed to an institution according to their gender identity or expression if that is their 

preference, so long as there are no unresolvable overriding health or safety concerns which 

would prevent that placement. If there are any such concerns, the offender will be 

penitentiary placed to an institution which better aligns with their current sex (i.e., 

anatomy).  

 
8 Sodero Affidavit, Exhibit “C”. RR, Tab 1, pages 38-39. 

102 



-6- 
 
The Applicant’s Preliminary Assessment and Intake Assessment Process 

16. The Applicant is from Nova Scotia. On January 3, 2025, she was sentenced to two years’ 

imprisonment for three charges of robbery and one charge of breach of probation.9 As this 

is a federal period of incarceration, CSC Community Parole Officer Laura Sodero was 

assigned to complete the Applicant’s Preliminary Assessment.10  

17. On January 10, 2025, Ms. Sodero advised the Applicant by telephone that she would be 

sent to the RRC to complete the intake assessment process, rather than the Nova Institution 

for Women in Truro. Ms. Sodero detailed this conversation as follows in a Casework 

Record Log entry:11 

Writer and POS Cavanaugh had a follow up conversation with Katherine 

via telephone at CNSCF regarding her pen-placement. While Katherine is 

on the women’s side at CNSCF, given CSC policy and outstanding 

questions regarding her trans-female status, it was determined that she will 

have to attend Springhill Intake for her OIA. The placement is based on her 

biological gender which is male at birth. Katherine appeared shocked and 

upset by this news, she stated that she has always gone to the women’s side 

of CNSCF. We did not want Katherine to be surprised by her placement 

when being transferred and wanted her to be able to ask questions. 

Katheirne was informed that their case will be handled and further decided 

on by the women’s oversight in Ottawa. When she does her intake with 

Springhill, she was encouraged to be transparent on her transition and 

identity as a woman. Katherine indicated that she has been on hormones 

since she was 13 years old. It was highlighted to her that it does not meant 

hat [sic] she will be staying at Springhill for the entirety of her incarceration 

and that there is still potential for her to be transferred to Nova when the 

CMT have a stronger understanding of her risk factors and transition. 

Katherine asked if she should be contacting a lawyer regarding this 

decision, we informed her that it is not for us to decide or recommend but 

that she was encouraged that she is welcome to reach out to supports 

regarding this decision. We understood that it is unnerving for her, it was 

highlighted that she will not be in general population and that the intake unit 

is more structured. She was also encouraged to communicate with staff any 

concerns at all. Writer called CNSCF staff prior to the call to inform them 

of the decision to place her at Springhill for her OTA in case she needed 

support after her call. 

 
9 AR, pages 37-38. 
10 Sodero Affidavit, para. 2. RR, Tab 1, page 1. 
11 Sodero Affidavit, paras. 11-12 and Exhibit “D”. RR, Tab 1, pages 3, 56. 
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18. That same day, Ms. Sodero locked (i.e., finalized) the Applicant’s Preliminary Assessment 

Report, which concludes as follows:12 

Pursuant to CD 100, as CSC currently does not have sufficient information 

to assess Ms. Bagnald’s risks and needs, the intake institution for the OIA 

will be based on their current sex. During a meeting held on 2025-01-10, 

with POS Cavanugh, the writer, and the offender, they were informed that 

they will be sent to an institution based on their current sex where they will 

undergo the OIA process. After which, they will be placed according to the 

offender’s gender identity or expression in a men’s or a women’s institution, 

if that is their preference, regardless of their sex (i.e., anatomy) or the 

gender/sex marker on their identification documents unless there are 

overriding health or safety concerns that cannot be resolved. 

19. Four days later, on January 14, 2025, the Applicant was transferred from provincial custody 

to the RRC for the intake assessment process, which remains underway. 

20. As indicated, once the intake assessment is completed, a final decision will be made 

regarding the Applicant’s security classification and penitentiary placement. If the 

Applicant wishes to be placed to a women’s institution and CSC determines that there are 

no overriding health and safety concerns which cannot be resolved, she will be placed 

accordingly.  

21. Again, the process of collecting the necessary information to make the final decision is 

ongoing. As required under s. 37 of CD 100, the Applicant will be consulted and involved 

in the decision-making process, and her involvement will be documented in the A4D which 

sets out staff’s recommendation regarding her penitentiary placement. The Applicant will 

(as set out in s. 38) then be given a copy of the A4D, as well as an opportunity to provide 

a written or oral rebuttal, before the final decision is made.    

 
12 AR, page 40. 
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The Missed Judicial Review Deadline 

22. Applications for judicial review in the Federal Court are subject to the time limitation in s. 

18.1(2) of the Federal Courts Act,13 which provides as follows: 

An application for judicial review in respect of a decision or an order of a 

federal board, commission or other tribunal shall be made within 30 days 

after the time the decision or order was first communicated by the federal 

board, commission or other tribunal to the office of the Deputy Attorney 

General of Canada or to the party directly affected by it, or within any 

further time that a judge of the Federal Court may fix or allow before or 

after the end of those 30 days. 

23. As indicated, the Applicant seeks judicial review of the preliminary determination to send 

her to the RRC to complete the intake assessment process. She should therefore have 

brought any such proceedings within 30 days of this being first communicated to her. As 

Ms. Sodero communicated this information to the Applicant by telephone on January 10, 

2025, the Applicant should have filed an Application for Judicial Review from that 

determination by Monday, February 10, 2025.  

PART II – ISSUES 

24. The overarching issue on this motion is whether it is in the interests of justice to grant an 

extension, taking into account: (1) whether the Applicant had a continuing intention to 

pursue an application for judicial review; (2) whether the application has merit; (3) whether 

the Respondent would be prejudiced by the delay; and (4) whether the Applicant has 

provided a reasonable explanation for the delay.14 

25. The Respondent acknowledges that the Applicant had a continuing intention to pursue an 

application for judicial review in this matter, and that the delay to date has not caused any 

prejudice. Accordingly, the issues in dispute on this motion are: 

a. Has the Applicant provided a reasonable explanation for the delay? 

b. Does this application have merit? 

c. Is it in the interests of justice to grant an extension? 

 
13 Federal Courts Act, R.S.C. 1985, c. F-7. 
14 MTU Maintenance Canada Inc. v. Attorney General of Canada, 2024 FC 1782 (“MTU”), para. 

25. 
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26. Each of these issues will be considered in turn.  

PART III – LAW AND ARGUMENT 

No Reasonable Explanation for Delay 

27. As Justice Régimbald explained in Citizen for My Sea to Sky v. Canada (Environment and 

Climate Change), the 30-day deadline under s. 18.1(2) is not whimsical. Rather, it exists 

to promote certainty and finality in administrative decisions.15 These objectives (and, in 

turn, the public interest and the interests of justice) can be undermined if an applicant is 

allowed to bring a judicial review application outside the deadline without providing a 

compelling reason for their delay.  

28. Accordingly, the Applicant bears the burden of establishing, through affidavit evidence, 

that she has a reasonable explanation for the entirety of her delay in bringing this 

application. See, for example, the following comments by Justice Tremblay-Lamer in 

Bozzer v. Minister of National Revenue:16 

This time limitation exists in the public interest, bringing finality to 

administrative decisions in order to ensure their effective implementation 

without delay… A party seeking an extension of time bears the burden of 

establishing the elements necessary for an extension, generally by way of 

affidavit evidence subject to cross-examination… 

29. As Justice St-Louis recently noted in MTU, “even a brief unexplained period of delay can 

justify the refusal of an extension of time”.17 See also Justice Régimbald’s comments to 

similar effect in Citizen:18 

The Court has previously held that a party must be able to provide a 

reasonable explanation for the entire period of delay, “including the time 

between the moment when the party realizes that the prescribed time limit 

could not be or was not met and the moment when the motion is filed”… 

The Court has also previously rejected requests for an extension of time 

because a party failed to properly explain each step resulting in the overall 

delay, including any initial delay of counsel… 

 
15 Citizen for My Sea to Sky v. Canada (Environment and Climate Change), 2023 FC 1721 

(“Citizen”), paras. 16-17. 
16 Bozzer v. Minister of National Revenue, 2007 FC 867, para. 13. 
17 MTU, para. 40. 
18 Citizen, para. 38. 
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30. The Applicant has not met this burden. As indicated, an explanation for the delay should 

be provided through affidavit evidence. The Applicant’s Affidavit and the affidavit from 

Ms. Halpern (the “Halpern Affidavit”) are both silent on this issue; neither provides a clear 

or direct explanation as to why the deadline was not met. 

31. The submissions from the Applicant’s legal counsel in her Memorandum19 are not adequate 

to meet this burden. Submissions are not evidence, and any submissions regarding the 

reason(s) for the delay should have been supported by evidence. For example, the argument 

that “uncertainty regarding the timing and finality of the Decision”20 should have been 

supported by evidence from the Applicant or Ms. Halpern directly speaking to this alleged 

uncertainty and explaining how it led to the deadline being missed. Similarly, the argument 

that “the delay was impacted by systemic barriers to communication within the correctional 

system”21 should have been supported by evidence from the Applicant or Ms. Halpern 

speaking to specific occasions on which they tried to communicate with each other 

regarding this matter but were unable to do so. Again, the affidavit evidence is silent on 

these important points. The lack of such supporting evidence should, in and of itself, be 

fatal to the Applicant’s position on this motion. 

32. In any event, the submissions in the Applicant’s memorandum are not persuasive on the 

known facts or the applicable law. For example, the following evidence contradicts the 

Applicant’s suggestion that the delay was caused or contributed to “systemic barriers to 

communication within the correctional system”: 

a. Ms. Halpern’s evidence that she was able to meet with the Applicant in person on 

January 21, 2025, to discuss this matter.22 

b. Ms. Halpern’s evidence that she was able to meet with the Applicant again in person 

on February 6, 2025.23 

 
19 AR, pages 91-92, paras. 17-21.  
20 AR, page 91, para. 18. 
21 AR, page 91, para. 19. 
22 AR, page 47, para. 11. 
23 AR, page 48, para. 14. 
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c. The fact that the jurat on the Applicant’s Affidavit indicates that Ms. Halpern took 

her signature on the document at Springhill on February 7, 2025.24  

33. Again, the deadline for seeking judicial review in this matter expired on February 10, 2025. 

Before the deadline expired, a member of the Applicant’s legal team was able to meet with 

her in person on multiple occasions and commission an affidavit for use in this proceeding. 

In these circumstances, it is unclear why an application for judicial review could not have 

been filed before the deadline expired. 

34. The Applicant’s argument that the delay resulted from uncertainty regarding timing and 

finality suffers from similar frailties. Again, the Applicant was clearly informed (by 

telephone on January 10, 2025, and then by receiving a copy of her Preliminary 

Assessment) that she would be sent to the RRC for intake assessment, pending a final 

decision on her penitentiary placement. As set out in the Halpern Affidavit, the Applicant’s 

legal team was again made aware on January 28, 2025 (nearly two weeks before the 30-

day deadline under s. 18.1(2) expired) that the Applicant “would remain at Springhill 

Institution until her Offender Intake Assessment was completed”.25 Respectfully, it is 

unclear how any such uncertainty could reasonably have arisen on these facts. 

35. In any event, an applicant cannot delay or extend the running of the limitation period in s 

18.1(2) by unsuccessfully asking the administrative decision-maker to reconsider their 

determination and waiting for a response. That would be inconsistent with the purpose of 

the limitation period – which, again, is to promote certainty and finality in administrative 

decision-making. It is also inconsistent with jurisprudence and academic commentary. See, 

for example, the following comments by Justice Pelletier in Moresby Explorers Ltd. v. 

Superintendent of Gwaii Haanas National Park Reserve:26 

In Dumbrava v. Canada (Minister of Citizenship & Immigration) (1995), 

101 F.T.R. 230 (Fed. T.D.), Nöel J. (as he then was), reviewed a series of 

cases dealing with the effect of correspondence with a decision maker after 

a decision has been made. In those cases, the Court held that a “courtesy 

response” does not create a new decision from which judicial review may 

 
24 AR, page 8. 
25 AR, page 47, para. 12. 
26 Moresby Explorers Ltd. v. Superintendent of Gwaii Haanas National Park Reserve, 2000 

CarswellNat 2928 (F.C. (T.D.)), paras. 12 and 15. 
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be taken. As it was put by McKeown J. in Dhaliwal v. Canada (Minister of 

Citizenship & Immigration), [1995] F.C.J. No. 982  (Fed. T.D.) “... counsel 

cannot extend the date of decision by writing a letter with the intention of 

provoking a reply.” Before there is a new decision, subject to judicial 

review, there must be a fresh exercise of discretion such as a reconsideration 

of a prior decision on the basis of new facts. 

 

… 

 

As a result, I reject the argument that the course of correspondence between 

the parties represents a continuing decision, or a course of conduct, from 

which judicial review may be taken as late as 30 days from the last letter in 

the series. In my view, the correspondence simply shows persistent attempts 

to reverse a negative decision and a continuing commitment to the original 

decision by the respondents. Unless the Court is prepared to exercise its 

discretion to extend the time for bringing the application, it is out of time 

and must be dismissed. 

36. See also the following commentary by Sara Blake in Administrative Law in Canada:27 

Communications about the decision do not extend the time limit. If the 

tribunal is asked to reconsider its decision, the time limit begins to run from 

the date of the original decision, unless the tribunal is persuaded on 

reconsideration to change the decision, in which case, the time limit begins 

to run when the second decision is released. 

37. Thus, the Applicant cannot reasonably argue that her delay in seeking judicial review is 

justified because she was waiting to see whether CSC would reconsider its preliminary 

determination under CD 100 to send her to the RRC for intake assessment. The fact remains 

that she was notified of this on January 10, 2025, and that she had adequate opportunity to 

meet with her legal team and prepare her application materials before the deadline expired. 

Any unsuccessful efforts by her legal team to try to convince CSC to reconsider this 

preliminary determination do not help to delay or extend the time limit under s. 18.1(2). 

Nor do they provide a reasonable excuse or explanation for missing the deadline. 

38. The Applicant has therefore failed to provide a reasonable explanation for her delay in 

seeking judicial review.  

 
27 Sara Blake, Administrative Law in Canada, 7th ed., §7.07. 
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The Application Lacks Merit 

39. As Justice Régimbald explained in Citizen, a party seeking an extension must demonstrate 

that their proposed application for judicial review has some merit and a reasonable chance 

of success, as it is not in the interests of justice to allow an application to proceed if it is 

clearly without merit.28 

40. Generally, an application for judicial review should not be allowed if it is premature. This 

can arise where an applicant seeks to challenge a preliminary or interlocutory 

determination and the administrative process in question has not yet run its course. See, for 

example, the following comments by the Federal Court of Appeal in C.B. Powell Ltd. c. 

Canada (Agence des services frontaliers):29 

The normal rule is that parties can proceed to the court system only after all 

adequate remedial recourses in the administrative process have been 

exhausted… 

Administrative law judgments and textbooks describe this rule in many 

ways: the doctrine of exhaustion, the doctrine of adequate alternative 

remedies, the doctrine against fragmentation or bifurcation of 

administrative proceedings, the rule against interlocutory judicial reviews 

and the objection against premature judicial reviews. All of these express 

the same concept: absent exceptional circumstances, parties cannot proceed 

to the court system until the administrative process has run its course. This 

means that, absent exceptional circumstances, those who are dissatisfied 

with some matter arising in the ongoing administrative process must pursue 

all effective remedies that are available within that process; only when the 

administrative process has finished or when the administrative process 

affords no effective remedy can they proceed to court. Put another way, 

absent exceptional circumstances, courts should not interfere with ongoing 

administrative processes until after they are completed, or until the 

available, effective remedies are exhausted. 

This prevents fragmentation of the administrative process and piecemeal 

court proceedings, eliminates the large costs and delays associated with 

premature forays to court and avoids the waste associated with hearing an 

interlocutory judicial review when the applicant for judicial review may 

succeed at the end of the administrative process anyway… Further, only at 

the end of the administrative process will a reviewing court have all of the 

administrative decision-maker’s findings; these findings may be suffused 

 
28 Citizen, paras. 40 and 42. 
29 C.B. Powell Ltd. c. Canada (Agence des services frontaliers), 2010 FCA 61 (“C.B. Powell”), 

paras. 30-32. 
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with expertise, legitimate policy judgments and valuable regulatory 

experience… Finally, this approach is consistent with and supports the 

concept of judicial respect for administrative decision-makers who, like 

judges, have decision-making responsibilities to discharge… 

41. As the Federal Court of Appeal explained in C.B. Powell, the “exceptional circumstances” 

exception is narrow: “Concerns about procedural fairness or bias, the presence of an 

important legal or constitutional issue, or the fact that all parties have consented to early 

recourse to the courts are not exceptional circumstances allowing parties to bypass an 

administrative process, as long as that process allows the issues to be raised and an effective 

remedy to be granted”.30 Similarly, “the presence of so-called jurisdictional issues is not an 

exceptional circumstance justifying early recourse to courts.”31 

42. The Federal Court of Appeal clarified the very limited scope of this exception in Dugré c. 

Canada (Procureur general).32 Specifically, the Court explained that such exceptional 

circumstances “are very rare and require that the consequences of an interlocutory decision 

be so ‘immediate and radical’ that they call into question the rule of law”.33 Because of this 

high threshold, “the non-availability of interlocutory relief is next to absolute”, as a “less 

stringent criterion would only encourage premature forays into courts and a resurgence of 

the ills identified in C.B. Powell.”34 

43. As indicated, the determination the Applicant is seeking to challenge through this 

proceeding is a preliminary or interlocutory step in the intake assessment process. It is not 

a final decision regarding her penitentiary placement. That final decision will be made at 

the end of the intake assessment process. Accordingly, this matter should not be allowed to 

proceed unless the Applicant can point to truly exceptional circumstances which justify a 

deviation from the general rule against premature applications for judicial review.  

 

 
30 C.B. Powell, para. 33. 
31 Ibid. 
32 Dugré c. Canada (Procureur general), 2021 FCA 8 (“Dugré”). 
33 Dugré, para. 35. 
34 Dugré, para. 37. 
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44. No such circumstances arise on the facts of this case. As set out in the Applicant’s 

Memorandum, she wishes to challenge the preliminary determination on grounds of 

procedural fairness and substantive unreasonableness.35 Again, however, issues of 

procedural fairness, important legal issues, and constitutional issues are not “exceptional 

circumstances” in this context; rather, truly “exceptional circumstances” are those which 

“call into question the rule of law”.  

45. In this case, the rule of law was (and is being) respected. The Applicant’s case is being 

processed in accordance with the CD that applies to intake assessment for gender diverse 

offenders. Similarly, the preliminary determination to send her to the RRC for intake 

assessment was made in accordance with s. 31 of CD 100. Accordingly, there is no basis 

for deviating from the general rule against premature applications for judicial review in 

this case. 

46. In any event, even if this application was not premature, the Applicant’s proposed ground 

for review lack merit. For example, she has not explained how, in her view, the reasons 

provided for the preliminary determination were inadequate,36 how it failed to respond to 

her evidence and arguments,37 or how it was untenable in light of the relevant factual and 

legal constraints.38 Further, the following legal principles would give her significant 

difficulties in pursuing any arguments regarding a breach of the duty of fairness: 

a. As Justice L’Heureux-Dubé noted for the majority in Knight v. Indian Head School 

Division No. 19, a “decision of a preliminary nature will not in general trigger the 

duty to act fairly”.39 It is therefore debatable whether CSC even owed the Applicant 

a duty of fairness before making its preliminary determination under s. 31 of CD 

100. 

 
35 AR, page 90, para. 14. 
36 AR, page 90, para. 14(b). 
37 AR, page 90, para. 14(c). 
38 AR, page 90, para. 14(d). 
39 Knight v. Indian Head School Division No. 19, [1990] 1 S.C.R. 653, para. 30. See also, to similar 

effect, Oxford Frozen Foods Ltd. v. Nova Scotia (Workers’ Compensation Board), 2017 NSSC 245, 

para. 55, and Stefani v. College of Dental Surgeons (British Columbia), 1996 CarswellBC 1821 

(S.C.), para. 36. 
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b. When a duty of fairness is owed, two important factors in determining the content 

of the duty are the nature of the determination being made and the process followed 

in making it, as well as the nature of the scheme and the terms pursuant to which 

the administrative decision-maker operates.40 Thus, even if the Applicant was owed 

a duty of fairness, the fact that the determination in question was preliminary in 

nature and would be followed by a comprehensive process leading to a final 

decision militates in favour of a lower or less onerous duty. 

c. As noted in Halsbury’s Laws of Canada, “unfairness at a preliminary stage can be 

cured by ensuring that subsequent proceedings provide the affected person a full 

and fair opportunity to be heard.”41 Sara Blake notes to similar effect: “Procedural 

irregularities at one stage, which appear to have prejudiced a party’s rights, may 

diminish in significance if the party has been accorded a full and fair hearing at a 

later stage in the proceeding. A tribunal may cure its procedural defaults. In the end, 

the party may be seen not to have suffered any prejudice.”42 As indicated, the 

Applicant will (in accordance with ss. 37-38 of CD 100) be given disclosure and an 

opportunity to put her case forward before the final decision is made regarding her 

penitentiary placement. Thus, even if there had been any breaches of the duty of 

fairness in this case to date, those breaches would be cured through the intake 

assessment and decision-making process which continues to unfold.  

47. These factors, together with the prematurity of the proposed judicial review application 

and the lack of sufficiently exceptional circumstances justifying early review, indicate that 

this proceeding lacks merit. This, in turn, also weighs against granting the Applicant’s 

request for an extension. 

  

 
40 Baker v. Canada (Minister of Citizenship & Immigration, 1999 SCC 699, paras. 23-24. 
41 Halsbury’s Laws of Canada, Administrative Law (2022 Reissue), HAD-91, V.3.(3). 
42 Sara Blake, Administrative Law in Canada, 7th ed., §2.06. 
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An Extension is Not in the Interests of Justice 

48. An extension would not be in the interests of justice in this matter, for the following 

reasons: 

a. Without a reasonable explanation for the delay supported by evidence, the 

underlying purposes of the time limitation in s. 18.1(2) – that is, to promote 

certainty and finality in administrative decision-making – should be upheld by 

enforcing the deadline.  

b. The interests of justice would not be served by allowing the Applicant to bring a 

premature application which lacks merit, particularly in the absence of truly 

exceptional circumstances. Again, a final decision regarding the Applicant’s 

penitentiary placement has yet to be made; it will only be made once the intake 

assessment process is completed, and CSC has gathered more information 

regarding her needs and risks. Once that process is completed and the A4D setting 

out staff’s recommendations is prepared, she will be given disclosure and an 

opportunity to provide written or oral representations before the final decision is 

made. Accordingly, the Applicant may ultimately be penitentiary placed to a 

women’s institution, particularly as s. 36 of CD 100 provides that she will be so 

placed if that is her preference, so long as CSC determines that doing so would not 

give rise to any overriding health or safety concerns which cannot be resolved. In 

other words, the ongoing administrative process may ultimately allow her to obtain 

the relief she is seeking through this application for judicial review. If the final 

decision is not in the Applicant’s favour, she can then grieve or seek judicial review 

at that time. If she does so, the Court and the parties will then have the benefit of a 

complete factual record. This will also help to avoid fragmentation of the ongoing 

administrative process. 
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PART IV – ORDER SOUGHT 

49. To summarize, the Respondent’s position is that the Applicant has not provided an adequate 

explanation for missing the deadline for bringing these proceedings, that the proposed 

application for judicial review is premature and ultimately lacks merit, and that the interests 

of justice would be better served by letting the current intake assessment process unfold. 

50. The Respondent therefore requests that the Applicant’s motion for an extension to the 

deadline under s. 18.1(2) of the Federal Courts Act be dismissed.  

51. If successful on the motion, the Respondent will not seek costs from the Applicant. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

 

DATED at the Halifax Regional Municipality, in the Province of Nova Scotia, this 3rd day of 

March, 2025. 

 

 

___________________________________ 

ATTORNEY GENERAL OF CANADA 

Department of Justice Canada 

Atlantic Regional Office 

Suite 1400, Duke Tower 

5251 Duke Street 

Halifax, NS   B3J 1P3 

Fax: (902) 426-2329 

 

Per: Jack Townsend / Heidi Collicutt 

Tel: (782) 409-5512 / (902) 402-4957 

Email: Jack.Townsend@justice.gc.ca 
                Heidi.Collicutt@justice.gc.ca 

 

Counsel for the Respondent   
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V. Judicial Review

3. Requirement of Procedural Fairness

(3) Breaches of Procedural Fairness

 Effect of breach.

A breach of the duty to afford procedural fairness renders the decision ultra vires. It is thus void ab initio, not 
voidable.

Two exceptions. A decision that would otherwise be void for procedural unfairness can be saved in either of two 
ways. First, unfairness at a preliminary stage can be cured by ensuring that subsequent proceedings provide the 
affected person a full and fair opportunity to be heard.1 For example, a medical student was given insufficient notice 
of allegations of unprofessional behaviour before the medical school Board of Examiners required him to undergo 
remediation. However, these procedural faults were cured by subsequent appeals within the University.2 Second, a 
reviewing court may find that the applicant’s procedural objection was raised too late to entitle them to a remedy. A 
party must object to a perceived procedural defect in a timely fashion; if it does not, it may inadvertently waive the 
right to seek a remedy on judicial review.3 Put differently, a party cannot remain silent in hopes of obtaining a 
remedy on judicial review in the event of an unfavourable outcome at the tribunal.4 In any event, “allegations of bias 
and procedural unfairness in a first-instance forum cannot be raised on appeal or judicial review if they could 
reasonably have been the subject of timely objection in the first-instance forum”.5 More fundamentally, failure to 
raise the issue before the original decision-maker deprives it of an opportunity to cure the defect and thus salvage a 
decision that is reasonable on the merits.6

Footnote(s)

1 Hnatiuk v. Society of Management Accountants of Manitoba, [2013] M.J. No. 134, 2013 MBCA 31 (Man. C.A.); King v. 
University of Saskatchewan, [1969] S.C.J. No. 38, [1969] S.C.R. 678 (S.C.C.); Harelkin v. University of Regina, [1979] 
S.C.J. No. 59, [1979] 2 S.C.R. 561 at 582 (S.C.C.). The more closely an appeal procedure resembles a trial de novo, 
the more likely that a court will find that a procedural irregularity has been cured: Alghaithy v. University of Ottawa, 
[2012] O.J. No. 1594, 2012 ONSC 142 (Ont. Div. Ct.), leave to appeal refused [2012] S.C.C.A. No. 504 (S.C.C.).

2 Bastien v. University of Toronto, [2021] O.J. No. 4171, 2021 ONSC 4854 (Ont. Div. Ct.).

3 Taseko Mines Ltd. v. Canada (Minister of the Environment), [2019] F.C.J. No. 1502, 2019 FCA 320 (F.C.A.), leave to 
appeal refused [2020] S.C.C.A. No. 49 (S.C.C.). See also Transport Car-Fré Ltée v. Lecours, [2018] F.C.J. No. 1125, 

117 

https://advance.lexis.com/api/document?collection=analytical-materials-ca&id=urn:contentItem:65RF-P921-JNY7-X083-00000-00&context=1505209
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F7V-3DM1-JNCK-232K-00000-00&context=1505209
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F7V-3DM1-JNCK-232K-00000-00&context=1505209
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F81-YGY1-JC0G-64PM-00000-00&context=1505209
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8T-N3R1-JJSF-22Y9-00000-00&context=1505209
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F81-YH01-F873-B11F-00000-00&context=1505209
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F81-YH01-F873-B11F-00000-00&context=1505209
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8T-N3T1-JGHR-M1PF-00000-00&context=1505209
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8P-SFM1-JGHR-M10V-00000-00&context=1505209
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F8P-SFM1-JGHR-M10V-00000-00&context=1505209
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5F82-1SJ1-JS0R-24N7-00000-00&context=1505209
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:63B8-D401-DXWW-21BP-00000-00&context=1505209
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:63B8-D401-DXWW-21BP-00000-00&context=1505209
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5XTC-WBN1-F5KY-B3YK-00000-00&context=1505209
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5XTC-WBN1-F5KY-B3YK-00000-00&context=1505209
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5YFH-HM51-FJM6-60K5-00000-00&context=1505209
https://advance.lexis.com/api/document?collection=cases-ca&id=urn:contentItem:5TXS-GK51-F4W2-61JP-00000-00&context=1505209


Page 2 of 2

HAD-91 Effect of breach.

2018 FC 1133 (F.C.) (a person affected by an administrative decision should raise a possible issue of bias at the 
earliest opportunity and give the decision-maker the chance to deal with it, by recusing themselves if necessary).

4 Stetler v. Agriculture, Food and Rural Affairs Appeal Tribunal, [2005] O.J. No. 2817 at para. 98, 76 O.R. (3d) 321 (Ont. 
C.A.), leave to appeal refused [2005] S.C.C.A. No. 428 (S.C.C.); Canada (Human Rights Commission) v. Taylor, [1990] 
S.C.J. No. 129, [1990] 3 S.C.R. 892 (S.C.C.).

5 Hennessey v. Canada, [2016] F.C.J. No. 650 at para. 20, 2016 FCA 180 (F.C.A.).

6 Hennessey v. Canada, [2016] F.C.J. No. 650 at para. 21, 2016 FCA 180 (F.C.A.).
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PART I PROCEEDINGS BEFORE THE TRIBUNAL

Chapter 2 TRIBUNAL PROCEDURE

§2.06 WERE PROCEDURAL DEFICIENCIES REMEDIED?

To determine whether fair procedure has been followed, one must examine the entire proceeding. Procedural 
irregularities at one stage, which appear to have prejudiced a party’s rights, may diminish in significance if the party 
has been accorded a full and fair hearing at a later stage in the proceeding. A tribunal may cure its procedural 
defaults. In the end, the party may be seen not to have suffered any prejudice.

In considering whether a procedural defect has been cured, a number of factors should be considered: the nature of 
the dispute before the tribunal; the nature and gravity of the procedural defect; the likelihood that the prejudicial 
effect of that failure may permeate any re-hearing, review or appeal process; the procedural nature of the review, 
re-hearing or appeal; and the significance of the decision to the aggrieved party.1

If, at the outset of a hearing, it is discovered that a party was not given adequate notice of the proceeding or of the 
case to be met, that default can be cured by giving notice and an adjournment to allow the party time to prepare. A 
fair hearing on reconsideration or appeal can cure a violation of a party’s procedural rights.2 An appeal on the 
record that permits full argument can cure a failure to permit oral argument at first instance3 but might not be 
adequate to cure unfairness affecting the factual record.4 Failure to follow proper procedure at the complaint and 
investigation stage is not a roadblock to subsequent discipline proceedings.5

Footnote(s)

1 International Union of Operating Engineers, Local 882 v. Burnaby Hospital Society, [1997] B.C.J. No. 2775 (B.C.C.A.); 
Thomas v. Edmonton (City), [2016] A.J. No. 277 (Alta. C.A.).

2 McNamara v. Ontario (Racing Commission), [1998] O.J. No. 3238 (Ont. C.A.); Taiga Works Wilderness Equipment Ltd. 
v. British Columbia (Director of Employment Standards), [2010] B.C.J. No. 316 (B.C.C.A.); McBride v. Canada (Minister 
of National Defence), [2012] F.C.J. No. 747 (F.C.A.), leave to appeal refused [2012] S.C.C.A. No. 368.

3 Doucette v. Nova Scotia (Police Commission), [1980] N.S.J. No. 465 (N.S.C.A.).

4 Khan v. University of Ottawa, [1997] O.J. No. 2650 (Ont. C.A.); Melanson v. New Brunswick (Workers’ Compensation 
Board), [1994] N.B.J. No. 160 (N.B.C.A.).

5 Histed v. Law Society of Manitoba, [2006] M.J. No. 290 (Man. C.A.), leave to appeal refused [2006] S.C.C.A. No. 436; 
Bechamp v. Manitoba (Man. C.A.), [1994] M.J. No. 281 (Man. C.A.).
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Chapter 7 JUDICIAL REVIEW PROCEDURE

§7.07 TIME LIMITS AND DELAY

Effective public decision making requires that judicial review be commenced without delay to ensure the stability, 
efficiency and reliability of public administration. The public uncertainty and potential chaos caused by delays are an 
anathema to these public-interest needs.1

For this reason, most jurisdictions impose short time limits to commence judicial review. Applications in Federal, 
Ontario, Prince Edward Island, Northwest Territories and Nunavut courts must be brought within 30 days of the 
decision or order.2 In Nova Scotia, a notice of judicial review must be delivered within the earlier of 25 days after the 
decision is communicated to the applicant or six months after the decision is made.3 In British Columbia, a petition 
must be brought within 60 days of the date the final decision is issued.4 In New Brunswick, an application for 
certiorari must be made within three months of the date of the decision.5 In Alberta, an originating application for 
judicial review must be made within six months of the date of the decision.6 These time limits apply even if the 
applicant alleges that the tribunal order is a nullity.7

The time limit to challenge interlocutory rulings of the tribunal does not begin to run until the final decision on the 
merits is made. Then, all rulings that affect the result may be challenged in one application.8 If the decision is issued 
in parts, the time limit begins to run when the last part is released.9 A time limit that runs from the date of receipt of 
the decision is not extended by later receipt of reasons for decision.10

Communications about the decision do not extend the time limit.11 If the tribunal is asked to reconsider its decision, 
the time limit begins to run from the date of the original decision, unless the tribunal is persuaded on 
reconsideration to change the decision, in which case, the time limit begins to run when the second decision is 
released.12

If the matter under review is not a decision or order but, rather, a continuing failure to act in respect of which there is 
no specific date, the prescribed time limit does not apply.13 Likewise, the prescribed time limit does not apply to an 
application for prohibition to prevent a future act (which is likely to be dismissed as premature).14

If no general time limit is prescribed, applicants should check whether a time limit is prescribed by the statute that 
governs the tribunal. It may be as short as the 15-day time limit in immigration matters. The British Columbia 
Judicial Review Procedure Act expressly states that an application for judicial review is not barred by the passage 
of time unless another statute expressly imposes a time limit or substantial prejudice or hardship will result to any 
person by reason of the delay.15

Since judicial review is discretionary, relief may be refused where there has been unreasonable delay in making the 
application.16 In Saskatchewan, an application may be dismissed for “undue delay”.17 In Quebec, the application 
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must be brought within a reasonable time after the decision or event (including enactment of subordinate law), 
which is generally interpreted as 30 days.18

In Alberta the time limits may not be extended.19 The Federal Court of Appeal and the British Columbia, Ontario, 
New Brunswick, Nova Scotia and Prince Edward Island courts have authority to extend time limits.20 To obtain 
leave to commence an application late, an applicant must show exceptional circumstances to explain why the 
limitation period could not reasonably be met and must demonstrate that the intention to apply for judicial review 
existed before the time limit expired, the existence of an arguable case and that no person will suffer prejudice by 
reason of the delay.21

An application commenced within the time limit must be served on all parties within a reasonable time.22 An 
application commenced in time may be dismissed for delay in prosecuting it or for failure to meet the time limits for 
perfecting it.23

Some court rules impose time limits for the delivery of the tribunal record24 or respondent’s materials.25

Footnote(s)

1 Miramichi Lumber Products Inc. v. New Brunswick (Minister of Energy and Resource Development), [2019] N.B.J. No. 
202 (N.B.C.A.).

2 Federal Courts Act, R.S.C. 1985, c. F-7, s. 18.1(2). The period begins to run the date the party is notified, not the date 
his lawyer is notified of the decision: Opisbo v. Canada (Minister of Employment and Immigration), [1985] F.C.J. No. 
206 (F.C.A.); Judicial Review Procedure Act, R.S.O. 1990, c. J.1, s. 5; Judicial Review Act, R.S.P.E.I. 1988, c. J-3, s. 
3(1.1); Rules of the Supreme Court of the Northwest Territories, N.W.T. Reg. 010-96, r. 599: The period begins to run 
on the date of the tribunal order.

3 Nova Scotia Civil Procedure Rules, Royal Gaz. Nov. 19, 2008, r. 7.05(1).

4 Administrative Tribunals Act, S.B.C. 2004, c. 45, s. 57 (if the tribunal’s enabling Act states that this provision applies).

5 Rules of Court, N.B. Reg. 82-73, r. 69.03; Laliberté v. Kedgwick (Rural Community), [2019] N.B.J. No. 116 (N.B.C.A.).

6 Alberta Rules of Court, Alta. Reg. 124/2010, r. 3.15(2); Alberta’s Free Roaming Horses Society v. Alberta, [2019] A.J. 
No. 1255 (Alta. Q.B.).

7 Telus Communications Inc. v. Opportunity No. 17 (Municipal District No. 17), [1998] A.J. No. 1182 (Alta. Q.B.); contra: 
Alberta Union of Provincial Employees v. Alberta, [2002] A.J. No. 455 (Alta. Q.B.).

8 Emery v. Alberta (Workers’ Compensation Board, Appeals Commission), [2000] A.J. No. 1189 (Alta. Q.B.).

9 Pelican Spruce Mills Ltd. v. Pelican Spruce Mills Employees Assn., [1988] A.J. No. 231 (Alta. Q.B.).

10 Chen v. Canada (Minister of Citizenship and Immigration), [2010] F.C.J. No. 1096 (F.C.).

11 Miramichi Lumber Products Inc. v. New Brunswick (Minister of Energy and Resource Development), [2019] N.B.J. No. 
202 (N.B.C.A.).

12 Molineaux v. Alberta (Workers’ Compensation Board), [2001] A.J. No. 1501 (Alta. Q.B.); Independent Contractors and 
Business Assn. v. Canada (Minister of Labour), [1998] F.C.J. No. 352 (F.C.A.); Buchgeher v. Nova Scotia (Minister of 
Immigration), [2015] N.S.J. No. 385 (N.S.S.C.); Manyluk v. Alberta (Municipal Government Board), [2010] A.J. No. 326 
(Alta. Q.B.); Vause v. British Columbia (Mediation and Arbitration Board), [2009] B.C.J. No. 1345 (B.C.S.C.).

13 Krause v. Canada, [1999] F.C.J. No. 179 (F.C.A.). But this is based on interpretation of the federal statute. Every 
statutory limitation period is differently worded.

14 Valero Energy Inc. v. Canada (Attorney General), [2020] F.C.J. No 419 (F.C.A.); Whitechapel Estates Ltd. v. British 
Columbia (Ministry of Transportation and Highways), [1998] B.C.J. No. 1931 (B.C.C.A.).
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§7.07 TIME LIMITS AND DELAY

15 Judicial Review Procedure Act, R.S.B.C. 1996, c. 241, s. 11. Section 57 of the Administrative Tribunals Act, S.B.C. 
2004, c. 45, imposes a 60-day time limit if the tribunal’s enabling Act says it applies: Lowe v. Diebolt, [2014] B.C.J. No. 
1417 (B.C.C.A.).

16 Immeubles Port Louis Ltée v. Lafontaine (Village), [1991] S.C.J. No. 14; Lowe v. Diebolt, [2014] B.C.J. No. 1417 
(B.C.C.A.); Pearlman v. Winnipeg (City), [1977] M.J. No. 26 (Man. C.A.); Faulkner v. Stony Mountain Institution, [1986] 
F.C.J. No. 439 (F.C.T.D.); Heynen v. Yukon Territory, [2008] Y.J. No. 68 (Y.T.C.A.); Rules of the Supreme Court, 1986, 
S.N.L. 1986, c. 42, Sch. D, r. 54.06.

17 Saskatchewan Queen’s Bench Rules, r. 3-56(3); Risseeuw v. Saskatchewan College of Psychologists, [2019] S.J. No. 
17 (Sask. C.A.).

18 Code of Civil Procedure, CQLR, c. C-25.01, s. 529; Bruni c. Autorité des marchés financiers, [2011] J.Q. no 6328 (Que. 
C.A.); 170304 Canada inc. (Weed Man) c. Municipalité de la Paroisse de Sainte-Anne-des-Lacs, [2020] J.Q. no 263 
(Que. S.C.).

19 Alberta Rules of Court, Alta. Reg. 124/2010, r. 3.15(2); Raczynska v. Alberta (Human Rights Commission), [2015] A.J. 
No. 841 (Alta. Q.B.).

20 Federal Courts Act, R.S.C. 1985, c. F-7, s. 18.1(2); Administrative Tribunals Act, S.B.C. 2004, c. 45, s. 57(2); Judicial 
Review Procedure Act, R.S.O. 1990, c. J.1, s. 5; Rules of Court, N.B. Reg. 82-73, r. 69.03; Nova Scotia Civil Procedure 
Rules, Royal Gaz. Nov. 19, 2008, r. 2.03; Judicial Review Act, R.S.P.E.I. 1988, c. J-3, s. 3(1.1).

21 Pelletier v. Université de Sherbrooke, [2020] N.B.J. No. 151 (N.B.C.A.); Hayden v. Lieutenant Governor in Council, 
[2018] P.E.I.J. No. 21 (P.E.I.S.C.); Independent Contractors and Business Assn. v. Canada (Minister of Labour), [1998] 
F.C.J. No. 352 (F.C.A.); New Brunswick (Minister of Transportation and Infrastructure) v. LeBlanc,[2013] N.B.J. No. 24 
(N.B.C.A.); Canadian Elevator Industry Education Program (Trustees of) v. Nova Scotia (Chief Inspector appointed 
pursuant to the Elevators and Lifts Act, SNS 2002, c.4), [2016] N.S.J. No. 435 (N.S.C.A.).

22 Alberta (Union of Provincial Employees) v. Alberta, [1986] A.J. No. 124 (Alta. C.A.).

23 Day v. Canada (National Defence), [2004] F.C.J. No. 2027 (F.C.); Ontario Provincial Conference of the International 
Union of Bricklayers and Allied Craftworkers v. International Union of Bricklayers and Allied Craftworkers, [2003] O.J. 
No. 2044 (Ont. Div. Ct.); Rules of Civil Procedure, R.R.O. 1990, Reg. 194, r. 68.06, 68.07; Manitoba Assn. of Health 
Care Professionals v. Manitoba (Labour Board), [2016] M.J. No. 231 (Man. Q.B.).

24 Federal Courts Rules, SOR 98-106, r. 318; Abaev v. Canada (Minister of Citizenship and Immigration), [1999] F.C.J. 
No. 322 (F.C.T.D.); Nova Scotia Civil Procedure Rules, r. 7.09; Rules of Court, Y.O.I.C. 2009/65, r. 54(22).

25 Federal Courts Rules, SOR 98-106, r. 310; Supreme Court Civil Rules, B.C. Reg. 168/2009, r. 16-1(4); Rules of Civil 
Procedure, R.R.O. 1990, Reg. 194, r. 68.04(4); Nova Scotia Civil Procedure Rules, Royal Gaz. Nov. 19, 2008, r. 7.08; 
Rules of Civil Procedure, R.S.P.E.I. 1988, c. S-10, r. 68.04(4).
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Headnote
Education Law --- Administration of school — Officers and administrators — Directors of Education
Employment Law --- Public servants — Termination of employment — Dismissal
Administrative law — Duty to act fairly — Defendant school board terminating plaintiff's employment as director of education
without cause on three months' notice — Contract providing for termination by either party on three months' notice — Board
negotiating with plaintiff prior to termination — Director not being told reasons for termination and not being given hearing —
Duty of procedural fairness existing in circumstances and discharged by board.
Employment — Termination of employment — Dismissal on notice — Defendant school board terminating plaintiff's
employment as director of education without cause on three months' notice — Contract providing for termination by either
party on three months' notice — Board negotiating with plaintiff prior to termination — Director not being told reasons for
termination and not being given hearing — Duty of procedural fairness existing in circumstances and discharged by board.
Employment — Termination of employment — Wrongful dismissal — Right of action — Defendant school board terminating
plaintiff's employment as director of education without cause on three months' notice — Contract providing for termination by
either party on three months' notice — Board negotiating with plaintiff prior to termination — Director not being told reasons
for termination and not being given hearing — Duty of procedural fairness existing in circumstances and discharged by board.
Education — School boards — Employees — Defendant school board terminating plaintiff's employment as director of
education without cause on three months' notice — Contract providing for termination by either party on three months' notice
— Board negotiating with plaintiff prior to termination — Director not being told reasons for termination and not being given
hearing — Duty of procedural fairness existing in circumstances and discharged by board.
The plaintiff was employed by the defendant school board as director of education. The written contract of employment provided
for an annual review of the contract by the board, following which the board could elect to terminate the contract at its expiration.
If the board failed to elect, the contract would automatically be extended for three years. The contract was terminable by either
party serving the other three months' written notice; mutual consent at any time; or by resolution of the board for just cause,
provided that the employee was entitled to a fair hearing and investigation. Two members of the board met with the plaintiff
and advised him that the board did not intend to renew the contract but was willing to negotiate a new contract on a one-year
basis. At that meeting the plaintiff neither accepted nor rejected the proposal. At the board's regular meeting a resolution was
passed electing not to extend the plaintiff's employment contract and serving notice to the plaintiff of its intention to renegotiate
with a view to providing a one-year term. The plaintiff attended the meeting at which the resolution was passed but did not
voice any objection. He mandated counsel to negotiate with the board on his behalf. Negotiations were unsuccessful. The board
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passed resolutions to terminate the plaintiff's employment and to give three months' notice of termination. The plaintiff brought
an action for wrongful dismissal. The Court of Queen's Bench dismissed the action. The Court of Appeal allowed the plaintiff's
appeal and made an order for damages equivalent to the plaintiff's salary from the date of dismissal until the expiration of the
contract. The board appealed.
Held:
Appeal allowed.
Per L'Heureux-Dubé J. (Dickson C.J.C. and La Forest and Cory JJ. concurring):
Section 112 of the Education Act, which deals with contracts of employment for administrative personnel, provides that either
party may terminate on 30 days' notice, unless the contract provides otherwise. The power to dismiss is unqualified, even in
the absence of just cause, provided that the requisite notice is given. The language of the contract was simple and direct and
provided for termination of the plaintiff's employment on three months' notice even without just cause. Neither the statute nor
the contract conferred a right to procedural fairness on the plaintiff.
The duty to act fairly stems from the fact that the employer is a public body whose powers are derived from statute, powers that
must be exercised according to the rules of administrative law. The existence of a general duty to act fairly on a public decision-
making body depends on the consideration of three factors: the nature of the decision to be made by an administrative body;
the relationship between that body and the individual; and the effect of that decision on the individual's rights.
It is no longer necessary to consider whether a decision is judicial, quasi-judicial or administrative because the duty to act
judicially and the duty to act fairly arise from the same general principles of natural justice. Not all administrative bodies,
however, are under a duty to act fairly. Decisions of a legislative and general nature can be distinguished from acts of a more
administrative and specific nature which do not entail such a duty. Further, decisions of a final nature may attract this duty
unlike decisions of a preliminary nature. The decision made by the board was of a final and specific nature, and could entail
the existence of a duty to act fairly.
The employment relationship between an employer and an employee was traditionally classified into three categories: (i) the
master and servant relationship where there is no duty to act fairly when deciding to terminate the employment; (ii) the office
held at pleasure, where no duty to act fairly exists, since the employer can decide to terminate the employment for no other
reason than his displeasure; and (iii) the office from which one cannot be removed except for cause, where there exists a duty
to act fairly on the part of the employer. The employment relationship was not that of master and servant since it encompassed
some elements of a public nature. Since the plaintiff could be dismissed for reasons other than cause, the office was one held
at pleasure.
Administrative law has evolved in recent years to make procedural fairness an essential requirement of an administrative
decision to terminate either of the last two classes of employment. Fairness dictates that the administrative body deciding to
terminate the employment of the holder of an office at pleasure be cognizant of all relevant circumstances, and one person
capable of providing important insights is the office-holder himself. A wider public policy argument also militates in favour of
the imposition of a duty to act fairly in that delegated statutory powers should only be put to legitimate use. The characterization
of the plaintiff's employment as an office at pleasure was not incompatible with the imposition of a duty to act fairly on the
part of the board.
The right to procedural fairness exists only if the decision is a significant one and has an important impact on the individual.
The decision to terminate the plaintiff's employment was such a decision.
On the whole, the nature of the decision, the relationship existing between the plaintiff and the board and the impact of the
impugned decision led to the conclusion that there was a duty to act fairly on the part of the board.
The statutory framework did not modify this right to procedural fairness. The Education Act did not explicitly or implicitly
excuse the board from acting fairly when terminating the plaintiff's employment contract. The duty to act fairly would aim to
ensure that the procedure followed by the board in reaching its decision was fair to the plaintiff and gave him the opportunity
to change the board's mind. The purpose of an investigation under s. 113 of the Act would be to review the merits of the
dismissal. The existence of an investigatory process did not preclude a duty to act fairly on the part of the board. Section 112
of the Education Act and s. 21(4) of the Education Regulations demand by necessary implication that reference be made to
the employment contract to determine whether the rules of natural justice have been abrogated. An explicit or clearly implicit
provision of the contract was required to overcome the presumption that the parties intended that procedural fairness would
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apply. The fact that the contract did not refer to the necessity of a hearing where no cause was invoked to justify the dismissal
was not a clear, implicit waiver of the duty to act fairly.
The concept of procedural fairness is variable and its content is to be decided in the specific context of each case. Since
the plaintiff could be dismissed at pleasure, the content of the duty of fairness would be minimal. Notice of the board's
dissatisfaction with the plaintiff's employment and affording him an opportunity to be heard would be sufficient to meet the
fairness requirement.
Every administrative body is the master of its own procedure and need not assume the trappings of a court. The board made
itself available for discussion through meetings with the plaintiff and his lawyer. Each party's concerns were known to the other.
The plaintiff knew the reasons for his dismissal and was provided with every opportunity to be heard. The requirements of the
duty to act fairly in this case were met.
Per Sopinka J. (Wilson and McLachlin JJ. concurring):
An employment relationship categorized as an office held at pleasure does not, as a general rule, attract the duty of procedural
fairness since the employer can terminate the employment without cause and without giving reasons. Where a sound basis is put
forward, an exception to the general rule may be made. The correct approach is to examine the statute, regulations and contract
to see whether the employee has brought himself within the exception. To do so, provisions of the governing instruments must
be identified which specifically or by implication point to a duty of fairness.
Nothing in the relevant sections of the Education Act specifically or by necessary implication created a duty of procedural
fairness on the termination of the contract of a director of education.
The legislature left to agreement between the parties the matter of how the contract of a director of education was to be
terminated. Any duty to provide procedural fairness must be found in the contract. The clause used to terminate the plaintiff's
employment contained no implication of a duty to do anything other than give reasonable notice. Reading in a duty of procedural
fairness would amount to rewriting the contract.

L'Heureux-Dubé J. (Dickson C.J.C., La Forest and Cory JJ. concurring):

1      The respondent, director of education for the appellant board, was dismissed by the appellant on three months' notice.
He took action against the appellant board for wrongful and unlawful dismissal, alleging the absence of procedural fairness.
This case raises questions about the relationship between the employment contract, the Education Act of Saskatchewan (R.S.S.
1978, c. E-0.1 (Supp.)) and the existence and scope of the general duty of fairness resting on a public body in the context of
an employer-employee relationship.

Facts

2      In March 1980, pursuant to the provisions of the Education Act, the respondent Ronald Gary Knight was hired as the
director of education for the appellant, the Board of Education of the Indian Head School Division No. 19 of Saskatchewan.
The written contract of employment involved in the present proceedings, dated 25th May 1981, was drafted by the respondent
himself at the request of the appellant board. The relevant provisions of the contract, ss. 2 and 3, read as follow:

2. The Board shall review this Agreement on or before the 31st day of May each year, provided this Agreement has not been
otherwise terminated, with a view to the possibility of its revision. The Employee shall be entitled to make representations to
the Board in this regard. Following the said review, the Board may elect to terminate this Agreement at the expiration thereof
and shall notify the Employee of its decision in writing forthwith. If the Board makes no such election, this Agreement
shall automatically be extended for a period of three (3) years from September 1, 1981, and the same procedure shall be
followed on or before the 31st day of May of each year thereafter the intent being that unless so terminated, this Agreement
shall, as and from September 1st of each year thereafter have three (3) years to run.

3. This Agreement, being the Employee's Contract of Employment with the Board, may be terminated by:

(a) either party serving the other three months notice in writing;

(b) at any time by mutual consent in writing by the parties;
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(c) the expiration of the Agreement; or

(d) by resolution of the Board for reasons of just cause provided that the Employee shall be entitled to a fair hearing and
investigation pursuant to Section 113 of The Education Act. [emphasis added]

3      In January 1983 a completely new board — with the exception of two members — was sworn in and replaced the board that
had hired the re spondent. Some of the new members of the board became concerned with the working relationship between
the appellant board and the respondent. They felt that they needed to evaluate that relationship before making a commitment of
two further years of employment. In April 1983 one of the members of the board, who had sat on the board which had hired the
respondent, warned the respondent that his position was in jeopardy, and advised him to start looking for alternate employment.

4      On 10th May 1983 two of the board members met with the respondent and informed him how the board intended to
proceed, i.e., that it did not intend to renew the existing contract but was ready to negotiate a new contract on a one-year basis.
At this meeting, the respondent neither accepted nor rejected the board's proposal. At the board's regular meeting on 30th May,
in keeping with the previous discussions with the respondent, the appellant board passed the following resolution:

Be it resolved that the Board serves notice to Ronald Gary Knight, Director of Education, in accordance with Section 2
of the Contract of employment, following review of same, elects not to extend the contract beyond the date agreed to as
of May 31st, 1982.

Be it resolved that this Board serves notice to Ronald Gary Knight, Director of Education, its intent to renegotiate the same
employee's contract with a view to providing a one year agreement.

The respondent was present at the 30th May hearing but did not voice any objection. Rather he consulted and mandated
counsel to conduct negotiations with the board on his behalf. On two occasions, at meetings held on 30th June and 7th July,
the respondent's counsel met with the board in attempts to negotiate the terms of a new contract. While flexible on the issues
of vacations, overtime, leave of absence and sick leave, the parties were nevertheless unable to reach an agreement as the
respondent was insistent that the term of the contract extend for the balance of the three-year period originally provided for,
the appellant board equally insisting on a one-year term. On 14th July a letter from the respondent's solicitor was sent to the
appellant board, confirming the position of his client and outlining the disagreement with regard to the duration of the contract.
The last paragraph reads:

As a result, I can confirm what was indicated to you in our meeting of July 7th with regard to duration, namely that Mr.
Knight feels strongly that the contract ought to have a two year duration and he will not deviate from that position at this
time. I understand that you will consult with your colleagues on the Board at the regular monthly meeting of July 25th. I
will be available any time thereafter for a further negotiating session if you feel that such a meeting could be fruitful. If
your Board feels inclined to take more precipitous action, I am instructed by my client to receive any and all documents
which you would normally serve upon him and in that event, I would ask that you notify me of the solicitors who will
be representing the School Division.

On 9th August 1983 the appellant board passed resolutions to terminate the respondent's employment and to give him three
months' notice of the termination.

5      The respondent brought an action against the appellant, claiming that he had been unlawfully and wrongfully dismissed
and asking to be reinstated in his position as director of education along with back pay and benefits owed him by virtue of the
employment contract. The Court of Queen's Bench dismissed the action [53 Sask. R. 278]. The Court of Appeal allowed the
appeal and made an order for damages equivalent to the respondent's salary from the date of dismissal until the expiration of
the contract, on 31st August 1985 [23 C.C.E.L. 65, 66 Sask. R. 308].

Judgments

Court of Queen's Bench (1986), 53 Sask. R. 278 (Lawton J.)
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6      The trial judge reviewed the terms of the contract and the relevant sections of the Education Act. He was unable to
accept the respondent's contention that the three-month notice in para. 3(a) of the contract was a recognition of the three months
between 31st May and 31st August referred to in para. 2 of the contract. He found that the respondent's employment had not
been terminated for cause and that, accordingly, s. 91(x) of the Education Act, relevant in his view only where the employment is
terminated for cause, had no application to the case. The trial judge concluded that the respondent's employment "was lawfully
and properly terminated by the [appellant] Board" pursuant to the 9th August resolution of the board.

7      While Lawton J. agreed with the respondent's argument that he held a public office and that the appellant board was a
statutory authority bound to act in accordance with the principles of procedural fairness, he was of the view that the requirement
of procedural fairness was met in that the respondent had been given every opportunity to present his case and renegotiate the
agreement.

Court of Appeal (1988), 66 Sask. R. 308 (Bayda C.J.S. and Vancise and Sherstobitoff JJ.A.)

8      Following Barrett v. Nor. Lights Sch. Div. 113 Bd. of Educ., [1988] 3 W.W.R. 500, 20 C.C.E.L. 69, 49 D.L.R. (4th) 536,
64 Sask. R. 81 (C.A.), the Court of Appeal held that whether the dismissal was for cause or not, the respondent was entitled to
have his employment terminated in accordance with the principles of procedural fairness as an office-holder appointed under
the Education Act. The court further found that the respondent could only be removed for cause according to the provisions
of the Education Act.

9      In the opinion of the court, the principles of procedural fairness required that the respondent be given reasons for his
dismissal as well as a hearing. The court held that those requirements were not met as the respondent was given neither; the
negotiations between the parties did not amount to a hearing, and the threat of dismissal was not sufficient to constitute a notice
of intention to terminate the employment. It was necessary accordingly that a full hearing be held following the principles set
out in Cardinal v. Kent Inst., [1985] 2 S.C.R. 643, [1986] 1 W.W.R. 577, 69 B.C.L.R. 255, 49 C.R. (3d) 35, 16 Admin. L.R. 233,
23 C.C.C. (3d) 118, 24 D.L.R. (4th) 44, 63 N.R. 353. The termination was declared null and void and the appeal was allowed.
Damages were assessed as equivalent to the salary the respondent would have earned from the date of termination until 31st
August 1985, less any money earned during that period.

Issues

10      The questions at issue here are as follow:

11      (1) Could the respondent be fired only for cause under the terms of the Education Act or his employment contract?

12      (2) In any event, was the respondent entitled to procedural fairness?

13      (3) If so, what is the scope of the duty to act fairly in the context of an employee-employer relationship?

14      (4) Given there was a duty to act fairly, was it complied with?

Analysis

15      The appellant board admitted that the respondent's employment was not terminated for cause. It contended that the
respondent's employment, though governed by the provisions of the Education Act, could be terminated on a simple three-
month notice according to the terms of the employment contract entered into by the parties.

16      Since the respondent's first argument rests on the submission that the provisions of the Education Act applied and that,
under its terms, he could be dismissed only for just cause, a conclusion also reached by the Court of Appeal, this issue will
be dealt with at the outset.
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17      As the Court of Appeal also held that whether or not the respondent could be dismissed only for cause, the appellant
board had a duty to act fairly, the issue of dismissal for cause can be dealt with quite quickly.

1. Dismissal for Cause

18      Sherstobitoff J.A., for the Court of Appeal, found that ss. 91(x) and 112 of the Education Act necessarily implied that
a director of education be dismissed only for cause. Those provisions, as well as s. 206(d) of the Education Act which is also
relevant here, read:

Duties And Powers Of Boards Of Education

91. A board of education shall:

(x) enter into written contracts of employment with teachers and other personnel required for the administration of the
services of the board and terminate such contracts for cause in accordance with the provisions of this Act.

Administration In School Divisions

112. Unless otherwise provided under the contract of employment between the board of education and the secretary,
treasurer, secretary treasurer, superintendent of administration or director, either party to that contract of employment may
terminate the contract by giving, to the other party to the contract, not less than thirty days' notice in writing of his intention
to terminate the contract.

Termination Of Contracts Of Teachers

206. A board of education may:

(d) terminate its contract of employment with a teacher, where the termination is to be effective on a date other than June
30 in any year, by sending to the teacher by registered or certified mail, no less than 30 days prior to the day upon which
the termination is to take effect, a notice of termination in the prescribed form, and each such notice shall set out the reason
or reasons for the termination. [emphasis added]

Sherstobitoff J.A. drew a parallel between the status under the Education Act of the office of director of education and the
position of teacher. As provided by s. 206 of the Education Act (and s. 37(1) of the Education Regulations, Sask. Reg. 1/79),
a teacher cannot be dismissed without being given a formal notice stating the reasons for the dismissal. Holding that the duties
of the director of education are as important as those of a teacher, the Court of Appeal drew the conclusion that a director of
education could not be dismissed without cause.

19      With deference, I read the provisions of the Education Act differently than the Court of Appeal. The office of director of
education and the position of teacher receive clearly different treatment under the Education Act, regardless of the comparative
importance to be attached to these two positions. First, the employment relationship is of a different nature since the teachers are
employed pursuant to the terms of a collective agreement (s. 230 et seq. of the Education Act) while the director of education's
employment is governed solely by an individual contract with a board of education. Secondly, the statutory framework in the
Education Act is much more elaborate in relation to the employment of teachers (ss. 196 to 271) than it is for the appointment
of a director of education (ss. 106 to 116). Regarding dismissal, the Education Act devotes an entire section exclusively to
the termination of teachers' employment (ss. 206 to 211), detailing at length the procedure to be followed and providing for
grounds for dismissal. There exist no such provisions as regards the termination of employment of administrative personnel
such as the respondent. The only provision in the Education Act in that respect is s. 112, reproduced above, a provision very
general in nature. This difference in statutory treatment between teachers and administrative personnel seems to indicate that
the termination of employment of those two categories of employees was to be dealt with differently. Otherwise, why would
the provisions relating to the termination of the employment of teachers not also include the administrative personnel? This, of
course, is not determinative of the issue of whether or not, under the Education Act, the respondent could only be dismissed for
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cause. It indicates, however, that the provisions relating to the dismissal of teachers do not bear directly on the interpretation of
those provisions applying more specifically to the dismissal of administrative personnel.

20      As its title indicates, s. 91(x), upon which the respondent relies, deals with the duties and powers of the board to hire
and dismiss employees, teachers and administrative personnel alike. The respondent invokes the phrase "shall ... terminate such
contracts for cause in accordance with the provisions of this Act" to buttress his argument that no employee, be they teachers
or administrative personnel, can be dismissed by the board unless there is just cause. If that were so, there would hardly be any
point to s. 112 or for that matter s. 206 et seq. Moreover, I doubt that such a restriction would be placed in a section dealing
with the board's powers and duties in respect of hiring and dismissal of employees rather than in a section dealing specifically
with the dismissal of a particular category of employee. A better reading of that phrase, one more compatible with both the
text of s. 91(x) and the other provisions of the Education Act, is that it simply confers a limited power to dismiss for cause on
the board, in that it specifies that the termination of contracts for cause is to be done "in accordance with the provisions of this
Act". In the case of administrative personnel, the "provisions of this Act" which must be complied with before the power to
dismiss for cause can be validly exercised consist solely of the notice requirement found in s. 112, since that is the only section
of the Education Act dealing with the board's power to dismiss such personnel. That section relies first on the terms of the
employment contract, and only if such contract does not contain provisions dealing with the dismissal procedure does it provide
for a minimum of 30 days' written notice. It is to be noted that, contrary to s. 206, s. 112 does not list any specific grounds
for dismissal, nor does it explicitly provide for a notice of such grounds or the procedure to be followed prior to dismissal. It
would follow that, save the possible effect of the contract, s. 112 merely requires that a three-month notice be given in the case
of dismissal for cause. Furthermore, s. 112 is of general application in that it confers an unqualified power to dismiss, even
absent just cause, provided that the three-month notice or its contractual substitute is given to the employee. As far as s. 113 is
concerned, it has no relevance here since it deals only with the review of the decision to dismiss.

21      In my view then, the respondent's argument relying on the Education Act cannot be entertained and I adopt in this respect
the appellant board's submissions. Section 112's reliance on the employment contract thus brings us to an examination of the
terms of that contract.

22      The relevant portion of the respondent's employment contract is s. 3, which I reproduce again for ease of reference:

3. This Agreement, being the Employee's Contract of Employment with the Board, may be terminated by:

(a) either party serving the other three months notice in writing;

(b) at any time by mutual consent in writing by the parties;

(c) the expiration of the Agreement; or

(d) by resolution of the Board for reasons of just cause provided that the Employee shall be entitled to a fair hearing and
investigation pursuant to Section 113 of The Education Act. [emphasis added]

23      Given its interpretation of the Education Act, the Saskatchewan Court of Appeal did not specifically deal with the terms
of the contract.

24      I share Lawton J.'s view that the language of this section is "simple and direct". Under para. (a), either party to the
agreement can terminate the contract without any requirement that just cause exists. I find it clear that paras. (a) and (d) envisage
two distinct ways of terminating the employment relationship between the respondent and the appellant board, i.e., termination
for cause (under para. (d)) or otherwise simply upon three months' written notice (under para. (a)). To interpret this provision
in the manner suggested by the respondent, i.e., that termination after three months' notice under para. (a) could only apply if
there exists just cause, would run contrary to the plain meaning of that section and in particular would strip of any meaning the
conjunction "or" between paras. (c) and (d). Furthermore, such an interpretation would oblige the board to give the respondent
three months' notice even in the case of a dismissal for negligent or fraudulent conduct, a conclusion so extreme that it could
not reasonably be supported by the terms of the provision.
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25      I can only conclude that the respondent's employment should be terminated even without just cause upon three months'
notice pursuant to para. 3(a) of the employment contract. This, however, is not the end of the matter.

2. Procedural Fairness

26      The conclusion that the respondent's employment could be legally terminated without a showing of just cause does not
necessarily entail that the procedure involved can be arbitrary. There may be a general right to procedural fairness, autonomous
of the operation of any statute, depending on consideration of three factors which have been held by this court to be determinative
of the existence of such a right: Cardinal v. Kent Inst., supra. If consideration of these factors in the context of the present appeal
leads to the conclusion that the respondent was entitled to procedural fairness, the Education Act and, in this case, the terms of
the contract of employment must then be considered to determine whether this entitlement is either limited or excluded entirely.
It should be noted at this point that the duty to act fairly does not depend on doctrines of employment law, but stems from
the fact that the employer is a public body whose powers are derived from statute, powers that must be exercised according
to the rules of administrative law. It is in that context that the employee-employer relationship between the respondent and the
appellant board must be examined, with the result that the analysis must go beyond the contract of employment to encompass
arguments of public policy.

27      Obviously, if either the statute or the contract confer upon the employee a right to procedural fairness, there is no need to
consider the factors I have alluded to above in order to determine the existence of a similar general right, such a right becoming
redundant. Since, however, I believe that in the case at bar neither the statute nor the contract does accord such a right, I will
begin with an analysis of those factors.

A. General duty of fairness

28      The existence of a general duty to act fairly will depend on the consideration of three factors: (i) the nature of the decision
to be made by the administrative body; (ii) the relationship existing between that body and the individual; and (iii) the effect of
that decision on the individual's rights. This court has stated in Cardinal v. Kent Inst. that whenever those three elements are to
be found, there is a general duty to act fairly on a public decision-making body (Le Dain J. for the court at p. 653).

(i) The nature of the decision

29      There is no longer a need, except perhaps where the statute mandates it, to distinguish between judicial, quasi-judicial
and administrative decisions. Such a distinction may have been necessary before the decision of this court in Nicholson v.
Haldimand-Norfolk Police Commr. Bd., [1979] 1 S.C.R. 311, 78 C.L.L.C. 14,181, 88 D.L.R. (3d) 671, 23 N.R. 410. Prior to this
case, the "duty to act judicially" was thought to apply only to tribunals rendering decisions of a judicial or quasi-judicial nature,
to the exclusion of those of an administrative nature. Following Nicholson, that distinction became less important and was found
to be of little utility since both the duty to act fairly and the duty to act judicially have their roots in the same general principles of
natural justice: see Syndicat des employés de production du Qué. & de l'Acadie v. Can. (Can. Human Rights Comm.), [1989] 2
S.C.R. 879 at 895-96, 89 C.L.L.C. 17,022, 62 D.L.R. (4th) 385, 11 C.H.R.R. D/1, 100 N.R. 241, per Sopinka J. for the majority.

30      On the other hand, not all administrative bodies are under a duty to act fairly. Over the years, legislatures have transferred
to administrative bodies some of the duties they have traditionally performed. Decisions of a legislative and general nature can
be distinguished in this respect from acts of a more administrative and specific nature, which do not entail such a duty: see
Dussault and Borgeat, Traité de droit administratif, vol. 3, 2nd ed. (1989), at p. 370; A.G. Can. v. Inuit Tapirisat of Can., [1980]
2 S.C.R. 735 at 758, 115 D.L.R. (3d) 1, 33 N.R. 304, per Estey J. for the court. The finality of the decision will also be a factor
to consider. A decision of a preliminary nature will not in general trigger the duty to act fairly, whereas a decision of a more
final nature may have such an effect: Dussault and Borgeat, p. 372.

31      In the case at bar, the decision made by the appellant board was of a final and specific nature, directed as it was at
terminating the employment of the respondent. As such, the decision to dismiss could possibly entail the existence of a duty
to act fairly on the part of the appellant board.
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(ii) The relationship between the employer and the employee

32      The second element to be considered is the nature of the relationship between the board and the respondent. In an oft-
cited decision of the House of Lords, Ridge v. Baldwin, [1964] A.C. 40, [1963] 2 W.L.R. 935, [1963] 2 All E.R. 66, Lord Reid
classified the possible employment relationship between an employer and an employee into three categories (at pp. 71-72): (i)
the master and servant relationship, where there is no duty to act fairly when deciding to terminate the employment; (ii) the
office held at pleasure, where no duty to act fairly exists, since the employer can decide to terminate the employment for no
other reason than his displeasure; and (iii) the office from which one cannot be removed except for cause, where there exists a
duty to act fairly on the part of the employer. These categories are creations of the common law. They can of course be altered
by the terms of an employment contract or the governing legislation, with the result that the employment relationship may
fall within more than one category: see N.S.G.E.A. v. Civil Service Comm. of N.S., [1981] 1 S.C.R. 211 at 222, 81 C.L.L.C.
14,109, 119 D.L.R. (3d) 1, (sub nom. Wilson v. Civil Service Comm. of) 81 A.P.R. 631 N.S.), 43 N.S.R. (2d) 631, 35 N.R. 103,
per Laskin C.J.C. for the majority. Lord Reid did not examine the possible implications of the non-renewal of a fixed-term
employment contract, but since it was not alleged in the present appeal that the employment was terminated by non-renewal
of the employee's contract, I will not address this question.

33      In the case at bar, the office held by the respondent was not of a "pure" master and servant type since it encompassed
some elements of a public nature. The office of director of education is established by s. 106 of the Education Act, which
requires the board to appoint a director. His duties are at least partly set out in ss. 107 and 108 of the Education Act. These
sections provide that:

106 (1) Subject to subsections (2) and (3), a board of education shall appoint a director of education and shall appoint
a secretary and a treasurer, or a secretary treasurer, who meet the qualifications prescribed by the regulations, and, in
addition, may appoint such other officials, assistants and support personnel as the board may consider necessary for the
proper and efficient administration of the business of the division.

107 The director shall be designated as the chief executive officer of the board of education.

108 The board of education shall prescribe the powers and duties of the director and, in addition, the director shall:

(a) prepare and transmit to the department such reports and returns as may from time to time be required by the minister;

(b) insure that the schools are conducted in accordance with this Act, the regulations and the policies of the board in all
matters within its jurisdiction;

(c) exercise general supervision of the schools and the work of principals, teachers and other personnel employed by the
board;

(d) provide educational leadership and liaison involving the board, the professional staff and the public pertaining to the
efficiency and advancement of education in the division.

In a recent decision of the Saskatchewan Court of Appeal, Barrett v. Nor. Lights Sch. Div. 133 Bd. of Educ., supra, at p. 520
(per Sherstobitoff J.A. for the majority), that court found that the office of secretary treasurer under the same Education Act
was of a statutory nature and not that of master and servant, eliminating the first of Lord Reid's categories. There may be a clear
contractual element to the respondent's employment, which may give the impression that his function is not "purely" statutory; I
find, however, that this is not a case of a "pure master and servant" relationship but that it has on the contrary a strong "statutory
flavour", so as to be categorized as an office: Wade, Administrative Law, 5th ed. (1982), at pp. 498-99; Malloch v. Aberdeen
Corp., [1971] 1 W.L.R. 1578, [1971] 2 All E.R. 1278 at 1294 (H.L.), per Lord Wilberforce.

34      Being an office, the respondent's situation would fall into one of the last two of Lord Reid's categories. As I have
already analyzed the employment contract and the Education Act with regard to the question of whether the respondent could
be dismissed only for cause, and concluded in the negative, the employment relation existing between the respondent and the
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appellant board would fall into the second of Lord Reid's categories, i.e., an office held at pleasure. I find, however, that this
conclusion does not ineluctably lead to the conclusion that the appellant board was not under a duty to act fairly, as may seem
to flow from the judgment of the House of Lords in Ridge v. Baldwin, supra. Administrative law has evolved in recent years,
particularly in the Canadian context, so as to make procedural fairness an essential requirement of an administrative decision
to terminate either of the last two classes of employment described by Lord Reid. In Nicholson, supra, although the employee
was found to be dismissible for cause, Laskin C.J.C., after referring to the three-class system developed by Lord Reid in Ridge
v. Baldwin, expressed some doubts about limiting the duty to act fairly to cases of dismissal for cause, to the exclusion of cases
where offices are held at pleasure. He writes for the majority at pp. 322-23:

I would observe here that the old common law rule, deriving much of its force from Crown law, that a person engaged
as an office holder at pleasure may be put out without reason or prior notice ought itself to be re-examined. It has an
anachronistic flavour in the light of collective agreements, which are pervasive in both public and private employment,
and which offer broad protection against arbitrary dismissal in the case of employees who cannot claim the status of office
holders. As de Smith has pointed out in his book Judicial Review of Administrative Action (3rd ed. 1973), at p. 200, "public
policy does not dictate that tenure of an office held at pleasure should be terminable without allowing its occupant any
right to make prior representations on his own behalf; indeed, the unreviewability of the substantive grounds for removal
indicates that procedural protection may be all the more necessary". [emphasis added]

The Chief Justice goes on to quote from a decision of the House of Lords, Malloch v. Aberdeen Corp., supra, in which the
absence of a right to procedural fairness for those holding office at pleasure was somewhat mitigated, the court concluding that
in certain circumstances procedural fairness may be necessarily implied. In that case, teachers were dismissed for refusing to
register as required under a new regulation, whose validity they disputed, without being afforded either a hearing or reasons,
Lord Wilberforce wrote at p. 1294:

One may accept that if there are relationships in which all requirements of the observance of rules of natural justice are
excluded (and I do not wish to assume that this is inevitably so), these must be confined to what have been called "pure
master and servant cases", which I take to mean cases in which there is no element of public employment or service, no
support by statute, nothing in the nature of an office or a status which is capable of protection. If any of these elements
exist, then, in my opinion, whatever the terminology used, and even though in some inter partes aspects the relationship
may be called that of master and servant, there may be essential procedural requirements to be observed, and failure to
observe them may result in a dismissal being declared to be void. [emphasis added]

There is thus in England no longer an automatic exclusion of the rule of procedural fairness for employment falling into Lord
Reid's second class.

35      The justification for granting to the holder of an office at pleasure the right to procedural fairness is that, whether or
not just cause is necessary to terminate the employment, fairness dictates that the administrative body making the decision be
cognizant of all relevant circumstances surrounding the employment and its termination: Nicholson, supra, p. 328, per Laskin
C.J.C. One person capable of providing the administrative body with important insights into the situation is the office-holder
himself. As pointed out by Lord Reid in Malloch v. Aberdeen Corp., at p. 1282: "The right of a man to be heard in his own
defence is the most elementary protection of all ..." To grant such a right to the holder of an office at pleasure would not import
into the termination decision the necessity to show just cause, but would only require the administrative body to give the office-
holder reasons for the dismissal and an opportunity to be heard. I would adopt Wade's reasoning when he writes about offices
held at pleasure (Administrative Law, at pp. 500-501):

If the officer is subject to some accusation, justice requires that he should be allowed a fair opportunity to defend himself,
whatever the terms of his tenure. To deny it to him is to confuse the substance of the decision, which may be based on any
reason at all, with the procedure which ought first to be followed for purposes of fairness. It is then an example of the
fallacy, already mentioned, that the argument for natural justice is weaker where the discretionary power is wide ...
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... it would seem right therefore to protect the officer or member against wrongful deprivation of every kind and to accord
him the procedural rights without which deprivation is not fair and lawful. Whether he is removable for cause or at pleasure
should in principle make no difference. [emphasis added]

(See also Molot, "Employment During Good Behaviour and at Pleasure" (1989), 2 C.J.A.L.P. 238, at p. 250.) The argument to
the effect that, since the employer can dismiss his employee for unreasonable or capri cious reasons, the giving of an opportunity
to participate in the decision-making would be meaningless is unconvincing. In both the situation of an office held at pleasure
and an office from which one can be dismissed only for cause, one of the purposes of the imposition on the administrative body
of a duty to act fairly is the same, i.e., enabling the employee to try to change the employer's mind about the dismissal. The
value of such an opportunity should not be dependent on the grounds triggering the dismissal.

36      There is also a wider public policy argument militating in favour of the imposition of a duty to act fairly on administrative
bodies making decisions similar to the one impugned in the case at bar. The powers exercised by the appellant board are delegated
statutory powers which, as much as the statutory powers exercised directly by the government, should be put only to legitimate
use. As opposed to the employment cases dealing with "pure master and servant" relationships, where no delegated statutory
powers are involved, the public has an interest in the proper use of delegated power by administrative bodies. In the House
of Lords decision of Malloch v. Aberdeen Corp., Lord Wilberforce noted this additional rationale underlying the imposition
of procedural fairness (at p. 1293):

The respondents are a public authority, the appellant holds a public position fortified by statute. The considerations which
determine whether he has been validly removed from that position go beyond the mere contract of employment, though
no doubt including it. They are, in my opinion, to be tested broadly on arguments of public policy and not to be resolved
on narrow verbal distinctions.

From this perspective, the fact that an office-holder could be dismissed for cause or at pleasure would not warrant a distinction
with regard to the existence of a duty to act fairly, since in both cases statutory powers are exercised. As pointed out by Wade
in the above-quoted passage (at p. 500), dismissal for displeasure should be all the more the object of scrutiny as it is a power
of a wider discretionary nature.

37      In reaching the conclusion that both of Lord Reid's last two classes require an administrative body to act fairly, the
necessity of characterizing the employment so that it fits into one or the other of those classes is rendered unnecessary. Not only
does this eliminate an "anachronistic" distinction — to use the words of Laskin C.J.C. in Nicholson, supra — between offices
held at pleasure and offices from which one can only be dismissed with cause, but it also does away with what is in many cases
a troublesome task since employment relationships are rarely easily categorized into one or the other class, being usually — as
in the case at bar — of a mixed nature brought about by the terms of the employment contract or the governing legislation. In
my opinion, such a simplification of these principles of administrative law is not only desirable but necessary. Of course, this
does not mean that the distinction between offices from which one can be dismissed at pleasure and those from which one must
be dismissed for cause becomes obsolete in all respects. In the case of an office held at pleasure, even after the giving of reasons
and the granting of a hearing, the employer's mere displeasure is still justification enough to validly terminate the employment.

38      I conclude accordingly that the characterization of the respondent's employment as an office held at pleasure is not
incompatible with the imposition of a duty to act fairly on the part of the appellant board.

(iii) The impact of the decision on the employee

39      This point can be dealt with summarily. There is a right to procedural fairness only if the decision is a significant one
and has an important impact on the individual. Various courts have recognized that the loss of employment against the office-
holder's will is a significant decision that could justify imposing a duty to act fairly on the administrative decision-making body.
For example, this court in Nicholson, supra, found that "Status in office deserves this minimal protection, however brief the
period for which the office is held" (at p. 328, per Laskin C.J.C.). Also, in Kane v. Univ. of B.C. Bd. of Gov., [1980] 1 S.C.R.
1105, [1980] 3 W.W.R. 125, 18 B.C.L.R. 124, 110 D.L.R. (3d) 311, 31 N.R. 214, this court noted that "a high standard of justice
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is required when the right to continue in one's profession or employment is at stake" (at p. 1113, per Dickson J. for the majority).
In view of this clear recognition of the importance of the right to retain one's employment, and absent any factual basis allowing
us to distinguish these cases from the situation in the case at bar, there is no need to labour the point further. I conclude that the
impact of the decision made by the appellant board is compatible with the imposition of a duty to act fairly.

40      On the whole, the nature of the decision, the relationship existing between the respondent and the appellant board and
the impact on the respondent of the impugned decision lead to the conclusion that there was a general duty to act fairly on the
part of the appellant board in the circumstances of this case.

B. Under the Education Act

41      Having come to the conclusion that there exists a general right to procedural fairness, the statutory framework must be
examined in order to see if it modifies this right: Wiseman v. Borneman, [1971] A.C. 297, [1969] 3 W.L.R. 706, [1969] 3 All
E.R. 275 at 277 (H.L.), per Lord Reid. However, as was pointed out by Dickson J. (as he then was) in Kane v. Univ. of B.C.
Bd. of Gov. at p. 1113: "To abrogate the rules of natural justice, express language or necessary implication must be found in
the statutory instrument". Thus, the provisions of the Education Act must be quite clear to lead us to the conclusion that the
respondent's general right to procedural fairness has been restricted.

42      The Saskatchewan Court of Appeal found that the Education Act imposed on the appellant board a duty to act fairly by
necessary implication. The argument is twofold. First, the office could not be terminated at pleasure but only for cause, and so
it would fall into Lord Reid's third class and entail a duty to act fairly. I have already discussed this point and expressed my
disagreement with it. Secondly, the Court of Appeal concludes that since s. 112 requires a "notice [of] intention to terminate
the contract", as opposed to a "notice of termination", an inference can be made that the legislator clearly contemplated that
a hearing be held. In my opinion, this argument is not conclusive, particularly when s. 112 is compared with the wording of
s. 206(d) of the Education Act, requiring the board to send a "notice of termination". That provision governs the dismissal for
cause of a teacher who has a right to attend a meeting of the board to show cause why the employment should not be terminated
(s. 209). In that case, the statute clearly states that there is a right to a hearing and yet the expression "notice of termination" is
used to describe the notice to be sent to the teacher. When put in this perspective, the use of the expression "notice of intention
to terminate" in s. 112 does not appear to carry the weight accorded it by the Court of Appeal. The court was referred to the
decision of the House of Lords in Malloch v. Aberdeen Corp., supra, as authority for the proposition that "notice of intention
to terminate" meant a notice prior to the making of the decision. I find this decision to be of little help since, in that case, the
legislation (the Education (Scotland) Act, 1962 (U.K.), c. 47) clearly stated that the notice in question had to be sent "... not less
than three weeks before the meeting at which the resolution is adopted ..." (s. 85(1)(a)). Thus, in that case, the legislator clearly
stated the nature of the notice. I can find no such indicia in the Saskatchewan Education Act.

43      An interpretation of the term "notice of intention to terminate" that suggests that a director of education could be
dismissed without just cause upon 30 days' notice was described by the Saskatchewan Court of Appeal as "both unreal and
unreasonable" (p. 313). While the length of such a notice is shorter than what may perhaps be considered reasonable, the
language of the statute is clear and so is, for that matter, the employment contract. I find support for such a conclusion in the
fact that, under s. 206 of the Education Act, a teacher can be dismissed for reason of redundancy after a similar 30-day notice.
In that case, the wording of the provision leaves no doubt that the notice is to be sent prior to termination and not prior to the
decision to terminate the employment.

44      Section 113 of the Education Act sets out a procedure available to, amongst others, a director of education who has been
dismissed. The provision grants the Education Minister discretion to order that a board of review investigate the termination.
Part of it provides that:

113. — (1) A secretary, treasurer, secretary treasurer, superintendent of administration or director whose contract of
employment has been terminated by the board of education may apply to the minister for an investigation of the termination
and, upon receipt of the application, the minister may appoint a board of review consisting of ...
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(3) The board of review shall hold an investigation and make its report within thirty days after the appointment of the
chairman.

(9) The scope of the investigation and the findings of the board of review thereon shall, unless the board of review otherwise
determines, be limited to the reasons for the termination of the contract.

45      The appellant board submits that since the respondent could obtain the reasons for dismissal through such an investigation,
it is pointless to impose on the board a duty to give grounds prior to the decision to dismiss. The purpose of those two procedural
safeguards is, however, inherently different. The duty to act fairly aims at ensuring that the procedure followed by the appellant
board in reaching its decision to terminate the respondent's employment was fair to the respondent, i.e., that it gave him the
opportunity to try and change the appellant board's mind; the purpose of the investigation ordered pursuant to s. 113 of the
Education Act is to review the basis of the school board's decision to dismiss an employee, i.e., the merits of the dismissal. The
House of Lords was faced with a somewhat similar situation in Malloch v. Aberdeen Corp., where the dismissed teacher had a
right to ask the Secretary of State to inquire into the reasons for the dismissal. As pointed out by Lord Wilberforce (at p. 1297):

A limited right of appeal on the merits affords no arguments against the existence of a right to a precedent hearing, and,
if that is denied, to have the decision declared void.

The two rights have distinct rationales and therefore I find that the existence of an investigatory process pursuant to s. 113 does
not preclude this court from concluding that the appellant board had a duty to act fairly.

46      I have thus come to the conclusion that the Education Act does not explicitly or implicitly excuse the appellant board
from acting fairly when terminating the employment contract of one of its administrative personnel such as the respondent. But
this is not determinative of the appellant board's obligations or the respondent's entitlement in regards to procedural fairness.
Section 112 of the Education Act and s. 21(4) of the Education Regulations, enacted pursuant to that statute (Sask. Reg. 1/79),
demand by necessary implication that reference be made to the contract of employment in order to determine whether the rules
of natural justice have been abrogated. Section 21(4) of the Education Regulations provides that:

(4) A director of education shall be engaged under a written contract which shall specify:

(d) such terms and conditions of employment including the procedure for termination of the contract by either party, as
may be mutually agreed upon. [emphasis added]

We are thus led to review the employment contract in order to see if it in fact dealt fully with the termination procedure.

C. Under the employment contract

47      In interpreting the contract of employment, it will be presumed, as was the case with the statute, that the parties intended
that procedural fairness would apply and it will take an explicit or clearly implicit provision to the contrary to override this
presumption: Kane v. Univ. of B.C. Bd. of Gov., supra, p. 1113, per Dickson J.

48      Unlike para. 3(d) of the contract, which states that the respondent could be dismissed for cause "... provided that the
Employee shall be entitled to a fair hearing and investigation", para. 3(a), applicable where no cause is invoked to justify the
dismissal, does not refer to the necessity of a hearing. The appellant board construes this silence in para. 3(a) as meaning that
the giving of reasons and the holding of a hearing were not contemplated under that provision. I would rather interpret this
silence as a referral to the normal procedure applicable when an employee is dismissed for reasons that could not constitute just
cause. As such, this procedure would encompass the relevant administrative law rules, including the imposition of a duty to
act fairly on the part of the appellant board. The referral to a three-month notice period is a substantive term of the agreement.
Rather than specifying a procedure to be followed before a decision to terminate the employment is made, it simply sets out
the manner in which such a decision is to be implemented after if has been made. In any event, I can see in the silence of the
contract on this point no clear implicit waiver of the application of the duty to act fairly.
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49      The general duty to act fairly for an administrative decision-making body making a decision that has a significant impact
on an individual would thus apply, unaltered here by either the Education Act or the employment contract.

3. The Content of the Duty to Act Fairly

50      Like the principles of natural justice, the concept of procedural fairness is eminently variable and its content is to be
decided in the specific context of each case. In Nicholson, supra, at pp. 326-27, Laskin C.J.C. adopts the following passage
from the decision of the Privy Council in Furnell v. Whangarei High Sch. Bd., [1973] A.C. 660, [1973] 2 W.L.R. 92, [1973] 1
All E.R. 400, a New Zealand appeal where Lord Morris of Borth-y-Gest, writing for the majority, held (at p. 679):

Natural justice is but fairness writ large and juridically. It has been described as 'fair play in action'. Nor is it a leaven
to be associated only with judicial or quasi-judicial occasions. But as was pointed out by Tucker L.J. in Russell v. Duke
of Norfolk [[1949] 1 All. E.R. 109], at p. 118, the requirements of natural justice must depend on the circumstances
of each particular case and the subject matter under consideration.

[emphasis added]

This was underlined again very recently by this court in Syndicat des employés de production du Qué. & de l'Acadie v. Can.
(Can. Human Rights Comm.), supra, where Sopinka J. was writing for the majority at pp. 895-96:

Both the rules of natural justice and the duty of fairness are variable standards. Their content will depend on the
circumstances of the case, the statutory provisions and the nature of the matter to be decided. The distinction between
them therefore becomes blurred as one approaches the lower end of the scale of judicial or quasi-judicial tribunals and
the high end of the scale with respect to administrative or executive tribunals. Accordingly, the content of the rules to
be followed by a tribunal is now not determined by attempting to classify them as judicial, quasi-judicial, administrative
or execu tive. Instead, the court decides the content of these rules by reference to all the circumstances under which the
tribunal operates. [emphasis added]

The approach to be adopted by a court in deciding if the duty to act fairly was complied with is thus close to empiric. Pépin and
Ouellette, Principes de contentieux administratif, at p. 249, quote the following colourful comment of an English judge to the
effect that "from time to time ... lawyers and judges have tried to define what constitutes fairness. Like defining an elephant, it
is not easy to do, although fairness in practice has the elephantine quality of being easy to recognize" (Maxwell v. Dept. of Trade
& Indust.; Maxwell v. Stable, [1974] Q.B. 523 at 539, [1974] 2 W.L.R. 338, [1974] 2 All E.R. 122 (C.A.)). Of course with this
flexibility comes the inherent difficulty of differing notions of fairness amongst those called upon to determine if the duty to
act fairly was complied with. Therefore it is necessary to temper assertions that the concept of fairness is a purely subjective
one. Like the principles of fundamental justice in s. 7 of the Canadian Charter of Rights and Freedoms, the concept of fairness
is entrenched in the principles governing our legal system (R. v. Beare, [1988] 2 S.C.R. 387 at 402-403, [1989] 1 W.W.R. 97, 66
C.R. (3d) 97, 45 C.C.C. (3d) 57, 55 D.L.R. (4th) 481, 36 C.R.R. 90, 71 Sask. R. 1, 88 N.R. 205, per La Forest J. for the court),
and the closeness of the administrative process to the judicial process should indicate how much of those governing principles
should be imported into the realm of administrative decision-making.

51      In the case at bar the Saskatchewan Court of Appeal found that the basic requirements of the duty to act fairly are the
giving of reasons for the dismissal and a hearing, adding that the content will vary according to the circumstances of each case.
Since the respondent could be dismissed at pleasure, the content of the duty of fairness would be minimal and I would tend to
agree that notice of the reasons for the appellant board's dissatisfaction with the respondent's employment and affording him
an opportunity to be heard would be sufficient to meet the requirement of fairness. This court in Nicholson, supra, at p. 328,
per Laskin C.J.C. for the majority, found similar requirements to be sufficient in a case where the employee was dismissible
from office only for cause.

4. Compliance with the Duty to Act Fairly
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52      The trial judge and the Court of Appeal disagreed on whether the respondent was provided with reasons for his dismissal
and the opportunity to be heard. In the Court of Queen's Bench, Lawton J. found that through the negotiation sessions between
the respondent's attorney and the appellant board, the respondent was made fully aware of the grievances of the board and had
ample opportunity to present his side of the story. Lawton J. writes at p. 283:

The failure to agree on a one-year contract, which from the beginning was the major reason for the negotiations, finished
them. But there had been negotiations up until that time — the lines of communication had been open and Knight, through
his solicitor, had been actively involved in presenting his case to the Board. He was being heard. By August, everything
that had to be said had been said by both parties. [emphasis added]

He therefore concluded that the procedure followed by the appellant board was fair. The Saskatchewan Court of Appeal found
that the respondent got neither reasons for his dismissal nor a hearing. It disagreed with the trial judge's finding that the
negotiations leading to a new employment contract could be construed as equalling the giving of reasons and an opportunity
to be heard. Sherstobitoff J.A. found for the court, at p. 313, that:

The trial judge seemed to proceed on the assumption that the appellant knew, or should have known, that if he did not agree
to a new one-year contract that he would be fired and we must accept that finding of fact. However, the fact remained that
he was never told that he would be fired unless he accepted a one-year contract until he was actually fired. The trial judge
was wrong in accepting the implied threat of termination on the part of the employer as a notice of intention to terminate
and the failed negotiations as reasons for dismissal as required by the rules of procedural fairness. It is difficult to think of
anything more unfair to an employee than to tell him that he must accept a threat which he should have inferred from the
employer's conduct as formal notice of intention to terminate, and must treat a purported renegotiation of an employment
contract as a hearing into whether or not he should be terminated. [emphasis added]

The disagreement between the two courts below lies therefore not so much in the content of the communication but rather in
the significance to be attached to the negotiations between the parties.

53      It must not be forgotten that every administrative body is the master of its own procedure and need not assume the trappings
of a court. The object is not to import into administrative proceedings the rigidity of all the requirements of natural justice that
must be observed by a court, but rather to allow administrative bodies to work out a system that is flexible, adapted to their needs
and fair. As pointed out by de Smith (Judicial Review of Administrative Action, 4th ed. (1980), at p. 240), the aim is not to create
"procedural perfection" but to achieve a certain balance between the need for fairness, efficiency and predictability of outcome.
Hence, in the case at bar, if it can be found that the respondent indeed had knowledge of the reasons for his dismissal and had
an opportunity to be heard by the board, the requirements of procedural fairness will be satisfied even if there was no structured
"hearing" in the judicial meaning of the word. I would agree with Wade when he writes (Administrative Law, at pp. 482-83):

A "hearing" will normally be an oral hearing. But it has been held that a statutory board, acting in an administrative capacity,
may decide for itself whether to deal with applications by oral hearing or merely on written evidence and argument,
provided that it does in substance "hear" them ... [emphasis added; footnotes omitted]

Laskin C.J.C. echoed this view in Nicholson, supra, at p. 328, when he stated that the police commissioners should have "heard"
Nicholson before deciding to terminate his employment, but not implying that there should be a formal hearing. (See also
Cardinal v. Kent Inst., at p. 659, per Le Dain J.) In the same vein, the duty to give reasons need not involve a full and complete
disclosure by the administrative body of all of its reasons for dismissing the employee, but rather the communication of the
broad grounds revealing the general substance of the reason for dismissal: R. v. Race Rel. Bd.; Ex parte Selvarajan, [1975] 1
W.L.R. 1686, (sub nom. Selvarajan v. Race Rel. Bd.) [1976] 1 All E.R. 12 at 19 (C.A.), per Lord Denning M.R.

54      In the present case, the trial judge found as a fact that the respondent knew or should have known why the appellant
board was unhappy with his employment contract and that if he did not accept a one-year contract he would be dismissed.
In my view, the record amply supports this finding, which was not disputed by the Court of Appeal. I recognize the Court of
Appeal's concern that the respondent was never officially notified of the reasons for his dismissal, but it is clear that he was
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informed of those reasons through his meetings with the appellant board, sometimes personally, sometimes through his solicitor.
In conformity with s. 2 of the contract of employment, the respondent was present at the appellant board's meeting on 30th May
1983, where his contract was not renewed, and had the opportunity to make representations if he so wished. Further, during the
summer, the respondent's attorney met twice with the appellant board to negotiate a new contract, and all issues appeared to
have been settled except as to the duration of the contract, the respondent pressing for a minimum two-year term while the board
insisted on a one-year contract. Both parties appear to have been adamant on this point and it can be presumed that it caused
the negotiations to fall through. Since I accept the trial judge's findings of fact that "everything that had to be said had been
said" (at p. 283), the requirement of the formal giving of reasons and the holding of a hearing would achieve no more, in my
respectful view, than to impose upon the appellant board a purely procedural requirement, against the above-stated principles
of flexibility of administrative procedure.

55      In my view, the appellant board has made itself sufficiently available for discussion through meetings with the respondent
and his lawyer so that each party's concerns were made fully known to the other. This can only lead to the conclusion that the
respondent knew the reasons for his dismissal and was provided with every opportunity to be heard. The requirements of the
duty to act fairly in the scope of the employer-employee relationship in the case at bar have been met. I therefore conclude that
the respondent was properly dismissed and that his action must fail.

Disposition

56      Accordingly I would allow the appeal, set aside the judgment of the Court of Appeal and restore the judgment of Lawton
J. in the Court of Queen's Bench, the whole with costs throughout.

Sopinka J. (Wilson and McLachlin JJ. concurring)::

57      I have had the advantage of reading the reasons of my colleague, Justice L'Heureux-Dubé. While I agree with her
disposition of this matter, I cannot agree that in the circumstances of this case the appellant owed a duty of fairness to the
respondent.

58      The facts are stated in the judgment of L'Heureux-Dubé J. and I would merely observe that while the original statement
of claim was delivered on 11th October 1983, the assertion of a duty of fairness was not made until 24th February 1986, two
days before the trial.

59      The starting point in considering the presence of a duty of procedural fairness in an employment situation is the decision
of the House of Lords in Ridge v. Baldwin, [1964] A.C. 40, [1963] 2 W.L.R. 935, [1963] 2 All E.R. 66. Lord Reid set out three
categories of employment relationship (at pp. 71-77): (1) the master-servant relationship; (2) the office held at pleasure; and
(3) the office from which one cannot be removed except for cause. In his opinion, the duty of procedural fairness arose only
in the third category.

60      For the reasons stated by L'Heureux-Dubé J., the appellant was entitled to dismiss the respondent without cause.
Furthermore, I agree with her that the respondent's employment relationship falls into the second category.

61      As a general rule, this category does not attract the duty of procedural fairness because the employer can terminate
the employment without cause and without giving any reason. It would therefore be inconsistent with the above to require
the employer to give a reason for terminating the employee's employment in order to comply with the dictates of procedural
fairness. If a duty of fairness arises, it would be of a limited nature. The employer would be required to allow the employee to
state his or her case. Furthermore, the employer would be bound to consider any representations made by the employee.

62      I am not prepared, however, to completely shut the door on the existence of a duty of fairness in relation to the termination
of an office held at pleasure. An exception may be made in special cases where a sound basis for an exception is put forward.
In order to bring himself or herself within the exception to the general rule, an employee in the position of the respondent must
be able to identify in the statute, regulations or contractual provisions governing the relationship provisions which expressly or
by necessary implication confer upon the employee a right to be heard or to make representations.
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63      In this regard, I accept as a correct statement of the law the following passage from the judgment of Lord Wilberforce
in Malloch v. Aberdeen Corp., [1971] 1 W.L.R. 1578, [1971] 2 All E.R. 1278 at 1295 (H.L.), which was quoted with approval
by Chief Justice Laskin in Nicholson v. Haldimand-Norfolk Police Commr. Bd., [1979] 1 S.C.R. 311 at 323-24, 78 C.L.L.C.
14,181, 88 D.L.R. (3d) 671, 23 N.R. 410:

... As a general principle, I respectfully agree; and I think it important not to weaken a principle which, for reasons of public
policy, applies, at least as a starting point, to so wide a range of the public service. The difficulty arises when, as here,
there are other incidents of the employment laid down by statute, or regulations, or code of employment or agreement. The
rigour of the principle is often, in modern practice, mitigated for it has come to be perceived that the very possibility of
dismissal without reason being given — action which may vitally affect a man's career or his pension — makes it all the
more important for him, in suitable circumstances, to be able to state his case and, if denied the right to do so, to be able to
have his dismissal declared void. So, while the courts will necessarily respect the right, for good reasons of public policy,
to dismiss without assigned reasons, this should not, in my opinion, prevent them from examining the framework and
context of the employment to see whether elementary rights are conferred on him expressly or by necessary implication,
and how far these extend. The present case is, in my opinion, just such a case where there are strong indications that a right
to be heard, in appropriate circumstances, should not be denied.

64      The strong indications in Malloch, supra, which led the House of Lords to find a duty of fairness were statutory requirements
that enabled the employer to dismiss a teacher only after "due deliberation" at a meeting of which the teacher was required
to receive notice.

65      In Nicholson, supra, the other case relied on by L'Heureux-Dubé J. in finding a duty of fairness, Laskin C.J.C. did not
find it necessary to apply the above statement of Lord Wilberforce, cited by him. It was not applicable because the appellant, a
probationary constable, was found not to be dismissible at pleasure. At p. 324, Laskin C.J.C. stated:

This case does not, however, fall to be determined on the ground that the appellant was dismissible at pleasure. The
dropping of the phrase "at pleasure" from the statutory provision for engagement of constables, and its replacement by a
regime under which regulations fix the temporal point at which full procedural protection is given to a constable, indicates
to me a turning away from the old common law rule even in cases where the full period of time has not fully run. The
status enjoyed by the office holder must now be taken to have more substance than to be dependent upon the whim of the
Board up to the point where it has been enjoyed for eighteen months.

66      In her reasons, my colleague concludes that a common law duty of fairness arises from "the nature of the decision, the
relationship existing between the respondent and the appellant board and impact on the respondent of the impugned decision".
This precedes her detailed examination of the statute, the regulations and the contract with a view to identifying therein the
indicia of a duty of fairness. An examination in detail of the statute, regulations and contract is made after a common law duty
is "presumed to exist" and then only to determine whether such a duty has been ruled out.

67      In my respectful opinion, that approach converts the exception into the rule. The correct approach requires an examination
of the statute, regulations and contract to determine whether the respondent has brought himself within the exception to the
general rule that an office terminable at pleasure does not attract the duty of fairness. To do so, provisions of the governing
instruments must be identified which specifically or by implication point to a duty of fairness. These governing instruments are
the framework and context of the employment to which Lord Wilberforce refers and which must constitute the source of the
indicia of a duty of fairness. I now turn to the task of examining these instruments.

The Statute and Regulations

68      Section 91(x) of the Education Act, R.S.S. 1978, c. E-0.1, empowers the board to enter into written contracts with teachers
and other personnel and to "terminate such contracts for cause in accordance with ... [the] Act". As explained by my colleague,
the words quoted do not mean that cause is required in the case of every contract.
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69      Section 112 provides for termination of contracts of employment, including that of the director of education, by either
party giving to the other 30 days' notice of "his intention to terminate the contract". By virtue of s. 113, senior officials of the
board, including the director of education, whose contracts have been terminated, may apply to the minister for a board of
review. The function of the board of review is to investigate the reasons for termination of the contract and report to the minister.
Both parties to the contract may be represented by counsel at the investigation. The board of review has no power to provide
relief and its report appears to be purely advisory.

70      Although not strictly relevant to the contract of a director of education, the provisions dealing with teacher contracts
shed light on the interpretation to be given to the sections I have reviewed above. Section 206 makes provision for termination
of teachers' contracts for various causes. In some cases, termination is immediate but the teacher is entitled to a written notice
of termination upon request. In other cases, a period of notice is required. In either case, the notice must set out the reason or
reasons for termination. Section 209 specifically provides that upon application by the teacher, the board must make provision
for the attendance by the teacher at a board meeting to show cause why the contract should not be terminated.

71      Sections 212-226 provide for appeals on termination of contract to a board of reference. With some limited exceptions,
any teacher whose contract has been terminated is entitled to have a board of reference appointed. Provision is made for a
hearing. The board is empowered to provide specified relief including reinstatement. Its decision is final and binding on the
parties. These powers of the board of reference are in marked contrast to the limited power of a board of review.

72      I have dealt with these sections of the Act in some detail because it becomes apparent that there is nothing in them that
specifically or by necessary implication creates a duty of procedural fairness on the ter mination of the contract of a director
of education. The Court of Appeal thought that the phrase "notice of intention to terminate" imported an intention to hold a
hearing, but I agree with L'Heureux-Dubé J. that these words cannot have this effect. In addition to what she has said, I point
out that the use of the words "intention to terminate" rather than "termination" is simply a more accurate description of what
the notice is. Since termination is not immediate, it is not quite accurate to call it a notice of termination. What happens is that
the board decides that in 30 days the contract will be terminated. Hence the phrase "intention to terminate in thirty days".

73      I conclude that where the statute intended to create a right to be heard or to make representations, it was careful to say
so. This is apparent in s. 113 and the provisions dealing with teachers' contracts. If the legislature intended to provide both a
teacher and a director of education with a hearing before a board of reference or review and a right to be heard by the board,
it is peculiar that it specified both these rights in the case of a teacher but only one, a more limited right of review, in the case
of the director of education.

74      I further conclude that in the case of a director of education, the legislature left to agreement between the parties the
matter of how the contract was to be terminated. Section 112, which provides for a period of notice, makes this subject to the
terms of the contract. This conclusion is reinforced by the regulations. Section 21(4) of the regulations provides as follows:

(4) A director of education shall be engaged under a written contract which shall specify:

(a) the yearly salary and other allowances;

(b) the vacation entitlement;

(c) the procedure for review of the terms of the contract;

(d) such other terms and conditions of employment, including the procedure for termination of the contract by either party,
as may be mutually agreed upon.

75      The contract is to specify the procedure for review of and termination of the contract. If a duty to provide procedural
fairness exists in the case of these parties, it must be found in the provisions of the contract to which I now turn.
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76      The relevant provisions of the contract are set out in the reasons of L'Heureux-Dubé J. but I reproduce them here for
ease of reference:

2. The Board shall review this Agreement on or before the 31st day of May each year, provided this Agreement has
not been otherwise terminated, with a view to the possibility of its revision. The Employee shall be entitled to make
representations to the Board in this regard. Following the said review, the Board may elect to terminate this Agreement
at the expiration thereof and shall notify the Employee of its decision in writing forthwith. If the Board makes no such
election, this Agreement shall automatically be extended for a period of three (3) years from September 1, 1981, and the
same procedure shall be followed on or before the 31st day of May of each year thereafter the intent being that unless so
terminated, this Agreement shall, as and from September 1st of each year thereafter have three (3) years to run.

3. This Agreement, being the Employee's Contract of Employment with the Board, may be terminated by:

(a) either party serving the other three months notice in writing;

(b) at any time by mutual consent in writing by the parties;

(c) the expiration of the Agreement; or

(d) by resolution of the Board for reasons of just cause provided that the Employee shall be entitled to a fair hearing and
investigation pursuant to Section 113 of The Education Act.

77      Paragraph 2 of the contract implements Reg. 21(4)(c) by providing a procedure for review. It specifically entitles the
employee to make representations. Following the review, the employer may decide to terminate. The issue in this appeal is
whether in those circumstances the contract requires that the employee be given a right to be heard, to make representations
or otherwise accorded procedural fairness. The relevant provision is para. 3. Paragraph 3(a) responds to the power in s. 112 to
amend the period of notice when termination is not for cause. Paragraphs (b) and (c) are not relevant. Paragraph 3(d) deals with
termination for cause and specifically provides for a fair hearing and investigation in accordance with the Act. I can find no
room for the implication of a duty to do anything under para. 3(a) other than give the notice. In the circumstances, reading in a
duty of procedural fairness would be to rewrite the contract for the parties. This is something that the legislature left to them.

78      I would therefore dispose of the appeal as proposed by L'Heureux-Dubé J.
Appeal allowed.
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Pelletier J.:

Reasons for Order and Order

1      Moresby Explorers Ltd. ("MEL") and its co-applicant (and principal shareholder) Douglas Gould operate a tour business
in the South Moresby Island area of the Queen Charlotte Islands, more specifically, in the Gwaii Haanas National Park Reserve.
They are involved in an ongoing dispute with the management of the park over its allocation of their user quota, which determines
the amount of business they are allowed to do in the park. The following statement of facts is taken from the respondent's
memorandum of argument:

Background to the Creation of a National Park Reserve (1988 Canada - B.C. Agreement)

7. On July 12, 1988, Canada and British Columbia ("B.C.") signed a "Memorandum of Agreement for The Establishment
of South Moresby National Park and National Marine Park, Queen Charlotte Islands, B.C." (The "Park Agreement") which
set the foundation for the creation of a terrestrial National Park Reserve (the "National Park Reserve") and a National
Marine Park Reserve ("National Marine Park") in the Queen Charlotte Islands.

Affidavit of Anna Gajda, paragraph 3

Affidavit of Bruce Amos, paragraph) 5, 6.

8. B.C. transferred administration and control of the National Park Reserve to Canada on or about March 27, 1992 pursuant
to Order in Council No. 438, and amended on September 10, 1992 by Order in Council No. 1432.

Affidavit of Bruce Amos, paragraph 17, Exhibit "F".

9. The Park Agreement addressed the delay between the transfer of administration and control of the National Park Reserve
and the National Marine Park from B.C. to Canada, and the subsequent designation of these lands as National Parks.
Sections 23 and 24 of the Park Agreement inter alia:
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(a) prohibited B.C. from allowing any interest to exist in the National Park Reserve or the National Marine Park
without the consent of Canada, pending the transfer of these lands to Canada;

(b) restricted Canada's use of the lands to activities consistent with the National Parks Act and its regulations;

(c) required B.C. to request the Environment and Land Use Committee, pursuant to the Environment and Land Use
Act recommend passage of a B.C. Order in Council authorizing Canada to exercise jurisdiction over the National
Park Reserve on behalf of B.C.; and

(d) required B.C. to consider Canada's requests for B.C. to take action to remedy any particular problems with respect
to the National Park Reserve.

Affidavit of Bruce Amos, paragraph 5, Exhibit "A", Environment and Land Use Act, R.S.B.C. 1996, c. 117.

10. As contemplated by section 24 of the Park Agreement and pursuant to s. 6 of the Environment and Land Use Act
("ELUC"), B.C. passed Order in Council 586 on or about April 19, 1989. This Order transferred authority to manage
the National Park Reserve to the Canadian Parks Service, its Director General, and Canadian Parks Service officers and
enabled them to manage and administer the land on behalf of B.C. as if the lands were a recreation area under the provincial
Park Act. This allowed the Director General to issue permits over the subject lands.

Affidavit of Ronald Keith Hamilton, paragraph 3, Exhibit "A", Park Act, R.S.B.C. 1996, c. 344.

11. Canada accepted the transfer of administration and control of the National Park Reserve from B.C. on March 28, 1995
by Order in Council P.C. 1995-3/534.

Affidavit of Bruce Amos, paragraph 19, Exhibit "G".

12. The National Park Reserve was officially set aside as a National Park Reserve and became subject to the National
Parks Act and regulations on or about February 22, 1996.

Affidavit of Bruce Amos, paragraphs 20, 21, Exhibit "H"

Affidavit of Ronald Keith Hamilton, paragraph 4.

The 1993 Gwaii Haanas Agreement (Canada - Council of the Haida Nation)

13. In or about November, 1980 the Council of the Haida Nation (the "Haida") submitted to Canada a comprehensive
land claim over the Queen Charlotte Islands, and on June 30, 1983 Canada accepted the Haida claim for negotiation. In
accordance with Parks Canada policy, Canada proceeded to establish a national park reserve in the Queen Charlotte Islands,
pending the disposition of the Haida claim.

Affidavit of Bruce Amos, paragraph 10, Exhibits "C", "D".

14. Section 39 of the 1988 Park Agreement contemplated the involvement of the Haida in the planning and implementation
of initiatives relating to the National Park Reserve and the National Marine Park, and this formed the basis for Canada to
negotiate agreements with the Haida to cooperatively manage these lands.

Affidavit of Bruce Amos, paragraph 5, Exhibit "A"

Affidavit of Stephen Langdon, paragraph 6

Affidavit of Ronald Keith Hamilton, paragraph 7.
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15. Order in Council P.C. 1992-1591, dated July 16, 1992, authorized the federal Minister of the Environment to enter into
an agreement on behalf of Canada with the Haida concerning the management and operation of the Archipelago (which
includes the National Park Reserve) in the Queen Charlotte Islands.

16. On or about January 30, 1993 Canada and the Haida entered the "Gwaii Haanas/South Moresby Agreement" (the
"Gwaii Haanas Agreement") to co-operatively manage the Archipelago. The Archipelago covers the National Park Reserve
area, and has been designated by the Haida as a Haida heritage site.

Affidavit of Bruce Amos, paragraphs 12, 13, Exhibit "D", Affidavit of Stephen Langdon, paragraph 4.

The Archipelago Management Board (AMB)

17. The Gwaii Haanas Agreement provides for the establishment of a four-person Archipelago Management Board (the
"AMB") whereby Canada and the Haida share and co-operate to "examine all initiatives and undertakings relating to the
planning, operation and management of the Archipelago". The Superintendent of the National Park Reserve on behalf of
Canada co-chairs the AMB with a representative of the Haida.

ss. 4.1, 4.2 Gwaii-Haanas Agreement, Affidavit of Bruce Amos, paragraphs 11, 12, 18, Affidavit of Stephen Langdon,
paragraphs 3, 4, 5, Affidavit of Ronald Keith Hamilton, paragraph 5.

18. Matters that the AMB address include guidelines for the care, protection and enjoyment of National Park Reserve with
respect to such things as permits for commercial tour operations.

ss. 4.3(e) Gwaii Haanas Agreement, Affidavit of Bruce Amos, Exhibit "D".

19. Nothing in the Gwaii Haanas Agreement fetters or limits the authority of the Superintendent. However, before the
Superintendent takes any action, he or she must make an effort to first arrive at a consensus among AMB members for
such action.

s. 9.2 Gwaii Haanas Agreement, Affidavit of Bruce Amos, Exhibit "D".

The Business Licensing System

20. In accordance with the Gwaii Haanas Agreement, Parks Canada and the AMB established the Quota Policy for a
business licensing process in the National Park Reserve.

Affidavit of Stephen Langdon, paragraph 9, ss. 4.1, 4.2, 4.3(e) Gwaii Haanas Agreement

Affidavit Ronald Keith Hamilton, paragraph 9.

21. In 1995, the AMB encouraged tour operators to keep records of their trips and clients, and participate in a voluntary
business licensing system by which quota was issued to tour operators to access the National Park Reserve.

Affidavit of Anna Gajda, paragraph 12.

22. In 1996, after the National Park Reserve was officially designated as a national park reserve, a mandatory business
licensing system replaced the voluntary process.

Affidavit of Anna Gajda, paragraphs 9, 15.

23. Both the voluntary and the mandatory licensing systems were designed to regulate commercial tour operators' access
to the National Park Reserve. One of the objectives of the mandatory licensing system was to freeze business activities
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at existing levels until the impact of those activities on the Park's ecological and cultural integrity, and the quality of the
visitor experience in the National Park Reserve could be assessed.

Affidavit of Anna Gajda, paragraphs 8, 12.

24. The Quota Policy contained the following elements:

(a) User Quota was calculated based on information submitted by tour operators for trips conducted in the National
Park Reserve area prior to its designation in 1996;

(b) No licenses or allocation were given to operators who did not work in the National Park Reserve before 1996;

(c) the existing operators could not change the type of service that they provided before 1996 to make themselves
eligible for quota; and

(d) new operators or changes in use would only be considered once a management plan was in place for the National
Park Reserve to ensure that the area was managed in accordance with the management plan;

(e) no user quota would be granted to the extent that the activities of a tour operator were in conflict with the Quota
Policy or with legislation.

Affidavit of Anna Gajda, paragraphs 9, 10, 11, 20, 21

Affidavit of Steve Langdon, paragraphs 8, 9, Exhibit "C".

25. If no conflict arose with policy or legislation, then User Quota was calculated and allocated in the following manner:

(a) the highest number of trips done in any one year prior to 1996;

times:

(b) the demonstrated capacity of the operator's trips, which was the average of the five trips with the highest number
of people (crew and clients) on trips conducted prior to 1996;

times:

(c) the length of trips conducted in the year when the most trips were done.

Affidavit of Anna Gajda, paragraphs 10, 11

Affidavit of Stephen Langdon, paragraph 9, Exhibit "C".

26. As part of the Canada-Haida co-operative management of the National Park Reserve pursuant to the Gwaii Haanas
Agreement, the AMB reviewed all applications for business licenses to obtain User Quota for the National Park Reserve.

Affidavit Steve Langdon, paragraph 10

Affidavit of Anna Gajda, paragraph 10

Affidavit of Ronald Keith Hamilton, paragraphs 9, 10.

27. The business licenses and User Quota were then issued by the Superintendent pursuant to the National Parks Business
Regulations, 1998, SOR 198-455 under the National Parks Act.

The Applicants and the 1999 Decision

145 



5

Pre-1996

28. In 1989, the Applicants established a float camp in De la Beche Inlet which is located in the proposed National Marine
Park.

Affidavit of Anna Gajda, paragraph 4, Exhibits "B" and "C".

Affidavit of Ronald Keith Hamilton.

29. In 1990, the Applicants applied to Parks Canada for the Commercial Operators Registration. This was a voluntary
process. The Applicants' request was denied by Parks Canada on the basis that it could not support any commercial facilities
such as the Float Camp in the proposed National Park Reserve or National Marine Park without a management plan in
place to support this use. Further, the Applicants were advised by Parks Canada officials that the float camp did not form
any proprietary right that would be compensable upon these areas attaining designation as national park reserves.

Affidavit of Anna Gajda, paragraph 5, Exhibit "D"

Affidavit of Ronald Keith Hamilton, paragraph 15, Exhibit "H".

30. A 1995 visitor survey was conducted by Parks Canada for the National Park Reserve to determine public opinion. It
included questions related to structures similar to the Applicants' float camp. The results of the 1995 survey indicated that
the public was not supportive of float camps in the areas that would be designated as national parks.

Affidavit of Anna Gajda, paragraph 14.

1996

31. The Applicants' Float Camp continued to occupy the National Marine Park area without authorization.

Affidavit of Anna Gajda, paragraph 16.

32. Pursuant to the Park Agreement, and at Canada's request, on or about February 28, 1996, B.C. ordered the Applicants
to remove all of their improvements from the foreshore of De La Beche Inlet within 60 days.

Affidavit of Anna Gajda, paragraph 16, Exhibits "K", "L" and "M"

Affidavit of Ronald Keith Hamilton paragraph 16.

33. In March and May of 1996, Parks Canada officials gave the Applicants notice to remove unauthorized float camp
attachments, including a water line which was drawing water from inside the National Park Reserve. The float camp
remained in De La Beche Inlet in May, 1996.

Affidavit of Anna Gajda, paragraphs 18, 19, Exhibits "O", "P", "Q".

34. The Applicants were issued quota to use the National Park Reserve in 1996, but only for activities that did not involve
the float camp as it was not authorized to occupy De La Beche and it did not conform to the acceptable uses, or Parks
Canada policy.

Affidavit of Anna Gajda, paragraphs 17, 27, 31, 33, 34, Exhibits "E", "N", "X", "Y", "Z", "CC", "DD", "E E", "FF", "GG"

Affidavit of Bruce Amos, paragraphs 6, 8, 9.

1997
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35. In the Spring of 1997, the Director General of Parks, Western Canada, refused the Applicants' request for additional
User Quota of 900 user days/nights for activities related to the float camp on the basis that the float camp did not have a
license of occupation and it was not an acceptable activity according to the AMB and Parks Canada policy. These grounds
for denying quota to float camp activities were communicated to the Applicants several times in 1997.

Affidavit Anna Gajda, paragraphs 20, 23 Exhibit "R", "U".

36. Canada requested B.C.'s assistance with respect to the float camp, and the Ministry of Environment, Lands and Parks
provided the Applicants with a Notice of Trespass in August, 1997 requiring them to remove the float camp from the
designated National Park Reserve and the National Marine Park by September 30, 1997.

Affidavit of Anna Gajda, paragraph 22, Exhibits "S"

Affidavit of Ronald Keith Hamilton, paragraphs 13(6), 18.

37. In the Fall of 1997, the Applicants submitted further information for trips operated in the Park Reserve in 1988
(pre-1996). The Applicants' received an additional 25 user nights of quota, for powerboat tours which did not involve
the float camp.

Affidavit of Anna Gajda, paragraph 24, Exhibit "V".

1998 - 1999

38. In or about 1998, the Applicants relocated the float camp to Crescent Inlet, outside the northern boundary of the National
Marine Park (the "Float Camp"), and in October of the same year they applied for a 1999 Business License and User Quota.

Affidavit of Anna Gajda, paragraph 29

Affidavit of Ronald Keith Hamilton, paragraph 18, Supplemental Affidavit of Anna Gajda.

39. A business license and User Quota of 1,597 user days/nights for powerboat tours/transport within the National Park
Reserve was issued to the Applicants by Superintendent Stephen (Steve) Langdon on November 30, 1998 pursuant to the
National Parks Act and its regulations (the "Decision").

Supplemental Affidavit of Anna Gajda.

40. The Applicants were first advised of the Decision on or about December 3, 1998.

Supplemental Affidavit of Anna Gajda.

41. Activities related to the Float Camp were taken into account when User Quota was calculated. The Decision was
consistent with Parks Canada's communications with the Applicants since 1990, and the methodology for setting User
Quota in 1996 was applied to the Applicants in the same way ass to other commercial operators in setting their 1996 User
Quota.

Affidavit Anna Gajda, paragraphs 21, 27 Exhibit "Z".

42. The Applicants' protested their 1999 User Quota in a letter to the Superintendent dated December 11, 1998, and in
particular the fact that they did not have User Quota for activities related to their Float Camp. In response to the protest,
the Superintendent stated:

... While I understand your desire to diversify your business, the Archipelago Management Board (AMB) have always
maintained that your business will not receive an allocation for trips that involved your float camp while it was located
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in De la Beche Inlet. Your diving and kayaking tour documentation indicated that the float camp was used during
these trips, and thus you cannot be issued an allocation for diving and kayak tours under current policies.

. . . . .
The AMB cannot assign your business additional allocation at this time. However, once the backcountry management
plan is complete, you will have an opportunity to apply for additional allocation if impact monitoring programs
indicate that Gwaii Haanas can support increased use levels. I expect that the draft backcountry management plan
will be released for public and stakeholder review in March, 1999. I encourage you to continue to participate in the
discussions that will be established to review the draft, and look forward to our continued dialogue to resolve your
ongoing concerns.

Affidavit of Stephen Langdon, Exhibit"G".

43. In March, 1999, a final draft of the Gwaii Haanas Backcountry Management Plan was released which requires Park
Reserve activities to be consistent with the National Parks Act and regulations, the Gwaii Haanas Agreement, Parks Canada
Principles and Operational Policies, and Gwaii Haanas Guiding Principles and Management Goals. The final version of
this Plan was produced in September, 1999.

Affidavit of Anna Gajda, paragraph 31.

44. In June, 1999 the Applicant again wrote to the Superintendent of Gwaii Haanas with respect to User Quota for his
Float camp activities. The Acting Superintendent, Ronald Keith Hamilton, indicated that he would not interfere with the
Decision:

As was stated to you in a letter, dated January 29, 1999, from Steve Langdon, the Archipelago Management Board
(AMB) will not provide you with an allocation for trips that involved your float camp while it was located in De la
Beche Inlet. Your diving and kayaking tour documentation indicated that the float camp was used during these trips,
and thus you cannot be issued an allocation for diving and kayak tours under current policies.

Affidavit of Ronald Keith Hamilton, Exhibit "P".

45. The same Quota Policy applied to the Applicants' was applied to other tour operators' applications for User Quota
and business licenses.

Affidavit Stephen Langdon, 11.

2      The applicants' view of the facts is similar, though there are some important differences. Specifically, the applicant denies
that any decision was made by the various Superintendents and says that all the decisions, including the one which is the subject
of this application, were made by the Archipelago Management Board.

3      The licence which was issued to the applicant MEL reads as follows:

Gwaii Hanaas National Park Reserve and Haida Heritage Site

Business owners and their employees have a continuing responsibility to minimize the impact of their activities upon Gwaii
Haanas. By being aware of what constitutes proper conduct within Gwaii Haanas, business operators set an example and
send a message to visitors through their business practices. They share a responsibility to educate and inform visitors about
Gwaii Haanas unique and sensitive features.

No person shall within Gwaii Haanas carry on any trade, calling, industry, employment or occupation carried on for gain or
profit unless he/she is the holder of an annual licence issued pursuant to the Council of the Haida Nation and the National
Parks Business Regulations.
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Moresby Explorers Ltd and/or Douglas Gould is hereby licensed, to carry on powerboat tours/ transport in Gwaii Haanas
National Park Reserve and Haida Heritage Site up to December 31, 1999 subject to all the terms and conditions set out
in the attached Schedule A.

Approved under the authority of the National Parks Act Business Regulations

signature

Superintendent

November 30, 1998

Approved under the authority of the Council of the Haida Nation

[signature]

November 30, 1998

4      The Schedule A attached to the licence contains various terms and conditions, a number of which require the licensee to
satisfy the requirements of "the Superintendent and a Council of the Haida Nation representative".

5      In response to a letter written to Steve Langdon, Superintendent, South Moresby (Gwaii Haanas) Park Reserve on December
11, 1998, Mr. Gould received a reply on the letterhead of the Archipelago Management Board over the signature of Steve
Langdon, Co-chair, dated January 29, 1999 advising him that "... the Archipelago Management Board (AMB) have always
maintained that your business will not receive an allocation for trips that involved your float camp while it was located in
De La Beche Inlet ..." The AMB cannot assign your business additional allocation at this time." The letter went to refer to
future applications: "However, once the Back Country Management Plan is complete, you will have an opportunity to apply for
additional allocation if impact monitoring programs indicate that Gwaii Haanas can support increased use levels".

6      Mr. Gould was absent from the area from January 1999 to April 1999, apparently for the purpose of guiding kayakers in
the Baja California area. The January 29 letter did not come to his attention until late April. He was, he says, not able to find
the time to reply until June, though he deposes that he formed the intention upon receiving the letter of exercising his right to
challenge the decision. Nonetheless on June 14, 1999, Mr. Gould wrote to Mr. Langdon again demanding that he be granted
a quota which included the use associated with his floating camp. He received a reply dated June 22 on the letterhead of the
Gwaii Haanas Archipelago Management Board over the signature of Ron Hamilton, Co-chair, in which he was advised that
"As was stated to you in a letter dated January 29, 1999 from Steve Langdon, the Archipelago Management Board (AMB) will
not provide you with an allocation for trips that involved your float camp while it was located in De la Beche Inlet."

7      On July 16, 1999, the Notice of Application in this matter was issued. The decision under review was described as:

a refusal made and/or continued by the Respondents of an application for a 1999 Commercial Business licence with a
designation and quota for motorized tours/transportation, diving and kayaking tours in an amount based on the application
of an established formula to the number of trips conducted by the Applicant in the qualifying period ("Quota"). The date
of the decision for which judicial review is sought is June 22, 1999 (letter from Ron Hamilton, Co-Chair, Archipelago
Management Board).

8      As a result of the respondents raising certain issues with respect to the identity of the respondents and the timeliness
of the notice of application, the applicants received leave to amend the Notice of Application. The decision under review is
now described as:
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a refusal made and/or continued by the Respondents of an application for a 1999 Commercial Business License with a
designation and quota for motorized tours/transportation, diving and kayaking tours in an amount based on the application
of an established formula to the number of trips conducted by the Applicants in the qualifying period ("Quota").

The date of the decisions and continuing actions for which judicial review is sought are November 30, 1998 (1999 Business
Licence issued under the "Authority of the National Parks Act Business Regulations" and the "Authority of the Council of
the Haida Nation" and January 29, 1999 (letter from Steve Langdon, Co-chair Archpelago Management Board and June
29, 1999 (letter from Ron Hamilton, Co-chair, Archipelago Management Board).

9      The first issue which needs to be dealt with is the timeliness of the application. The Respondent takes the position that
the application is out of time since the decision is the issuance of the 1999 business licence, a fact of which Mr. Gould was
aware on December 13, 1998. The 30-day limitation period in subsection 18.1(2) of the Federal Court Act (the "Act"), R.S.C.
1985 c. F-7 expired on January 13, 1999 so that the application is six months late. The respondents say that the issue of the
quota attached to the licence was an ongoing issue and that Mr. Gould was led to believe that he could reapply for quota once
the Backcountry Management Plan was released, which occurred in March 1999. His letter of June 14 incorporated the request
which he was led to believe he was entitled to make so that the decision under review includes the letter of June 22, 1999.

10      On the other hand, if the decision is the issuance of the licence dated November 30, 1998, the applicants seek an extension
of time for the bringing of their application pursuant to subsection 18.1(2).

11      The applicants rely upon Independent Contractors & Business Assn. v. Canada (Minister of Labour) (1998), 225 N.R. 19
(Fed. C.A.), for the proposition that "whenever a decision maker who is empowered to do so agrees to reconsider a decision on
the basis of new facts, a fresh decision will result whether or not the original decision is changed, varied or maintained." In this
case, the applicant says the new facts are the issuance of a draft of the Backcountry Management Plan in March 1999 followed
by the request for quota which was made in the letter of June 14, 1999.

12      In Dumbrava v. Canada (Minister of Citizenship & Immigration) (1995), 101 F.T.R. 230 (Fed. T.D.), Nöel J. (as he then
was), reviewed a series of cases dealing with the effect of correspondence with a decision maker after a decision has been made.
In those cases, the Court held that a "courtesy response" does not create a new decision from which judicial review may be
taken. As it was put by McKeown J. in Dhaliwal v. Canada (Minister of Citizenship & Immigration), [1995] F.C.J. No. 982
(Fed. T.D.) "... counsel cannot extend the date of decision by writing a letter with the intention of provoking a reply." Before
there is a new decision, subject to judicial review, there must be a fresh exercise of discretion such as a reconsideration of a
prior decision on the basis of new facts.

13      The issue in these proceedings is the failure of the park authorities to grant the applicants any quota with respect to
operations conducted from the applicants' floating camp. The respondents' refusal to do so occurred at the point where the
licence was issued since quota was dealt with as a term or condition of the licence. The applicants argue that the letter of January
29, 1999 from Steve Langdon contained an invitation to reopen the question of quota once the Back Country Management Plan
was released. The Back Country Management Plan was released and included a discussion of the park reserve's capacity for
increased levels of use. The letter of June 14 makes no reference to the Back Country Management Plan nor to any question
of capacity for increased use levels, elements which would have supported the applicants' position. The letter of June 14, 1999
was not a response to the contents of the Back Country Management Plan. I find that it was not written pursuant to a perceived
invitation to reopen the issue of quota following the release of the Back Country Management Plan.

14      To the extent that the letter of June 14, 1999 raises anything new at all, it is the applicants' withdrawal of a compromise
position which they had put forward in the December 11, 1998 letter limiting their demand to a portion of the quota to which
they claimed to be entitled. It is not obvious how making an even larger demand than the one which had already been refused
constitutes new information. Nor is there any indication that the decision maker agreed to reconsider the matter. The opening
words of the letter dated June 22 are: "As was stated to you in a letter dated January 29, 1999 from Steve Langdon, the
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Archipelago Management Board (AMB) will not provide you with an allocation for trips that involved your float camp while it
was located at De la Beche Inlet." There is no indication here of an intention to take a fresh look at the applicants' submissions.

15      As a result, I reject the argument that the course of correspondence between the parties represents a continuing decision,
or a course of conduct, from which judicial review may be taken as late as 30 days from the last letter in the series. In my
view, the correspondence simply shows persistent attempts to reverse a negative decision and a continuing commitment to the
original decision by the respondents. Unless the Court is prepared to exercise its discretion to extend the time for bringing the
application, it is out of time and must be dismissed.

16      The principles applicable to an extension of time for bringing an application for judicial review were canvassed by the
Federal Court of Appeal in Grewal v. Canada (Minister of Employment & Immigration), [1985] 2 F.C. 263 (Fed. C.A.), (1985),
63 N.R. 106 (Fed. C.A.), a decision involving the extension of time for judicial review under section 28 of the Federal Court
Act (the "Act"), which is analogous to subsection 18.1(2) of the same Act which applies to this application. The overriding
consideration is to do justice between the parties:

The imposition of time limits to dispute the validity of a legal decision is of course meant to give effect to a basic idea of
our legal thinking that, in the interest of society as a whole, litigation must come to an end (interest reipublicae ut sit finis
litium), and the general principles adopted by the courts in dealing with applications to extend those limits were developed
with that in mind. Only if the ultimate search for justice, in the circumstances of a case, appears to prevail over the necessity
of setting the parties' rights to rest will leave to appeal out of time be granted. Hence the requirement to consider various
factors, such as the nature of the right involved in the proceedings, the remedy sought, the effect of the judgment rendered,
the state of execution of that judgment, the prejudice to the other litigants in the dispute, the time lapsed since the rendering
of the judgment, the reaction of the applicant to it, his reason for having failed to exercise his right of appeal sooner, the
seriousness of his contentions against the validity of the judgment. It seems to me that, in order to properly evaluate the
situation and draw a valid conclusion, a balancing of the various factors involved is essential. For example, a compelling
explanation for the delay may lead to a positive response even if the case against the judgment appears weak, and equally
a strong case may counterbalance a less satisfactory justification for the delay. per Marceau J.A. at p. 282

17      In determining whether the interests of justice require that leave be granted, various factors can be considered, including
but not limited to, the explanation for the delay and the merits of the underlying case. In this case, the explanation for the delay
is unsatisfactory. The applicants consulted legal counsel some time prior to May 1998 which is evidenced by the fact that legal
counsel for the applicants wrote to the Director General of Parks Canada on behalf of the applicants on May 20, 1998. The
applicants therefore had every opportunity to be aware of the time constraints involved in bringing an application of this nature.
They also knew that a fresh decision would be made when they applied for their 1999 licence. The fact that the applicant,
Mr. Gould, then left the area without making arrangements to deal with a possible refusal of his request for additional quota
is indicative of a lack of intention to take action within the statutory period. Furthermore, when the refusal did come to his
attention in April, he took no steps to deal with it until June, at which time his response was to send another letter. It is not
necessary to determine whether he did this with the intention of doing that which McKeown J. held counsel may not do. The
explanation for the delay is unsatisfactory.

18      Other factors may also be considered. As noted above, the matter in issue here is a recurring annual event. This is not like
the issue in Grewal , supra, which involved a challenge to a deportation order, an issue which would only arise once, whose
consequences for the applicant were potentially life-threatening. The applicants will have other opportunities to raise the same
issue and to obtain an adequate remedy.

19      It is worth bearing in mind that the applicants launched their challenge to the 1999 licence well into the 1999 season.
Once the application was launched, a requisition for hearing was not filed until January 10, 2000. No request for an expedited
hearing was made. No application was made with respect to subsequent licences as they were issued. The issue of timeliness
is one created by the applicants' conduct.
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20      Grewal , supra, suggests that a consideration of the merits is appropriate in considering whether an extension of time
should be granted. Since the application for an extension of time was heard at the same time as the hearing on the merits, the
latter were fully canvassed. I do not propose to embark upon a full review of the merits simply for the purpose of disposing of
the dealing with a request for an extension. Suffice it to say that the applicant has demonstrated an arguable case but not one
so compelling that the failure to grant leave would constitute a miscarriage of justice.

21      Finally, there is the question of mootness. The respondents say the application is moot because it is in reference to a 1999
licence which has now expired. There is nothing which the Court can order which can have any impact upon an expired licence.
The applicants reply that this issue is a recurring issue of short duration as that term was used by Sopinka J. in Borowski v.
Canada (Attorney General), [1989] 1 S.C.R. 342 (S.C.C.), (1989), 92 N.R. 110 (S.C.C.), which is the leading case on the issue
of mootness. In that case, Sopinka J. established a two-step process for the analysis of mootness:

The approach in recent cases involves a two-step analysis. First it is necessary to determine whether the required tangible
and concrete dispute has disappeared and the issues have become academic. Second, if the response to the first question
is affirmative, it is necessary to decide if the court should exercise its discretion to hear the case.

22      The particular question before the Court is moot because the court cannot roll back the clock and grant the applicants the
remedies they seek with respect to the licence which is the subject of the application.

23      In considering whether to hear a case which is moot, a court is concerned that there be a party opposed in interest so that
the court gets the full benefit of the adversial process in canvassing the issues. That was true in the argument of this application
but it will also be true if an application is made in a timely fashion.

24      A court faced with an argument as to mootness is concerned to know whether it is an appropriate use of scarce resources
to hear a claim whose outcome may not solve anything. Will the decision in the case settle any live dispute given that if the
dispute which came before the court is itself resolved? The applicants answer that the decision in this case will bind the parties
with respect to subsequent licences. This is only true where it can be shown, or safely assumed, that all material factors will
remain the same in the interval. If they do not, a new argument as to the applicability of the decision is overlaid on the original
dispute. Given that licencing occurs annually, there is no need to assume anything. An application can be brought on the facts
as they exist at the time of application.

25      This is a recurring problem but not one whose duration is so short that it cannot be dealt within a timely fashion with the
exercise of some diligence on the part of counsel and the court's assistance if required. An application is a summary procedure,
and if there are no cross examinations on affidavits (there were none here), a requisition for hearing could be served very early
in the licence year. If the normal assignment of dates were insufficient to get the matter before the Court soon enough, a request
for an expedited date could be made. In this case, the Notice of Application was issued in July 1999 but the requisition for
hearing was not signed until January 2000. This is a pace which a reasonable effort could easily exceed.

26      Finally a court is sensitive to the issue of remaining in the court's proper role:

Pronouncing judgments in the absence of a dispute affecting the rights of the parties may be viewed as intruding into the
role of the legislative branch.

27      Deciding this case on its facts on the theory that it will govern other cases whose facts are not yet known is akin to
assuming a legislative role.

28      The case for hearing this matter is insufficient. The explanation for the delay in bringing the application in a timely
fashion is very weak. The merits of the applicants' case are not such that they justify the absence of a satisfactory explanation
for the delay. The claim is moot and there is no persuasive policy reason why this dispute should not be resolved on current
facts. The application for an extension of time is dismissed.
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29      For those reasons, there will be an order dismissing the application on the basis that it is out of time and an application
for an extension of time has not been granted.

Order

For the reasons set out above, the application is dismissed on the ground that the application was brought in outside the 30-
day time limit prescribed in subsection 18.1(2) of the Act and no extension of time for the bringing of the application has been
granted.
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British Columbia Supreme Court

Stefani v. College of Dental Surgeons (British Columbia)

1996 CarswellBC 1821, [1996] B.C.W.L.D. 2393, [1996] B.C.J. No. 1818,
27 B.C.L.R. (3d) 34, 44 Admin. L.R. (2d) 122, 64 A.C.W.S. (3d) 1374

In the Matter of The Dentists Act, R.S.B.C. 1979, c. 92, as amended, and
In the Matter of the College of Dental Surgeons of British Columbia and
In the Matter of Dr. Ralph E. Stefani; Dr. Ralph E. Stefani (Petitioner)
and The College of Dental Sugeons of British Columbia (Respondent)

Warren J.

Heard: September 21, 22, November 14-16, 1995; March 11-13, 1996
Judgment: August 16, 1996

Docket: Vancouver A950239

Counsel: M.E. Baird, for petitioner.
R.W. Hunter and B. Allard, for respondent.

Headnote
Health law --- Dentists and dental surgeons — Discipline of profession — Discipline by professional bodies — Practice and
procedure
Health law — Dentists and dental surgeons — Discipline of profession — Discipline by professional bodies — Practice
and procedure — Dentist resolving written complaint against him — College referring complaint to review committee for
investigation — College informing dentist of separate oral complaint six months after receiving it — Committee considering
both complaints 16 months after original one — Committee prohibiting dentist from consulting lawyer or presenting evidence
at hearing — Oral complainant not attending or presenting evidence — Committee reporting to college 37 days later and
recommending review — Dentist receiving report summary — College sending three inspectors to investigate — Dentist
applying to prohibit proceedings — Court finding inordinate delay and conduct of hearing abuses of process — Dentists Act
prohibiting investigation by more than one inspector — Court allowing application — Dentists Act, R.S.B.C. 1979, c. 92, s. 50.
The petitioner, a dentist, had been a member of the respondent college for over 20 years. The college received a letter of
complaint concerning the petitioner from one of his patients. Over the next three months, the petitioner resolved matters with
the patient and responded to the college's request for particulars regarding the settlement and the treatment performed. Three
months later, the college advised the petitioner that the complaint was being referred to a professional review committee for
investigation. The college also received another, oral, complaint concerning another patient's dental treatment. The petitioner
was not informed of the latter complaint until six months after it was made, when the College sought particulars of the treatment.
The review committee convened 16 months after the original complaint was received to consider both the written and the oral
complaints. Although the petitioner was present with counsel, he was not permitted to use his counsel, nor was he permitted to
present evidence in reply which he had brought to the hearing. The second complainant neither attended nor presented evidence
at the hearing. The committee filed its report with the college 37 days after the hearing. The report made findings about the
second complaint as well as the first, and recommended a review of the petitioner's practice. Nineteen days after the report
was filed, the petitioner received a summary of it. Over the next 11 months, the college wrote to the petitioner attempting to
persuade him to agree to a practice review. Finally, with two hours' notice to the petitioner, the college sent three inspectors to the
petitioner's office. The petitioner gave them access to his records. Seven months later, the college ordered a further investigation
into the petitioner's practice. The petitioner applied for an order prohibiting the further investigation and for an order quashing
the steps already undertaken by the college.
Held:
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Application allowed.
The college should be prohibited from proceeding with the first complaint and from conducting an investigation or practice
review of the petitioner arising out of his treatment of that patient. According to the rules made under the Dentists Act, the
committee is required to prepare and deliver its report to the registrar within 15 days after completing its review; further, the Act
permits "an" inspector to investigate. The committee's report was null and void. The college and the committee acted without
jurisdiction, and there was a inordinate delay which resulted in an abuse of process and a denial of natural justice. With respect
to the excess of jurisdiction, the fact that the committee acted upon a complaint which was not supported by anything in writing
meant that there was a combination of relevant and irrelevant evidence before it, and was part of the defective process. The
committee's failure to deliver its report within the 15 days specified was fatal to its jurisdiction. The committee's recommendation
that there be a practice review to ascertain whether the two cases were isolated instances or part of a pattern was another example
of abuse of process. The authority in the statute to investigate does not permit a fishing expedition. Absent a written complaint
regarding the second matter, the college was not authorized to make inquiry and the committee ought, not to have considered
the matter, which ought not to have been before the committee at all. The registrar exceeded his jurisdiction when he attempted
to implement a practice review, which was a process not known under the Act or rules.
The inspection by three inspectors was clearly without authority, and amounted to an abuse of process, because the Act speaks
of only one inspector. Any step taken by the college after that investigation relying on information gleaned from it was a nullity.
The various delays in the proceedings resulted in procedural unfairness and a denial of natural justice, constituting a breach of
the college's duty to act fairly towards the petitioner. Further, the committee's refusal to allow the petitioner to call evidence,
contrary to the Act and rules, violated the petitioner's right to be heard, even though it was functioning only in an investigative
capacity. The committee's refusal to allow the petitioner to be represented by his counsel at the hearing was contrary to the
express requirement of s. 50 of the Act. Finally, the fact that the report was not furnished to the petitioner, but only an inaccurate
summary, went to fairness and natural justice and formed part of the overall fabric of the petition.

Warren J.:

The Petition

1      The petitioner is a member of the College of Dental Surgeons and has petitioned pursuant to the Judicial Review Procedure
Act, R.S.B.C. 1979, c. 209, for an order prohibiting the respondent from continuing an investigation into the petitioner's conduct
and for an order quashing certain actions and steps already undertaken.

The Background

2      The petitioner obtained his qualifications in 1974 and he has practised since then a general practice of dentistry save for
an eighteen month suspension in the mid 1980's.

3      The College is incorporated pursuant to the Dentists Act, R.S.B.C. 1979, c. 92, as amended. In addition to regulating
the practice of dentistry in this province, the College is also responsible for the admission, certification and discipline of its
members. Only members of the college may practice dentistry in British Columbia.

4      On November 18, 1991 the respondent College received a letter of complaint from one Wood concerning the treatment
she received from the petitioner earlier that year. As a result of this letter of complaint the respondent wrote the petitioner on
November 25, 1991 advising him of the letter and requesting:

If it is at all possible for you to contact the patient in an attempt to resolve this matter, please do so and forward a complete
report addressing each concern as expressed by the patient in his/her letter.

If it is not possible for the matter to be settled between yourselves, please forward your report to me together with your
records, charts, radiographs, etc. which will aid in my assessment of the complaint.

5      The petitioner wrote by return to the College describing the treatment and indicating he would make a refund to Mrs. Wood
as she had requested. Approximately two weeks later the petitioner and Mrs. Wood resolved matters and Mrs. Wood accepted

155 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280706926&pubNum=135353&originatingDoc=I10b717d107a163f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I559fb56ff4dd11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280709616&pubNum=135353&originatingDoc=I10b717d107a163f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=Id69f9e19f4f511d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280709616&pubNum=135353&originatingDoc=I10b717d107a163f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=Id69f9e19f4f511d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280706926&pubNum=135353&originatingDoc=I10b717d107a163f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I559fb56ff4dd11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


3

$769 from Dr. Stefani. Two and a half months later, on February 24, 1992, the College wrote the petitioner, again requesting his
treatment records. Within days Dr. Stefani replied to the College advising that the records were no longer in his possession and
enquiring why the matter was still progressing as he thought it had been resolved with the patient in December. The College
replied a month later on March 24th, 1992 advising that it wished to review the settlement in order to determine whether it
was fair. The same day Dr. Stefani sent particulars of the settlement and details of the treatment performed to the College. On
May 1st, 1992 the College informed the petitioner in writing that the "Wood" complaint was being referred to the Professional
Review Committee which would be convened to investigate all aspects of the Wood complaint. This Review Committee was not
in fact convened until almost nine months later. In the meantime, on May 29, 1992, the respondent received an oral complaint
from another patient of the petitioner - the Khunkhun complaint - concerning dental treatment she said she had received from
Dr. Stefani. At no time could the College ever locate a written complaint from Khunkhun. The petitioner was not informed of
this complaint until December 1992 - over six months later when he was asked to provide details and documentation of her
treatment. Dr. Stefani replied to the College within the week, providing the requested documentation. Shortly thereafter the
petitioner underwent brain surgery to remove a benign tumour. There were complications from the surgery which resulted in Dr.
Stefani developing Bell's Palsy, some memory loss and vertigo which lasted about three months. In January 1993, approximately
a month after the surgery, Dr. Stefani was informed by the College that the Khunkhun complaint would be referred as well as
the Wood complaint to a Professional Review Committee. Two weeks later, the respondent wrote again saying that both the
Wood and the Khunkhun matters would be reviewed by the Review Committee.

6      The Professional Review Committee convened on March 23, 1993 and the petitioner was present with counsel as was Mrs.
Wood. The complainant Khunkhun did not attend. The petitioner is critical of the way the Committee conducted the hearing.
He says he was not allowed the use of his counsel and he was not permitted to present the evidence in reply which he had
brought to the hearing.

7      The Professional Review Committee filed its report with the College on April 30, 1993, 37 days after the hearing.
Although there had been no written complaint from Mrs. Khunkhun and she had neither attended nor given evidence at the
hearing, the Committee made findings about that matter as indeed it did with regard to the Wood matter. The report expressed
concerns about over-servicing, inadequate record keeping and inadequate and or sub-standard care. The report concluded with
the recommendation that a Practice Review be conducted of the petitioner's practice in order to determine whether there was
a pattern or whether these were isolated incidents. On May 19, 1993 Dr. Stefani was given only a summary of the Report as
prepared by Dr. Turner, the Deputy-Registrar of the College along with the strong request that he agree to a practice review.

8      By a letter directed to the College on July 20, 1993, Dr. Stefani declined the request of the College and he informed the
College that he did not accede to the findings or recommendations of the Committee. A month later, on August 16, 1993, the
College wrote the petitioner informing him that, as a result of his position, an Inquiry was required. Some months later, on
December 23, 1993, the Registrar again wrote the petitioner requesting permission to conduct a practice review and Dr. Stefani
replied on January 11, 1994 declining the request.

9      Undeterred, the College wrote again to the petitioner on February 24, 1994 requesting consent to a review. The College did
not inform the petitioner that on February 10, 1994 the Regulatory Quorum of the College had passed a resolution directing an
inspection of the practice. Dr. Stefani was not informed of this step until he was served with a letter dated March 7, 1994 at 09:45
on March 8, 1994. That letter informed Dr. Stefani that there would be three Inspectors attending at his office on the 8th in order
to conduct an investigation into his practice. The three inspectors attended at noon and after a brief delay while the petitioner
obtained the advice of his lawyer, they were given access to his offices and records. There were patients of the petitioner present
who observed those events. The three Inspectors stayed for roughly three hours and they obtained, or were offered access
to, whatever records and documents they requested. Some, which were lengthy or bulky, were not copied or reviewed by the
Inspectors at the time of their attendance. When the Inspectors delivered their report to the College they included a request for
further radiographs and computer account histories of 24 of the petitioner's patients which had been available to them at the
time of their inspection. This request was communicated to Dr. Stefani on July 15, 1994 but access was not given by him.

10      On October 14, 1994 the Regulatory Quorum ordered a further Investigation of the petitioner's practice and on October
18, 1994 Dr. Stefani's counsel requested that no further steps be taken pending these proceedings. The College acceded to this
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request. The College has discontinued its enquiry into the Khunkhun complaint and the only complaint outstanding against the
petitioner is the Wood matter.

The Dentist's Act and Rules

11      The practice of dentistry in this province is regulated by the Act and the Rules made under sec. 26 of that Act as approved by
the Lieutenant Governor in Council. The Rules were amended in 1994 and accordingly both the "old" and the "new" rules have
application. Of the Rules, Article 16 has the most bearing for it sets out the procedure for professional review and disciplinary
provisions.

12      The following is a summary of the more critical sections of the Act and of the Rules:

The Act

Section 26 permits the College to make rules for the governing of the profession and procedure and for the appointment
of persons, or committees and panels of committees and to delegate certain of the powers, duties and functions which are
granted to the Council of the College.

Section 38.1 permits the council, or an inspector appointed under sec. 39.1, to investigate whether a registrant or former
registrant should be the subject of disciplinary action; whether an applicant for registration is entitled to be registered; and
whether any person has contravened the Act.

13      As at October 18, 1993 the council was authorized to appoint an inspector and give an authorization in writing to exercise
any powers, but only after an order of a court had been obtained under sec. 40.1. Section 40.1 is essentially an application to
obtain a search warrant. Pursuant to sec. 39.2, the powers of an inspector permit, at any reasonable time, the inspection of a
members records, premises, and equipment and observe the practice of dentistry. Section 50 specifies that any person whose
status or conduct is the subject of inquiry has the right to be represented by legal counsel.

14      Sections 39.1 and 39.2 were amended by the Health Professions Statutes Amendment Act, 1993 so that by September
1994 sec. 39.1 reads:

39.1 The council may appoint inspectors for the college.

and sec. 39.2 reads:

39.2 (1) During regular business hours an inspector may investigate, inquire into, inspect, observe or examine one or more
of the following without a court order: ...

(2) The council may direct an inspector to act under subsection (1).

The Rules

15      Article 16 of the pre-1994 Rules is entitled Professional Review and Inquiry. An overview of that article demonstrates
that 16.03 deals with the Registrar's initial handling of complaints about current or former members of the College. A complaint
is defined as "a statement in writing complaining about a current or former registrant or his character, conduct, or practice."
The registrar may mediate a resolution, refer the complaint to the review committee or, if the registrar determines there should
be an inquiry, then the registrar is to prepare a charge and refer that charge to the inquiry committee. A charge is defined as
a "written statement, prepared by the registrar and directed to the inquiry committee, setting forth" the allegation against the
registrant. Articles 16.06 and 16.07 establish the Review Committee and Articles 16.08 and 16.09 establish the Review Panels,
their number of members and appointment.

16      It is in Article 16.10 that the powers, functions and duties of the Review Committee and the Review Panel are delineated.
Article 16.10 (a), (c) and (d) provide:
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(a) if the review committee or its chairman receives a complaint from the registrar, the review committee or its chairman
will appoint a review panel to investigate and review the complaint expeditiously;

(c) if the review panel deems advisable, the review panel may:

(i) meet with the registrant under review and such other persons as it considers necessary, on a voluntary, informal
basis, to hear oral representations from the registrant under review or such other persons, or

(ii) receive and consider such written representations as the registrant under review or such other person wish to make;

(d) within 15 days after completing its review, the panel will:

(i) prepare its report which will set forth its recommendations, if any, concerning the complaint, and

(ii) deliver its report to the registrar.

[emphasis added]

Article 16.11 permits the registrar, after receipt of the report, to return to the review panel for further directions; recommend that
the registrant under review take the appropriate remedial steps; prepare a charge and refer it to an inquiry panel (if the registrar
is satisfied the registrant should appear before an inquiry panel pursuant to sec. 42.1 of the Act); or, dismiss the complaint.

Principles of the Law

17      The authority of the college comes only from the four corners of the Act and Rules created under the Act. Where the
college is given disciplinary powers, the exercise of those powers must fall clearly within the legislative grant. See: Stolen v.
College of Teachers (British Columbia) (September 20, 1995), Vancouver Registry No. CA019357 [reported 12 B.C.L.R. (3d)
325, 128 D.L.R. (4th) 453, 64 B.C.A.C. 1, 105 W.A.C. 1] (B.C. C.A.)

18      In Ross v. British Columbia Psychological Assn. (1987), 19 B.C.L.R. (2d) 145 (C.A.), Esson J.A. (as he then was) stated
at p. 150:

... the well established rule that, where a statute confers jurisdiction upon a body of limited authority to regulate and
discipline a class of persons, the conditions and qualifications annexed by the statute of the exercise of that jurisdiction
must be complied with strictly: Harris v. Law Soc. of Alberta, [1936] S.C.R. 88; Hollenberg. B.C. Optometric Assn. (1967)
61 D.L.R. (2d) 295 (B.C.C.A.).

The Petitioner's Submissions

The Professional Review Committee exceeded its Jurisdiction

19      First, pursuant to Rule 16 the registrar may only initiate a professional review upon receipt of a written complaint but there
was no written complaint from Mrs. Khunkhun. The registrar referred both complaints to the Committee, which, by proceeding
with a review of both the written and the unwritten, rendered its acts, report and recommendations a nullity.

20      Second, the Committee is required by the Rule to submit its report within 15 days. The review happened on the 23rd of
March, 1993 and while the report is dated the same day, it is not stamped as received by the College until April 30, 1993, 38 days
later. The time requirement is mandatory and by failing to comply with this requirement, the Professional Review Committee
exceeded its jurisdiction and the report is a nullity [Vialoux v. Registered Psychiatric Nurses Assn. (Manitoba) (1983), 2 D.L.R.
(4th) 187 (C.A.)] and consequently, any further proceedings which were based upon the report are themselves a nullity.

21      Third, the Professional Review Committee based some portion of its considerations upon irrelevant matters - the Khunkhun
complaint - and the effect would be to prejudice the fair and impartial considerations of the committee. In other words, the
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petitioner argues that it is fatal that the committee had both a written and an unwritten complaint before it for consideration;
the process is tainted and it is too late to reverse the steps taken and impossible to segregate the tainted from the untainted
information.

22      Fourth, the Professional Review Committee purported to recommend a "practice review" when there is no provision in
the Act or the Rules for such a step. While the Committee could have recommended that an inspector be appointed to exercise
his/her duties, instead it recommended a practice review which was wholly beyond the power conferred by the legislation.
Similarly, the authority of the registrar does not extend to permit him to recommend a practice review in order to obtain evidence
about a matter which may be or is totally unrelated to the particular complaint, and the registrar exceeded his jurisdiction by
purporting to authorize such a step in order to determine whether a Court of Inquiry ought to be convened to consider matters
unrelated to the particular complaint.

The Denial of Natural Justice/Duty of Fairness

23      Dr. Stefani argues that he was neither permitted to adduce the evidence he wanted at the hearing nor to be represented by
counsel, and this resulted in a denial of natural justice. Rule 16.10(c)(i) permits the review panel to meet on an informal basis
and to hear oral representations from the registrant under review or "such other persons". The petitioner argues that this rule is
just the enshrinement of the audi alteram partem rule: the right to be heard. Just as importantly he argues, sec. 50 of the Act
provides that a person whose status or conduct is the subject of inquiry [lower case "i"] may be represented by counsel. Thus,
whether under rule 16.10(c)(i) or sec. 50, the registrant was denied the right to be represented by counsel and to present his
evidence and there resulted a denial of natural justice.

The Registrar's Implementation was Without Jurisdiction

24      The registrar may only take the steps authorized by Rule 16.11 so as to enforce or implement the recommendations of the
Professional Review Committee and those Rules do not authorize an order for a "practice review". Rule 16.11 authorizes the
registrar to return to the review panel for further directions; recommend that the registrant under review take the appropriate
remedial steps; prepare a charge and refer it to an inquiry panel, if the registrar is satisfied the registrant should appear before
an inquiry committee pursuant to sec. 42.1 of the Act; or, dismiss the complaint.

25      Here, the registrar took none of those steps but used the threat of a more serious process in order to obtain the consent of the
petitioner to a practice review and later the March 8th, 1993 inspection. These actions by the registrar were without jurisdiction
and accordingly his decision to implement the recommendation ought to be quashed. Since the registrar acted outside of the
authority conferred by Rule 16.11, his referral of the matter to the Regulatory Quorum in order to get an inspection order was
also without jurisdiction and when the Quorum ordered the inspection it was in reality conducting a fishing expedition in order
to obtain additional evidence to support an Inquiry [upper case "I"]. This, it is argued, is an attempt to get through the back door
that which could not be obtained through the front door and was clearly an abuse of process.

The Orders of the Regulatory Quorum were Without Jurisdiction

26      There are two legs to this submission.

27      First, the petitioner argues that there is no evidence that there was ever any delegation of authority to the Regulatory
Quorum of Council's authority to direct an inspection pursuant to s. 39.2(2) and therefore the inspection of Dr. Stefani's office
on March 8, 1993 was without authority.

28      Second, the order for an inspection was based upon the report of the Review Committee which in turn was based upon
two complaints, only one of which, the Wood complaint, was properly before the Committee.

The Inspection by the Inspectors was Without Authority

29      In addition to the arguments above, the petitioner submits that the inspection report flowing from the March 8th,
1994 inspection should be quashed because there is no provision in either the Act or the Rules for three inspectors to attend
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a registrant's office. Thus, since the inspectors were appointed by the Quorum without lawful authority and there was an
unauthorized number of inspectors, there was an abuse of process and the report itself ought to be quashed.

Delay/Prejudice and Abuse of Process

30      A brief outline of this portion of the petitioner's submission is that between the date of the written Wood complaint of
November 18, 1991 and the Professional Review Committee meeting on March 23, 1993, sixteen months passed without any
delay attributable to the petitioner. The Review Committee then took almost one month longer than authorized to submit its
report to the College, again a delay not attributable to the petitioner. The report itself was given to the petitioner in summary only
on May 19, 1993, after another 19 day delay. Then, rather than take any of the steps he was authorized to take under rule 16.11,
the registrar purported to authorize a practice review to "ascertain whether or not these two cases represent isolated incidents or
show a pattern of practice by Dr. Stefani", and in spite of the clear resistance by Dr. Stefani, the College continued to demand a
Practice Review and only told the petitioner the day of the inspection, March 8, 1994, that one would be taking place. There was
thus a delay of three and a half years between the receipt of the Wood complaint and the Inspection. There followed another 6
or 7 months while the College attempted to get further records which the Inspectors had failed to copy during their inspection.
In sum, therefore, the petitioner says that this inordinate delay constitutes a breach of procedural fairness amounting to a denial
of natural justice and resulting in an abuse of process. The College failed in its duty to investigate and review promptly.

31      The petitioner relies upon Brown v. Assn. of Professional Engineers & Geoscientists (British Columbia) (September 16,
1994), Vancouver A933892 (B.C. S.C.). Holmes J. was dealing with a delay of two years between the date of the receipt of the
complaints and receipt by the member of a report concluding a failure of competence, followed by a further one year delay in
bringing the charges to an Inquiry Hearing. Beginning at page 25 of his reasons, Holmes J. focuses on delay and prejudice.

The concept of procedural fairness and natural justice encompasses abuse of discretion and abuse of process founded on
delay and the court in the exercise of its supervisory function over statutory tribunals may prohibit further proceedings as
a remedy. [see Martineau v. Matsqui No. 2, [1980] 1 S.C.R. 602

. . . . .
The prejudice here is not as serious as in Misra, supra, in that the petitioner's right to practice has not been lost, however,
there is evidence that the petitioner's reputation amongst clients and colleagues may have suffered during the delay and it
is unlikely that this type of loss is ever fully restored. The cumulative effect of prejudice can be a penalty is imposed upon
a person by being kept under the disciplinary process for an inordinate time period without any guilt being proven, or an
opportunity afforded to the member to be heard. I find that has occurred here.

The court then found that the Association had lost jurisdiction over the member because of the delay, and concluded in these
words:

I find the evidence of the prejudice to the petitioner of successive delay of the proceedings, cumulatively, has become
oppressive. The right to a fair trial has been jeopardized. In effect, the petitioner has been subjected to penalty without
[a] finding of guilt.

32      The petitioner points to the affidavit evidence of the effect the delay has had upon him. There was the serious cloud over
his professional reputation; some evidence of memory loss he has experienced since his operation in 1992; the effect upon him
physically of being under a cloud of investigation; and the effect upon his practice.

The Respondent's Submissions

The Court's Jurisdiction

33      The jurisdiction of the Court is defined by the provisions of the Judicial Review Procedure Act and an order of prohibition
or certiorari can only issue against a statutory body with the legal authority to affect the rights of the petitioner and which
body has a duty to act judicially. Thus, the notion of acting judicially MUST involve a process where a binding order can be
given. The authority for this proposition is to be found in the dicta of Young v. Manitoba (Attorney General) (1960), 33 W.W.R.
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3 (Man. C.A.). As there has been no step taken by the college thus far in the proceedings which had a binding affect on the
petitioner, neither the recommendations of the Review Panel nor the inspection were final decisions that affected the rights of
the petitioner and thus no order of prohibition or certiorari can be granted.

34      The respondent submits that only an Inquiry Panel is subject to a duty of fairness and the concomitant rules of natural
justice. The respondent submits that a judicial stay of proceedings and an order declaring certain actions are either null and void
or ought to be quashed are not available to the petitioner under the Judicial Review Procedure Act and can only be claims under
this Court,s inherent jurisdiction which, on the facts of this case, ought not to be exercised.

35      When the petitioner seeks relief under secs. 5 and 7 of the Judicial Review Procedure Act, the respondent argues that
the Court's jurisdiction is limited to a review of an exercise, refusal to exercise, or purported exercise of a statutory power of
decision [emphasis in original submission]. Since the Judicial Review Procedure Act defines statutory power of decision as "a
power or right conferred by an enactment to make a decision deciding or prescribing (a) the legal rights, powers, privileges,
immunities, duties or liabilities of a person", the College has not exercised any statutory power of decision. Rather, the College
has exercised the right to investigate a registrant. The means and methods of the investigative process are discretionary, including
the interviewing of the registrant and others. The review panel does not have the statutory power to make a decision as defined
by the Judicial Review Procedure Act, merely to set forth recommendations for the registrar who in turn may implement a
recommendation. But the registrar still does not have the statutory power of decision. Accordingly, no decision has been made
in the case. Only if the matter had been referred on to the Inquiry Panel pursuant to rule 16.11(c) would the process then
be before a body with the statutory power of decision. Thus, in the submission of the respondent, since the registrar has not
"determined" that the petitioner should appear before an Inquiry Panel, and since no charges have been prepared or sent to the
Inquiry Committee and no hearing has been conducted or "determination" made, the Court has no jurisdiction under secs. 3, 5
or 7 of the Judicial Review Procedure Act. Only if and when the determination is made by the EXERCISE OF A STATUTORY
POWER OF DECISION does the Court have the jurisdiction to intervene. [Emphasis in original submission]

Natural Justice and Duty of Fairness

36      The respondent argues that given the structure of the discipline process, the functions of the review panel are purely
investigative and not adjudicative and accordingly it owes the petitioner no duty of fairness: Guay v. Lafleur (1964), 47 D.L.R.
(2d) 226 (S.C.C.). Further, generally a decision of a preliminary nature will not trigger any duty to act fairly: Knight v. Indian
Head School Division No. 19 (1990), 69 D.L.R. (4th) 489 at 500 (S.C.C.). There is no duty to observe procedural fairness
during the investigative phase of a regulatory proceeding when the decisions made do not affect the members rights: Jackman
v. Newfoundland Dental Board (1989), 39 Admin. L.R. 154 (Nfld. T.D.), and Hawrish v. Cundall (1989), 39 Admin. L.R. 255
(Sask. Q.B.).

37      Again, the observance of the rules of natural justice are not required during the investigative phase: only should the matter
go before the Inquiry Panel does such a duty arise. The review panels process, which is permissive, is to be contrasted with that
of the Inquiry Panel which permits a registrant to be represented by counsel and requires the panel to hear all evidence. The
respondent submits that the right to counsel provisions of sec. 50 are applicable only to Inquiry Panel hearings.

Review Committee Jurisdiction

38      The respondent argues that the jurisdiction of the Review Committee is not restricted to the four corners of the Act and
Rules as argued by the petitioner but extends to those aspects which are incidental or consequential to the jurisdiction authorized
by the legislation: Attorney-General v. Great Eastern Railway Co. (1880), 5 App. Cas. 473 (H.L.), and Bishop v. College of
Physicians & Surgeons (British Columbia) (1986), 26 D.L.R. (4th) 15 (B.C. C.A.).

39      Insofar as the petitioner objects to the Review Committee proceeding without a written complaint from Mrs. Khunkhun,
the College argues that it was acting upon a written report from another registrant, Dr. Dickens, who had been asked by the
College to review her oral complaint. Mrs. Khunkhun had been a patient at Dr. Dickens' office for the year prior to her treatment
by the petitioner. Dr. Dickens in effect expressed the opinion that there had been unnecessary work done by Dr. Stefani. The
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respondent submits that since the purpose is to ensure that a member is aware of the allegations made against him, surely the
written summary of the complaint sent to the petitioner on December 1, 1992 together with the written report of Dr. Dickens
fulfils this requirement: Kenney v. College of Physicians & Surgeons (New Brunswick) (1991), 85 D.L.R. (4th) 637 (N.B. C.A.),
and particularly this passage beginning at page 650:

It seems to me that the clearer and more precise the complaint, the more effectual the notice will be, thus the importance of
the complaint ... The twofold function the complaint fulfils: inform the committee as to what it is being asked to consider
and, in turn, inform the member of the allegations he faces.

In fact, in order to control their members, professional associations enact rules which generally provide that when a person
objects to the conduct of the member, he complains to the association. Then, if the acts complained of warrant it, there
may be an investigation and a hearing whereupon corrective measures might be taken. The purpose of the complaint is to
identify the objectionable conduct or incapacity. Preferably it should contain sufficient information to be able to determine
on its face whether the acts complained about could, if proven, amount to a breach of a rule of the association. Perhaps,
in some instances, additional information would have to be sought before a proper complaint could be formulated. Once
formulated, the complaint must be communicated to the person concerned by the authorities as soon as possible and the
person must be given an opportunity to be heard. That is fairness under the law.

40      In answer to the petitioner's submission that the report of the Review Panel was delivered out of time, the respondent
submits that the critical date is the date the review was completed which need not necessarily be the date the report was
completed. In the absence of evidence that the Panel completed its review on March 23, 1993 the presumption of regularity
applies and it must be presumed that the report was delivered within the 15 days.

41      With reference to the petitioner's submission that the review panel considered the unwritten complaint of Mrs. Khunkhun,
the respondent says that in any event this complaint can be severed because after all, the panel only saw Mrs. Wood and the
petitioner.

42      The College argues that the since registrar did not order a practice review, merely asking for a voluntary compliance,
there could be no loss of jurisdiction.

The Registrar's Actions

43      The respondent argues that rule 16.11 does not bar the registrar from attempting to obtain the petitioner's voluntary
participation and that the efforts to persuade Dr. Stefani to voluntarily comply may fairly be regarded as incidental to the
provisions of rule 16.11. Further, when he refused to agree, it was open to the registrar to seek an inspection under sec. 39.2
which has no requirement that the Council have reasonable and probable cause. Thus, it is argued, the registrar was not in any
way acting without jurisdiction and the actions were not an abuse of process. The respondent disagrees that it was attempting
to get through the back door of an inspection, what it could not get through the front door of a practice review.

44      Finally, under this general heading of the Registrar's Actions, the College submits that there is no general principal that an
inquiry is limited to only those documents and records which relate to the particular complaint before it: College of Physicians
& Surgeons (British Columbia) v. Bishop (1989), 34 B.C.L.R. (2d) 175 at 186 (S.C.), and Stolen v. College of Teachers (British
Columbia) (September 8, 1994), Vancouver No. A924219 [reported 2 B.C.L.R. (3d) 44 (S.C.)], appeal allowed September
20, 1995 CA019357. In Bishop McLachlin C.J.S.C. concluded that standards of relevance are not clearly drawn at an early
investigative stage, particularly where the purpose of the investigation was not to permit prosecution for offenses but to protect
the public.

45      In Stolen, Prowse J.A. concluded that on the language of sec. 28(3) of the Teaching Profession Act, the investigating
committee was entitled to investigate not only the specific complaint or report which triggered the investigation, but also other
instances of alleged misconduct or incompetence which are disclosed during the investigation.

Jurisdiction of the Regulatory Quorum
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46      The respondent submits that by a Resolution of the Council passed on September 1, 1992 there was a delegation of
certain regulatory matters to be administered by the Regulatory Quorum including matters of discipline arising under sec. 39.1.
Accordingly, there was not a delegation of any power or duty to a body or group outside the Council but merely to a quorum
of Council and therefore any decision was in effect a decision of Council.

The Inspection of March 8, 1994

47      The respondent argues that there is no requirement that any notice of an inspection be given to a registrant and that the
time for objecting to the presence of three Inspectors was at the time they attended. The petitioner, having obtained legal advice
before permitting the Inspectors into his practice must be taken to have waived any complaint about the number of Inspectors

Delay and Prejudice

48      The respondent submits that while the Wood treatment that led to her complaint occurred in March, 1991, it was not
reported to the College until November 1991 and then promptly to the petitioner. There followed an exchange of correspondence
with the petitioner and when Mrs. Khunkhun reported a complaint in May, 1992 it was appropriate for Dr. Turner to delay the
Professional Review of the Wood matter until he had investigated the Khunkhun complaint in order to determine if it too should
be the subject of review. Having decided that there should be a review of both, the respondent says that the meeting of March
23, 1993 was not a delay that was inordinate. Further, the lapse of time after the inspection of March 8, 1994 is at least partly
attributable to the actions of the petitioner in not providing records as requested.

49      The respondent argues that the Brown decision is clearly distinguishable because the delay in acting on the recommendation
of the investigative committee's report in Brown was in excess of 16 months and none of the delay was attributable to Brown.
As for the Hammond decision, the respondent argues that it is limited to the particular facts which imposed a duty of fairness
at the investigative stage for a member under review. Neither this decision nor Cameron v. Law Society (British Columbia)
[(1989), 64 D.L.R. (4th) 146 (B.C. S.C.)] are relevant to the issues before the court in the case at bar.

50      Thus, the respondent submits that, given the unique circumstances of this case, the process has been handled with dispatch
and there was no undue delay such that the College has lost jurisdiction over the petitioner.

Jurisdiction to Proceed

51      There is an overlapping of submissions on jurisdiction as delay plays a role in this part of the petitioner's submission.
The respondent submits that the cause and responsibility for the delays cannot all be placed at the feet of the College; there was
some delay on the part of the petitioner. Further, the petitioner had the right to force the registrar to send any complaint to the
Inquiry Committee pursuant to rule 16.14 if he were concerned that delay might affect his rights.

52      As for the argument that the delay, coupled with the surgery in December 1992, has resulted in a prejudice to the petitioner,
the respondent submits that the evidence adduced by the petitioner of impairment falls far short of establishing that fact, and
in any event a claim of diminished memory is no bar to discipline proceedings where the registrant should have proper charts
and records to explain and support a procedure: Robinson v. College of Physicians & Surgeons (British Columbia) (1986), 9
B.C.L.R. (2d) 36 (S.C.).

53      Finally, any prejudice the petitioner has suffered is no more than any other professional whose conduct is the subject of
an investigation. An investigation, which is the responsibility of the College, is not a substantial penalty in and of itself such
that the College loses jurisdiction because of any purported delay.

Conclusions

54      In my view, there are a number of reasons why the relief sought by the petitioner ought to be granted.
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55      As Parker L.J. noted in R. v. Criminal Injuries Compensation Board; Ex parte Lain, [1967] 2 Q.B. 864 at 882 (Div. Ct.),
the amplitude of certiorari is not restricted.

The position as I see it is that the exact limits of the ancient remedy by way of certiorari have never been and ought not
to be specifically defined. They have varied from time to time being extended to meet changing conditions. ... The only
constant limits throughout were that it was performing a public duty.

56      Dickson J. summed up the vital and vibrant nature of the writ when he said in Martineau supra [Martineau v. Matsqui
Institution, [1980] 1 S.C.R. 602], at p. 617:

The principles of natural justice and fairness have matured in recent years. And the writ of certiorari, in like measure,
has developed apace ...

and later in his reasons at p. 619:

When concerned with individual cases and aggrieved persons, there is a tendency to forget that one is dealing with public
law remedies, which, when granted by the courts, not only set aright individual injustice, but also ensure that public bodies
exercising powers affecting citizens heed the jurisdiction granted them. Certiorari stems from the assumption by the courts
of supervisory powers over certain tribunals in order to assure the proper functioning of government. To give a narrow
or technical interpretation of "rights" in an individual sense is to misconceive the broader purpose of judicial review of
administrative action. One should, I suggest, begin with the premise that any public body exercising power over subjects
may be amenable to judicial supervision, the individual interest involved being but one factor to be considered in resolving
the broad policy question of the nature of review appropriate for the particular administrative body. [emphasis mine]

57      The evidence demonstrates that some of the steps taken by the respondent were in excess of its jurisdiction: Ross v.
British Columbia Psychological Assn., supra.

58      Here, the professional review was initiated by the deputy registrar after he had received both a written and an unwritten
complaint. It is apparent that at least some of the process was based upon Dr. Turner's recollection of what Mrs. Khunkhun said
to him and not upon her written complaint. The respondent's submission that the one complaint can be severed from the other in
my view flies in the face of the recommendation itself: that there be a practice review to determine whether or not these two cases
were isolated incidents. Clearly both "complaints" were considered by the panel. It may be some answer that the letter of Dr.
Dickens is sufficient to constitute a "complaint" within the meaning of the Act but the initial stage of the proceedings are tainted.

59      Next, the rules require the Professional Review Committee to submit its report within 15 days after completing its review.
A default is fatal in my view and the Committee exceeded its jurisdiction. The Report is date stamped April 30, 1993 while
the summary was sent to the petitioner on May 19, 1993. In my view the evidence of compliance was within the control of
the respondent and once the issue is raised and supported by some evidence to indicate non-compliance, the burden shifted to
the respondent to produce evidence of compliance. There is a rebuttable presumption as to regularity but in Halsbury's Laws
of England, 4th ed. (1976) vol. 17, para. 119 it appears that the presumption of regularity does not apply where the giving or
taking away of jurisdiction is in question. This reference was noted by Gerein J. in Hawrish v. Cundall (1989), 39 Admin. L.R.
255 at 263 (Sask. Q.B.). Gerein J was considering a submission that there ought to be an assumption of non-compliance with
statutory requirements absent proof of compliance although no authority was cited to him for this proposition and he reviewed
the authorities concerning the maxim omnia praesumuntur rite esse acta and concluded that, absent evidence to the contrary,
it is to be presumed that the statutory tribunal is lawfully constituted and possessed of the necessary jurisdiction to carry out
its function. In the case at bar I find there is some evidence of non-compliance with the time requirement and that evidence is
sufficient to rebut the presumption and shift the burden to the respondent to prove compliance, which it failed to do. [Vialoux
v. Registered Psychiatric Nurses Assn. (Manitoba)].

60      Next, no copy of the actual Report was furnished to the petitioner, merely an inaccurate summary. While this may not go to
the issue of compliance, it does go to fairness and natural justice and forms part of the overall fabric of the petitioner's complaint.
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61      Further, the Review Committee clearly acted upon a "complaint" from Mrs. Khunkhun which was not supported by
anything in writing from her. In my view of the process here, the petitioner was entitled to see the written complaint of the
patient, not a summary of an understanding of the complaint from the deputy registrar. I do not go so far as to say that a complaint
to be a complaint under the legislation can only be from a patient. Clearly there may be instances where one dentist, upon
working on a patient, may perceive some improper step taken by another dentist and report that in writing to the College. But
here, the reason Mrs. Khunkhun was seen by Dr. Dickens was because of her unwritten complaint. That part of the process
began without a complaint which had to be in writing. There was therefore before the Committee a combination of relevant
[the Wood complaint] and irrelevant evidence.

62      In Dallinga v. Calgary (City), [1976] 1 W.W.R. 319 (Alta. C.A.), the Alberta Court of Appeal held that when it is shown
that a board acts upon a combination of relevant and irrelevant considerations, its decision should be set aside. A determination
of the rights of a party is dependant upon a fair and impartial consideration of evidence relevant to the matters a board is required
to consider. The absence of a written complaint from Mrs. Khunkhun considered alone may not in and of itself be fatal, but
it too is part of a defective process. Another instance of an abuse of process was the Committee's recommendation that there
be a "Practice Review" to ascertain whether the two cases were isolated instances or part of a pattern by the petitioner. There
is no authority in the Act or rules for such a process which amounted in my view to an attempt to obtain evidence of matters
wholly or partly unrelated to the particular complaint. In Stolen v. College of Teachers (British Columbia) supra, Prowse J.A.
held that, given the language of the Act, the investigating committee was entitled to investigate not only the specific complaint
or report which triggered the investigation but also other instances of alleged misconduct or incompetence which are disclosed
during the course of the investigation. Sec. 28(3)(a) of the Teaching Profession Act speaks about a preliminary investigation
into the conduct or competence of the member. Southin J.A. (Wood J.A. concurring) disagreed that the section permitted so
broad an interpretation as to permit a full scale investigation into the whole of a members personal or professional life following
a trivial complaint. The investigation must be into conduct referred to in the complaint. The wording used in the Dentists Act is
quite different from that in the Teaching Profession Act: it speaks of "any particular complaint" and "review the complaint...".
It is more limited and when considered with the words of Southin J.A. leads me to conclude that under the Dentists Act the
investigation cannot be at large but must relate to the particular complaint. While College of Physicians & Surgeons (British
Columbia) v. Bishop (1989), 34 B.C.L.R. (2d) 175 (S.C.), is an authority that standards of relevance are not tightly drawn at
the early investigative stage and "... all that the investigative body need establish ... is that the materials sought are reasonably
related to the matter being investigated and to the public purpose to be achieved.", I do not think that this statement goes beyond
what was said by Southin J. in Stolen. I conclude that the authority to investigate does not permit a "fishing expedition". Here,
the matter properly being investigated was the complaint of Mrs. Wood and whether the petitioner had performed unnecessary
dental services upon her. Absent written complaint from Mrs. Khunkhun the deputy registrar was not authorized to make inquiry
and the Committee ought not to have considered that matter. In fact, the Khunkhun matter ought not to have been before the
Committee at all.

63      Turning to the submissions on natural justice, particularly the complaint that the petitioner was not permitted to adduce
the evidence he wanted at the hearing nor to be represented by counsel, I conclude that there was a denial of natural justice
and a breach of the respondent's duty to act fairly toward the registrant. The Review Committee was obliged by the Act and
the rules to allow the petitioner to call evidence. Its refusal to do so violated the petitioner's right to be heard and this was so
even though it was functioning only in an investigative capacity.

64      The Supreme Court of Canada in Quebec (Labour Relations Board) v. Canadian Ingersoll Rand Co. (1968), 1 D.L.R.
(3d) 417 (S.C.C.), held that the audi alteram partem rule does not require that there must always be a hearing, what is required
is that the parties be given the opportunity to put forward their arguments. This Court, in Hammond v. Assn. of British Columbia
Professional Foresters (1991), 47 Admin. L.R. 20 (B.C. S.C.), held, inter alia, that the failure to hear a member who was the
subject of the attention of an investigative committee was a breach of the committee's obligation of fairness and fatal to the
committee's recommendations, notwithstanding the committee was performing a purely investigatory function. At paragraph
26 of his reasons, Esson C.J.B.C. stated:
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But the investigative committee of this Association is in a different position. It operates under rules which require it, as
well as investigating, to hear the member under investigation and to render one of four decisions ranging from an acquittal
to "serious and founded"... But a recommendation for an inquiry, based on the committee's view that the complaint is
"serious and founded", is as a practical matter almost certain to be accepted by council, with the result that the member
will be adversely affected in that he will then have to face a formal inquiry by the council or a discipline committee. To a
professional person, that is in itself a matter of consequence, quite apart from the likelihood that the fact the investigating
committee having reached such a conclusion will have some influence on the discipline committee.

I therefore find that the investigating committee had an obligation to fairness. That is so notwithstanding that the
Association could have directed an inquiry without referring the complaint to the committee.

Here the petitioner wanted to introduce evidence from his receptionist relating to statements made by the patients at the time
of treatment. The Committee refused to permit the introduction of this evidence and did not allow the petitioner to explain his
treatment using X-rays of other patients with similar conditions.

65      As for the Committee's refusal to allow the petitioner to be represented by his counsel at the hearing, this was contrary to
the express requirement of sec. 50 of the Act. Dr. Stefani was most certainly a person "whose status or conduct" was the subject
of an inquiry. As such he was entitled to be represented by his counsel.

66      Further, I find that the deputy registrar exceeded his jurisdiction when he wrote to the petitioner in order to implement
a "practice review", a process not known in the Act or the rules. Consequently his referral to the Regulatory Quorum in order
to get an inspection was without jurisdiction. When a person in a position of authority such as that of the deputy registrar asks
for agreement by the registrant to a process, it can hardly be said to be voluntary. A "request" for compliance coming from the
registrar of the governing body of the respondent's profession, can scarcely be considered a "request". It was a coercive and
improper attempt to get the petitioner to participate in a process that was not authorized by the Act or rules.

67      Turning now to the inspection of March 8, 1994, I need only deal with the petitioner's argument concerning the presence
of three inspectors, for in my view that was clearly without authority and amounted to an abuse of process. Section 39.2 is
explicit: it speaks of only one investigator who may attend. The purported authorization of three inspectors was an abuse of
process and any step taken thereafter by the College relying upon any information gleaned from that inspection is a nullity.

68      In any event the delay involved in this proceeding satisfies me that there has been unfairness resulting in a denial of
natural justice. [Martineau v. Matsqui Institution, [1980] 1 S.C.R. 602; Brown v. Assn. of Professional Engineers & Geoscientists
(British Columbia)] Indeed, the Kenney decision relied upon by the respondent supports, in my view, the submissions of the
petitioner: that a delay which results in unfairness is contrary to the rules of natural justice.

69      There was the sixteen month delay between the Wood complaint and the Review Committee. The report of the Review
Committee was delivered out of time and the summary was given to the petitioner almost seven weeks after the report was due.
The attempts to persuade the petitioner to comply with an unauthorized process (the Practice Review) resulted in a further delay
until March 8, 1994 when the inspection took place - almost ten months. This in turn was followed by the seven months of
efforts by the College to get the petitioner to produce records which were available to the three inspectors when they attended at
his office. There was a delay of two and a half years from the time of the Wood complaint in November 1991 until the inspection
in March 1994. One final instance of delay supports my conclusion that delay has resulted in an abuse of process resulting in
a denial of natural justice. The "complaint" of Mrs. Khunkhun was received by the respondent in late May 1992. She was seen
by Dr. Dickens on June 2, 1992 and a report was sent that same day to the College yet Dr. Stefani was not informed of the
specifics of the "complaint" until December 1992, six moths later. Taken together these resulted in procedural unfairness to the
petitioner, a potential for prejudice and a resulting denial of natural justice.

70      I conclude therefore that the deputy registrar and the Review Committee acted without jurisdiction and that there was
inordinate delay resulting in an abuse of process and a denial of natural justice.
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Orders

71      The College is prohibited from proceeding with the complaint of Mrs. Wood and from conducting an investigation
or practice review of the petitioner which arises out of his treatment of Mrs. Wood. The report of the Professional Review
Committee is declared null and void as are the orders of the Quorum which flow from this process. The petitioner is entitled to
his costs which, absent any proposals of settlement of which I am unaware, shall be at scale 3. I do not allow the petitioner's
claim for solicitor/client costs.

Application allowed.
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