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FILE NO.
HALIFAX REGISTRY

FEDERAL COURT - TRIAL DIVISION

BETWEEN:
KATHERINE BAGNALD
APPLICANT
AND
ATTORNEY GENERAL OF CANADA
RESPONDENT

Notice of Motion

TAKE NOTICE THAT Katherine Bagnald will make a motion to the Federal Court under rule
359 of the Federal Courts Rules.

THE MOTION IS FOR an order granting an extension of time to make an application for judicial

review pursuant to section 18.1 of the Federal Court Act.

The Applicant anticipates the motion will require less than one half-day, and requests that this
Honourable Court schedule a hearing to take place in Halifax during the week of February 24,

2025, or as soon as possible thereafter.
THE GROUNDS FOR THE MOTION ARE:

1. The Applicant has had a continuing intention to proceed with the application for judicial

review.

2. There is no prejudice to the Respondent arising from the delay.
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3. The Applicant states that she was denied procedural fairness and natural justice as she was
not given a fair opportunity to provide submissions for the Decision and was not provided
with sufficient reasoning for the Decision. Further, the Applicant states that the Decision
is substantively unreasonable for the reasons detailed in the Notice of Application for
Judicial Review and at paragraph 14 of the Applicant’s memorandum of fact and law in

this motion.

4. Ongoing advocacy efforts, lack of transparency, and systemic delays in communication

with counsel contributed to the delay in making the application for judicial review.

5. The moving party relies on the following legislation, Rules, or points of law:
a. Federal Courts Act, sections 18 and 18.1; and

b. Federal Court Rules 359, 363, and 366.
6. Such further and other grounds as this Honourable Court might allow.
THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the motion:

1. The affidavit of Katherine Bagnald, affirmed on February 7, 2025, and filed in support of

the Application for Judicial Review;

2. The affidavit of Emma Halpern, affirmed on February 12, 2025, and filed in support of

the Application for Judicial Review.

[remainder of page intentionally blank]
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FILE NO.
HALIFAX REGISTRY

FEDERAL COURT — TRIAL DIVISION

BETWEEN

KATHERINE BAGNALD

APPLICANT

AND:

ATTORNEY GENERAL OF CANADA

RESPONDENT

Affidavit of Katherine Ethyl Bagnald, Affirmed on February 7, 2025

|, Katherine Ethyl Bagnald, of the Springhill in the Province of Nova Scotia, affirm and give
evidence as follows:
1. | am the applicant in this matter.

2. | have personal knowledge of the evidence affirmed in this affidavit, except where
otherwise stated to be based on information and belief.

3. I state in this affidavit the source of any information that is not based on my own
knowledge, and | state my belief in that source.
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| am a transgender woman presently incarcerated in the Reception CReteqtior?) at
Springhill Institution {Springhill” ), a federal correctional centre in Springhill, Nova
Scotia. In Reception there are approximately 10-13 other prisoners with me, all of whom
are cisgender men.

In addition to my self-identification, | have been outwardly transgender since age 13 and
was provided with a gender dysphoria diagnosis at age 1ExX®&dat “A” | attached
hereto, for a true copy of my diagnosis.

In March 2024, | was arrested, remanded, and transported to Central Nova Scotia
Correctional Facility (CNSCF’), a Nova Scotian, provincially run jail located in
Dartmouth, Nova Scotia.

| self-identified as transgender to correctional staff at CNSCF immediately upon
admission.

My gender identity was formally recognized within Correctional Services Nova Scotia, and
| was placed in Central Nova Scotia Women's Facilli§NSWF’ also referred to as the
“East Unit”) from March 2024 until late September 2024.

On or around September 25, 2024, after 13 consecutive days of segregation on the East
Unit, | was transferred from CNSWF to Southwest Nova Scotia Correctional Facility
(“SNSCP), a provincial correctional facility designated for men. This was my first time
incarcerated in a men’s institution.

| never received any written explanation for this decision.

Upon admission to SNSCF, | was placed in the C range. | was a 22-year-old female on an
open range with men without access to appropriate undergarments.

While at SNSCF, my mental health suffered exponentially due to the constant sense of
gender dysphoria produced by my confinement and a constant fear for my personal safety.

| also experienced multiple instances of verbal and sexual harassment from other
incarcerated people in direct relation to my transgender status, including comments
regarding my genitals. This experience has had detrimental effects on my mental health.

My experience at SNSCF brought back memories of previous instances of childhood
sexual abuse and victimization at the hands of men, causing me significant harm.

While at SNSCF | was sexually assaulted in my cell in C range, when a prisoner came into
my cell and forced his penis into my mouth and throat. | was also physically assaulted
numerous times resulting in bruising of my face and arms, and a bloody nose.
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In or around October of 2024, | attempted suicide at SNSCF because of the living
conditions | was subjected to and my constant feelings of hopelessness, frustration, and
fear for my personal safety this reality presented.

On or around November 20, 2024, an advocacy letter was sent on my behalf to Paulette
Mackinnon, Executive Director of Nova Scotia Correctional Services, to request that | be
reintegrated to CNSWF. The letter was written by my community supports including:
Rachel Giffin and Sheila Wildeman, East Coast Prison Justice Society; Carmel
Farahbakhsh, The Youth Project; Monika Hintz, Coverdale Justice Society; Arena
Alamino, Elizabeth Fry Society of Mainland Nova Scotia; Meg MacDonald, PATH Legal,
and Leisha Seymour, The John Howard Society of Nova Scotia. A true copy of this letter is
attached hereto &xhibit “B” .

The advocacy letter dated November 20, 2024, requested a written, clear and
comprehensive explanation for the decision of my transfer from CNSWF to SNSCF.

On December 5, 2024, my advocate, Rachel Giffin, received a response from Eileen
Collett, Deputy Superintendent of CNSWF, on behalf of Paulette Mackinnon. This

response failed to speak to my circumstances directly but stated “The recommendations put
forth in your letter are appreciated and are being considered in relation to our ongoing
evaluation of the policy, procedures and best practices as they pertain to the housing of
transgender and gender diverse individuals in custody”. A true copy of the December 5,
2024, response is attached heret&xdsbit “C” .

On December 9, 2024, | disclosed to Ms. Giffin that | was placed on a range with
individuals who were sexually exploiting me. | also shared that | did not feel safe
disclosing this information to prison staff as | feared repercussions.

On or around December 11, 2024, | was reintegrated to CNSWEF. | felt an immense sense
of relief for my personal safety and experienced a sense of hope regarding my
circumstances.

Rachel Critchley told me the decision to reintegrate me at CNSWF was not related to
previous community advocacy efforts. This statement was disheartening and upsetting to
me.

| believe CNSWF was the safest provincial facility at which | could be incarcerated.

On or around January 3, 2025, | was sentenced to two years plus a day for Robbery and
Failure to comply with a Probation Officer (sections 344(1) and 733.1(1)(a) of the
Criminal Code).
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On or around January 7, 2025, another advocacy letter was sent on my behalf with the
following regarding line: “Katherine Bagnald, Systemic Discrimination against Trans
People in NS Corrections, Urgent Need for interfacility Transfer to Nova Institution for
Women” This letter was addressed to Kelley O’Neill, Warden of the Nova Institution for
Women (Nova” ), a federal correctional facility designated for women. A true copy of this
letter is attached hereto Bghibit “D” .

The letter dated January 7, 2025 was signed by Rachel Giffin and Sheila Wildeman, East
Coast Prison Justice Society; Carmel Farahbakhsh, The Youth Project; Monika Hintz,
Coverdale Justice Society; Arena Alamino, Elizabeth Fry Society of Mainland Nova
Scotia; Meg MacDonald, PATH Legal; Leisha Seymour, The John Howard Society of
Nova Scotia; Sue Bookchin, Be the Peace Institute; Sarah Odimon, Avalon Sexual Assault
Centre; and numerous other advocates and certified trauma therapists with whom I've
worked.

CSC never provided a response to the letter dated January 7, 2024.

On January 14, 2025, | was transferred from CNSWF to Springhill despite my wishes and
advocacy efforts to be placed at Nova.

Not a single member of my support network was alerted of my transfer, despite my
advance efforts to provide consent for CSC to speak openly with my supports.

My Preliminary Assessment Report, written Parole Officer Laura Sodero, indicated that |
was transferred to Springhill rather than Nova was because CSC did not have enough
information for to allow me to be placed there for my intake assessment. A true copy of my
Preliminary Assessment Report is attached herexlabit “E” . This was the only

written explanation for my transfer that | received.

On January 16, 2025, a legal advocacy letter was written by PATH Legal lawyer, Emma
Arnold, to the Deputy Commissioner for Women, Amy Jarrett. A true copy of this letter is
attached hereto &xhibit “F” .

| was overcome with fear and anxiety upon learning of my transfer to Springhill. A sense
of hopelessness for my circumstances returned.

Since my transfer to Springhill, | have not been provided clothing which is appropriate to
my gender. | have had to alter the men’s clothing that was provided to me. | have self
harmed since my arrival here, because the environment is triggering, and | do not feel safe
here. | desperately want to be in an institution that corresponds to my gender.
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SWORN TO at Sg'nghill in the Province of
Nova Scotia, this 47 day of February, 2025,
before me:

EMMA HALPERN
Barrister and Solicitor of the Supreme Court
of Nova Scotia

KAT E L BAGNALD
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This is Exhibit “A” referred to
in the affidavit of Katherine Bagnald,

sworn before me on
February 7, 2025.

Emma Halpe(Ln

Barrister and Solicitor of the
Supreme Court of Nova Scotia
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02 Oct 2020

IVK HEALTH CENTRE

Health Records Department
58505980 University Avenue
PO Box 9700, Halifax

Nova Scotia B3K 6R8 Canada

Dr. John W. McNab

3254 Highway 2
PO Box 2160

Fall River, NS B2T 1Ké

RE: BAGNALD, KAYLEM ERIC

Unit #: K00482866

Date of Birth: 01 Max 2003

HCH: 0011582475

Address: 71 CELTIC DRIVE
DARTHOUTH, NS B2Y 3GS

Phone #: 902 579-6123

Next of Kin: OLSEN,JESSICA

Rpt #: 0210-0149

Location Code: CALLDIEN

Seen in Clinic: 02 Oct 2020

Deaxr Dr. McNab:

S=en in Endocrine Transhealth Clinic on October 2, 2020.

CURRENT GROWTH PARAMETERS BY PATIENT REPORT:

Height: 188 cm.

Veight: 68.2 to 72.7 kg.

BMI:

19 to 20.5.

CURRENT HEDICATIONS:
Prescribed Seroquel., but has currently run out of refills.

PROBLEM LIST:

1. Transgender male-to—female, starting feminizing hormone therapy.

2. Post-traumatic stress disorder.
3. Substance use disorder.
4 Borderline personality disorder.

HISTORY:

I met with Kaylem, who prefers the name Kat, and identifies as a wonan
using female pronouns, on October 2, 2020. This meeting occurred by
Zoom in place of a face-to—face visit due to the ongoing pandemic. The
purpose of this visit was to discuss hormone therapy for gendexr
dysphoria.

Kat is 17 years 6 months. She has been referred by Selene Etches, and
has completed a hormone readiness assessment with her therapist, Rob
Bartlett. Rob indicates that Kat meets criteria for a diagnosis of
gender dysphoria and eligibility criteria for hormone therapy.

Kat has quite a complicated mental health history, which I will not go

Page 1 of ¢
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BAGNALD, KAYLEM ERIC
K00482866

0271020

Rpt #: 0210-0149

into in detail here. She is currently being followved by Dr. Jennifer
Cumming., as well as Rob Bartlett. She has also seen Dr. Etches to
evaluate for substance abuse.

I had previously arranged to ses Kat in person in the Transhealth
Endocrinology Clinic prior to the pandemic; however., she did not show up
and, ultimately, we learned that she had left the home and could not be
reached. We were vaiting for contact information in crder to reschedule
this and ultimately Rob Bartlett was able to facilitate us to connect
with Kat.

Kat tells me that she identifies as a woman and has openly done so for
the last J years. However, looking back, even around the age of 10, she
was aware that she was identifying as female. During that time, she
researched and figured out exzactly what her feelings were and
ultimately, disclosed to her friends a little over 3 years ago. She
says the response was surprisingly good. She subsequently told her
parents and this also went well. She currently identifies her mother
and stepfather as her greatest supports.

Kat has ressarched hormones and is aware of the possibility of blood
clots and the interaction with cigarette smoking. She is avare of the
possibility of infertility, although she thought it was an absolute that
estrogen would cause infertility, which is not the case. She is looking
forward to feminization, specifically breast development. Ultimately,
she has also researched about bottom surgery and knows that she deoes
want this, but is not exactly sure when.

With respect to puberty, Kat curyently has completed male pubexrty. Her
height is 6 foot 2 inches. Che shaves every 2 to 3 days. CShe says that
she feels dysphoric vhenever she walks past a mirror, but what she tries
to do is what she calls "exposure therapy." by loocking in mirrors
frequently. She is able to manage her own personal hygiene. GShe says
getting dressed also makes her feel dysphoric. She currently tucks
genitalia using a gaff, which she takes off at home, and a padded bra.
She has had any discomfort related to tucking , but has esxperienced
redness on her skin related to the bra.

PAST MEDICAL HISTORY:

Much of her past medical history is mental health history and this is
well documented previously in Meditech. She has had multiple
hospitalizations for suicide attempts with the most recent being in July
of this year. She has also had multiple Emergency Room visits for
suicidality and bizarre behavior. She has used multiple substances in
the past. Again, this is well documented in Dr. Etches' lstter. She
says, currently, the only substances she is using are cigarstte smoking,
marijuana and alcochol. She has been prescribed Seroquel she says for
slesep and stress, but she has currently run out and is awaiting an
appointment with Dr. Cumming to refill this.

She reports no allergies. Her immunizations are up to date.

SOCIAL HISTORY:

Page 2 of 6
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BAGHALD, KAYLEM ERIC
K0o482866

02-10-20

Rpt #: 0210-0149

Kat was living in Truro in a homeless shelter for a few months from the
spring on, but has besn back home with her mother for the last month.
She says that things are going alright back at home and she is getting
along with her mother and stepdad. She refers to her stepdad as “cool.”
She has 3 younger siblings who live with her father. She says she has
somevwhat of a relationship with her father. Other notes on meditech
have indicated that her dad is supportive of her gender identity. Kat
says that her mnom works from home selling car and home insurance and
does have a drug plan, Her stepdad works in demolition and construction
but is not working right now due to the pandemic. Her father is a
security manager and she is unsure if she has coverage through her dad's
plan. Kat states that she identifies her romantic attractions as being
pansexual. She recently was in a relationship with a cis male, but they
have recently broken up.

Kat says her friends at the moment are those from Hub, which was a
shelter she stayed in, in Truro, and she has bkeen keeping in touch with
them. She is not currently in school. She completed as far as grade 9
and part of grade 10. She is currently enrolled in a GED program, but
will not attend until likely next year. She would like to start looking
for work until this time. She reports that she smokes half a pack of
cigarettes per day and is trying to quit and maybe take up vaping
instead. I encouraged her to talk with Dr. Cumming about her desire to
quit smoking. She smokes a couple of joints per day of cannabis as
well. She describes her mood as being neutral at the moment. She says
that she has not had suicidal thoughts recently and has not self-harmed
for a "long time". We did briefly talk about her Emergency Department
visits for suicide attempts. and she said that there were too many to
discuss.

FAMILY HISTORY:

Kat has 3 younger sisters, ages 10 to 16. She is unsure of their mental
health or medical history. Her father., she reports. has asthma and her
nom 1s healthy. There is breast cancer on mom's side of the family., but
the only person she could identify was her great grandmother, but she is
avare of other family members on mom's side.

REVIEW OF SYSTEMS:

Kat reports that she gets headaches every few davs, but thers are no red
flags associated with these headaches. and no naussa or wvomiting. She
used to restrict food, but currently denies doing so. She does skip a
neal from time to time. She has occasional abdominal pain., constipation
or diarrhea. The remainder of the review of systems was negative.

IMPRESSION AND PLAN:

Kat is a 17-year 6-month-old transgender female. She has besn diagnossd
with gender dysphoria and completed a hormone readiness assessment,
indicating readiness for hormone therapy. I, hence, have proceeded with
a discussion about hormone therapy today. Kat had the consent forms for
Lupron, Spironolactone and estrogen. For androgen blockade, she would
like to proceed with Spironolactone.

I have discussed that Spironolactone is used as an antihypertensive, but
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BAGNALD, KAYLEM ERIC
K00402866

02-10-20

Rpt #: 0210-0149

commonly used as an anti-androgen in both cis and trans women. It works
by blocking testosterone effect. Hence, it will reduce erections and
ejaculations, as well az libido. Estrogen will also contribute to these
effects, Spironolactons can lower potassium levels but can become
dangerously low, in the context of dehydration. Hence, if there is a
rigk of dehydration such as a vomiting illness, Kat should discontinue
the Spironolactone until hydration is back to normal. I also discussed
that Spironolactone can cause some GI upset and for this reason, we will
increase the dose slowly starting at 25 mg twice daily, with a slow
increase up to 100 mg twice daily. The dose can go up above this,
depending on effectivensess,

With regard to estrogen therapy, I have reviewved my consent document for
estrogen. I discussed that the feminizing effects of estrogen can take
several years., Unlike spironolactone which does not have permanent
effects, estrogen therapy has irreversible effects. Once breast
developnent occurs, even if estrogen were discontinued, this would be a
pernanent effect. Other nonpermanent effects include sof ter skin,
reduction in muscle mass and body strength and slightly slower hair
growvth. Estrogen will not raiss the pitch of the voice, nor will it
take awvay the Adam's apple. or change the bony structures. There may be
fat redistribution as well to a more feminine pattern. I also discussad
that estrogen will causes a reduction in testosterone from the testicles,
and also may lead to reduced sperm maturation.

The effects on sperm maturation can be permanent and may not come back
to normal even if estrogen were discontinusd. Hence, we discussed the
option of sperm banking and Kat, at the moment, is not interested in
hearing more from the private fertility clinic because she was worried
about the cost, but she will think about this and let ne know if she
would like me to make a referral to discuss this further, I did also
discuss that although estrogen can lead to reduced fertility, that it
should never be used as a method of birth control and Kat would still
need to protect herself against sexually transmitted infections or
pregnancy risk, to her partner, should she be sexually active with a
cis female. I also discussed that the risk of breast cancer with
estrogen is unknown, but that the risk would be higher in the contest of
a family history. However, typically the risk of breast cancer
increases only with first-degres relatives with breast cancer, which is
not known to be the case for Kat.

The main medical risk with estrogen therapy is increased risk of venous
thromboenbolism and we discussed what some synptoms and signs could be,
should this develop. The risk of blood clot increases in smokers and we
discussed that might be the reason, if Kat is interested in smoking
cessation, to have further discussions with her doctors. I also
discussed that although estrogen does not cause prolactinoma, that if a
prolactinoma were present, estrogen may increase growth of the
prolactinoma.

There may be as yet unknown long-term side effects of estrogen that we
do not yet know.

Page 4 of 6
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BAGNALD, KAYLEK ERIC
Ko0482866

02/10-20

Rpt #: 0210-0149

Kat wishes to proceed with estrogen therapy.

The plan is as follows:

1. I have emailed a requisition for the following blood work: Fasting
lipid profile, glucose, CBC, Alec, ALT, AST, sodium, potassium, urea,
creatinine, LH, FSH, testosterone, estradiol and prolactin. Results
were not yet available at the time this letter was signed.

2, Once I have results of the blood work, I will call in scripts for
the following: Spironolactone 25 mg twice daily to be increased weskly
up to 100 ng twice daily, and Estrace 0.5 ng once daily to bs increased
in 3 months to 1 mg once daily.

3, I will provide ny contact information to Kat in the email that I
send her with the requisition.

I will plan to see Kat again in follow up in 6 months' time and at that
point. we will discuss transfer to adult care.

Sincerely.

Electronically signed by Arati Sharadchandra Mokashi on 19 Oct 2020
05:30:47 PH

Arati Mokashi, MD, FRCPC
Pediatric Endocrinologist

CC: Dr. Jennifer Cumming : Dr. John W. HcNab ; Dr. Selene Etches ;7

/CN

Transcribed: 02 Oct 2020 11:04:34

Dictated: 02 Oct 2020 09:36:50

Last Edit: 19 Oct 2020 05:30:46 PM by mokaas
eScription ID: 807047

0P0123745-20

CONFIDENTIAL WARNING: 72is report contains confidsntizl perscaal
Information and 15 1ntendsd only for the use of the individual to
whaor It 15 addressed. IF the readsr of this nessages 1s not the
ntended recipicsnt. you are bercehy notified that any distribution

ar capring of this report 1s strictly ppabibited. IF you bawvs
received tAls report In aerror. please notify Iranscription fepartacnt
Innediately by telsphons st (902) 470-8598 ar fax ("9075) 470-2665

and destroy this report.

If you have any questions about your appointment, contact the clinic
directly.
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x»xxxReceived Reports are not to be redirected to an email account
via scanning or faxing technology=sxx

¢Electronically Signed> 19-10/20 1730 Arati Sharadchandra Mokashi
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File No.

This is Exhibit “B” referred to
in the affidavit of Katherine Bagnald,

sworn before me on
February 7, 2025.

=¥

E

ima Halpern

Barrister and Solicitor of the
Supreme Court of Nova Scotia
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@ Outlook

Fw: KB Nova Advocacy Letter

From: Rachel Gi n

Sent: Friday, November 29, 2024 5:26 PM

To: Emma Halpern <e.halpern@pathlegal.ca>; Anna Mancini <Anna.Mancini@nslegalaid.ca>
Subject: KB Nova Advocacy Leter

Hello Anna and Emma,

Atached below is the KB Nova advocacy leter. Please make any edits you see fit. | would be happy to
make any final adjustments Monday morning.

Thanks!!
Rachel

2024.11.27 Bagnald Nova Leter.docx

Rachel Gi n (She/They), BSW

Visitng Commitee Coordinator

East Coast Prison Justce Society

6061 University Avenue, PO Box 15000

Halifax, NS, B3K 4R2

www.eastcoastprisonjustce.ca

ECPIS is located in Mi’kma’ki, the ancestral and unceded territory of the Mi’kmagq people. We are all
Treaty people.
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E Outlook

Fw: Response Letter

From: Rachel Gi n <sw.ecpjs@outlook.com>

Sent: Monday, December 9, 2024 11:29 AM

To: Sheila Wildeman <Sheila.Wildeman@Dal.Ca>; Megan MacDonald <m.macdonald@pathlegal.ca>; Emma
Halpern <e.halpern@pathlegal.ca>

Subject: Fw: Response Leter

Rachel Gi n (She/They), BSW

Visitng Commitee Coordinator

East Coast Prison Justce Society

6061 University Avenue, PO Box 15000

Halifax, NS, B3K 4R2

www.eastcoastprisonjustce.ca

ECPJS is located in Mi’kma’ki, the ancestral and unceded territory of the Mi’kmaq people. We are all

Treaty people.

From: Collet, Eileen M <_>

Sent: Thursday, December 5, 2024 3:13 PM
To: sw.ecpjs@outlook.com <sw.ecpjs@outlook.com>
Subject: Response Leter

Hello Rachel, please see attached letter responding to your letter dated, November 20, 2024.

Department of Justice

Correctional Services Eileen Collett
Director Correctional Services

.\,u’.?"»l-"i OF sy

PO Box 7, 1690 Hollis Street, 2" Floor. Halifax, NS B3J 2L6
902.219 0968(mobile)
Eileen.collett@novascotia.ca

This email contains privileges and/or confidential information and is intended for a specific individual and purpose. The information contained in this email is a private
communication. If you are not the intended recipient(s), you are hereby notified that any disclosure, copying, distribution, or taking of any action in reference to the
contents of the information contained herein is strictly prohibited. If you have received this communication in error, please notify us immediately and delete this
message.
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Ula Email wiaqtekl ta’n msnmekl agg/kisna mu kisi-sku’tasinuk aqq kisitasik ukjit nek, pasik aqq tel-lukwek. Ula ta’'n etek wiagtek ula email na kimewo’kwemkewey.
L'miaq kil peji wejkwakitmuksin ula, ki’'l na nike’ telimuksin ta’'n pasik telamu’k seya'tasik, il-wikasik, iknmuetasik, kisna wesuwa'tu’'n na’tal-lukwen ukjit tagoey ta’'n
etek ta’n ewikasik wiagtek tett na mu asite’'tasinuk. L'miaqg peji-msinmin wula email, tl-wla’linen kinua'tewinen ankmu aqg mna’te’n u't petkitasik.

Ce courriel contient des informations privilégiées et/ou confidentielles et est destiné a une personne et a un usage spécifiques. L'information contenue dans ce
courriel est une communication privée. Si vous n'étes pas le(s) destinataire(s) prévu(s), vous étes informé que toute divulgation, copie, distribution ou action en
rapport avec le contenu de l'information contenue dans ce message est strictement interdite. Si vous avez regu cette communication par erreur, veuillez nous en
informer immédiatement et supprimer ce message.
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FILE NO.
HALIFAX REGISTRY
FEDERAL COURT

Between:

KATHERINE ETHYL BAGNALD
Applicant

AND

THE ATTORNEY GENERAL OF CANADA

Respondent
Applicant’s Memorandum of Fact and Law

Please accept the following written submissions on behalf of the Applicant in the above-noted

matter.

BACKGROUND OF FACTS

1. The facts of this matter are set out in the affidavits of Katherine Bagnald and Emma

Halpern.

2. Briefly, the Applicant seeks to review the Respondent’s decision to incarcerate her at an

institution designated for men while her Offender Intake Assessment is completed.

3. The Applicant is currently incarcerated in the Regional Reception Centre at Springhill
Institution, a federal penitentiary designated for men located in Springhill, Nova Scotia.
The Applicant is a twenty-one-year-old transwoman, serving her first federal sentence of

two (2) years for Robbery and Failure to Comply with a Probation Order.

4. Prior to sentencing, the Applicant was incarcerated in a unit designated for women within
a provincial correctional facility. The Applicant was sentenced on January 2, 2025, and

was transferred to a federal correctional facility designated for men on January 14, 2025.
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5. Shortly before her transfer, the Applicant received a decision from Parole Officer Laura
Sodero dated 7 January 2025 indicating that the Applicant would be held in an institution
designated for men while her Offender Intake Assessment (“OIA”) was completed. The
reason provided was that Correctional Services Canada (“CSC”) did not have sufficient
information to determine whether the Applicant could be housed at an institution

designated for women.

6. A series of advocacy efforts aimed at securing the Applicant’s placement in an institution
aligned with her gender identity began before her sentencing and continued through

January and into February. These efforts included:

a. January 7, 2025 — A letter advocating for the Applicant’s transfer from provincial
custody to the Nova Institution for Women (“Nova”) was sent by Rachel Giffen
(Support Worker from the East Coast Prison Justice Society) to Kelley O’Neill
(Warden of Nova).

b. January 15, 2025 — Fiona Traynor (Lead Regional Advocate, Atlantic Region, of
the Canadian Association of Elizabeth Fry Societies (“CAEFS”)) sent an email to
Kelly O’Neill indicating CAEFS’s support of the Applicant’s transfer from
Springhill Institution to Nova.

c. January 16, 2025 — A letter advocating for the Applicant’s transfer from Springhill
to Nova, or an alternative institution designated for women, was sent by the
Applicant’s legal counsel to Amy Jarette, the Correctional Services Canada’s

Deputy Commissioner for Women.

d. January 28, 2025 — Dawn Laite (Deputy Warden of Springhill Institution) replied
to Fiona Traynor’s 15 January 2025 email indicating that the Applicant would

remain at Springhill Institution until her OIA was completed.

e. February 11, 2025 — Amy Jarrett replied to Emma Arnold’s 16 January 2025 letter
confirming that the Applicant would remain at Springhill Institution until her OIA
was completed. Deputy Commissioner Jarrett further indicated that she would not

render a decision about the Applicant’s transfer to an institution designated for

2
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women until she received and reviewed: Completed Assessment for Decision for
Offender’s Security Level and Penitentiary Placement; file information regarding
index offence and criminal history; and recommendations from both sending and

receiving institutions.

7. The Applicant remains incarcerated at Springhill Institution, where her mental health and
well-being are at heightened risk. Her placement in a facility that does not align with her
gender identity has exacerbated her gender dysphoria, and caused severe psychological

distress.

8. The Applicant seeks relief by way of an application for judicial review in the Federal Court,
to reverse the Respondents’ decision to incarcerate her at an institution designated for men
during her OIA. This motion seeks an extension of time to file a judicial review

application.
ISSUES

9. This motion concerns whether this Honourable Court should grant the Applicant’s motion

for an extension of time to make an application for judicial review.

LAW AND ARGUMENT

Relevant Legislation

10. An application for judicial review is to be made within 30 days of the reviewable decision
being made. However, section 18.1(2) of the Federal Courts Act authorizes the Federal

Court to allow further time to make an application for judicial review:

Application for judicial review

18.1 (1) An application for judicial review may be made by the Attorney General
of Canada or by anyone directly affected by the matter in respect of which relief is
sought.
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Time limitation

(2) An application for judicial review in respect of a decision or an order of
a federal board, commission or other tribunal shall be made within 30 days after the
time the decision or order was first communicated by the federal board,
commission or other tribunal to the office of the Deputy Attorney General of
Canada or to the party directly affected by it, or within any further time that a judge
of the Federal Court may fix or allow before or after the end of those 30 days.

Legal Test for an Extension of Time for Filing

11. In MTU Maintenance Canada Inc. v. Canada (Attorney General), 2024 FC 1782, the
Federal Court reiterated the legal test to apply when addressing a motion for an extension
of time to challenge a decision:

[25] ... the Court should consider whether (a) there has been a continued intention
to pursue the application; (b) the application has merit; (c) the respondent would be
prejudiced by the delay; and (d) there is a reasonable explanation for the delay
(Thompson v Canada (Attorney General), 2018 FCA 212 at para 5 citing Larkman
at para 61; Canada (Attorney General) v Hennelly, 1999 CanLII 8190 (FCA) at para
3 [Hennelly]). The test is a non-conjunctive one such that a motion for an extension
of time may be granted even if it is found that not all the factors favour that result
(Alberta v Canada, 2018 FCA 83 at para 45 citing Larkman at para 62; Clinique

Gascon Inc v Canada, 2023 FC 1757 at para 16). The overriding consideration is
that the best interests of justice be served (Larkman at paras 62, 85).

12. The moving party bears the burden of establishing that an extension should be granted.

a) Continued Intention to Pursue the Application

13. The Applicant maintains a consistent and active intention to seek a transfer to an institution
designated for women and is pursuing the present application for judicial review to this
end. The Applicant’s ongoing advocacy efforts, the formal grievances she has filed, and
the advocacy undertaken by her community supporters demonstrate her continued
commitment to challenging the Decision. These sustained efforts show that the Applicant
has not abandoned her intention to pursue this application but has instead engaged in

various avenues to secure her transfer, reinforcing her intention to pursue this application.
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b) Merit of the Application

14. Should this application proceed, the Applicant submits that the Decision will primarily be
reviewed on a reasonableness standard, while grounds concerning insufficient procedural
fairness will be reviewed on a correctness standard. Specifically, the Applicant intends to

advance the following grounds for review:

a) THAT the Applicant was not afforded sufficient procedural fairness throughout the

decision-making process;

b) THAT the Applicant was not provided reasons for the Decision adequate to a

standard of reasonableness;

c) THAT the Decision was unreasonable in that it failed to respond to the evidence

and arguments advanced by the Applicant;

d) THAT the Decision was unreasonable in that it was untenable in light of the

relevant factual and legal constraints;

e) THAT the Decision was unreasonable in that its reasons do not address nor reflect

the severity of the impact on the Applicant;

f) THAT the Decision was unreasonable in that it did not consider the Applicant’s
Charter rights;

g) THAT the Decision was unreasonable as a less impairing decision was available;

and

h) SUCH other grounds as this Honourable Court may allow.

¢) Prejudice from Delay

15. The Respondent will not suffer any meaningful prejudice as a result of the delay, which
was minimal—only nine days. The brief delay has not compromised the Respondent’s
ability to respond to the application or otherwise affected the integrity of the proceedings.
Further, there is no material loss or adverse consequence to the Respondent should this

application proceed.
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Moreover, the Respondent was made aware of the pending application two days before the
materials were formally filed. Counsel for the Applicant made a good-faith effort to seek
the Respondent’s consent in advance of bringing this motion, providing the Respondent

with early notice. This further mitigates any potential prejudice.

d) Reasonable Explanation for the Delay

17.

18.

19.

There are multiple compounding factors that contributed to the delay in filing this
application for judicial review, including ongoing advocacy efforts, lack of transparency,
and systemic delays in communication with counsel. As outlined in the affidavit of Emma
Halpern, extensive advocacy efforts were pursued in an attempt to secure the Applicant’s
transfer without the need for judicial intervention. The final unsuccessful attempt occurred

on February 11, 2025, when Amy Jarette responded to the 16 January 2025 letter.

A significant factor contributing to the delay was the Applicant’s uncertainty regarding the
timing and finality of the Decision. The institutional decision-making process lacked
transparency, and the Applicant was not promptly or clearly informed as to whether a
particular decision was final or subject to reassessment. Specifically, the Applicant was
unsure whether her placement at an institution designated for women would be
reconsidered upon her reception into federal custody. Without timely and explicit
communication from the Respondent, the Applicant was left in a state of uncertainty,
further complicating the process of preparing and filing the judicial review within the

prescribed timeframe.

Additionally, the delay was impacted by systemic barriers to communication within the
correctional system. As an incarcerated person, the Applicant’s ability to communicate
with counsel was restricted. Legal calls required prior approval and coordination with
correctional staff, which created additional delays in arranging necessary conversations.
In-person meetings were subject to institutional constraints, including scheduling
limitations. Moreover, there were delays in the institution’s internal processes for
transmitting information to the Applicant, further hindering her ability to provide timely

instructions to counsel.
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20. The necessity of filing a motion for an interlocutory injunction further contributed to the

21.

delay, as it required the Applicant’s direct involvement in preparing and swearing an
affidavit. Unlike procedural steps that counsel can complete independently and then seek
approval for, this aspect of the application necessitated a collaborative process to ensure
the accuracy of the Applicant’s sworn evidence. Given the communication constraints
detailed above, obtaining the Applicant’s input, confirming details, and finalizing the

affidavit required additional time.

Lastly, as noted above, counsel for the Applicant delayed filing the application by an
additional two days in an effort to seek the Respondent’s consent before bringing this

motion.

Best Interests of Justice

22. As set out at paragraph 19 of Kotelenets v Canada, 2015 FC 209, “...justice must be done

23.

between the parties, which could mean that in certain circumstances, an extension of time
will still be granted even if one of the four factors is not satisfied...” Although the
Applicant submits that all four factors are satisfied, if this Honourable Court concludes that
one or more factors are not satisfied, granting the extension is in the best interests of justice,
as it ensures that a serious legal issue—one that directly affects the Applicant’s rights and

liberty—is properly considered by this Honourable Court.

Denying the extension on purely technical grounds would unfairly deprive the Applicant
of the opportunity to challenge a decision with significant legal and human rights
implications. Given the importance of the issues raised, it is in the interests of justice to

grant the requested extension and allow the application to proceed on its merits.

CONCLUSION

24.

The Applicant submits that she has met the test for an extension of time to make this
application for judicial review. The Applicant respectfully requests that this Honourable

Court grant this motion.






094

Federal Court Cour fédérale

Date: 20241108
Docket: T-97-24
Citation: 2024 FC 1782
Ottawa, Ontario, November 8, 2024

PRESENT: Madam Justice St-Louis

BETWEEN:
MTU MAINTENANCE CANADA INC.
Applicant

and

ATTORNEY GENERAL OF CANADA

Respondent

ORDER AND REASONS

UPON MOTION filed by the Respondent, the Attorney General of Canada [AGC or the
Respondent] to strike MTU’s Notice of Application [Notice] without leave to amend, and upon
cross-motion filed by the Applicant, MTU Maintenance Canada Inc. [MTU or the Applicant] for
leave to extend the time to file its Notice, both motions having been filed pursuant to Rule 369 of

the Federal Courts Rules, SOR/98-106 [Rules];

AND UPON NOTING that MTU subsequently filed another motion, seeking leave to

amend its Notice in order to further particularize (a) the course of conduct reviewable as a

2024 FC 1782 (CanLli)
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“matter” under subsection 18.1(1) of the Federal Courts Act, RSC 1985, ¢ F-7 [Federal Courts
Act]; and (b) the reasons for the alleged delay in filing its application. On May 13, 2024, the
Court placed this other motion in abeyance, relying on Odyssey Television Network Inc v Ellas
TV Broadcasting Inc, 2018 FC 337 at paragraph 42; and Canadian Broadcasting Corp v Canada

(Attorney General), [2016] FCJ No 905;

. Underlying Application for Judicial Review

[1] MTU is a company that maintains, repairs and overhauls aircraft engines and component
parts. It operates in Delta and Richmond, British Columbia, but is affiliated with other related
operations in other countries. It is an approved maintenance organization, meaning it is
authorized by Transport Canada through the provisions of the Aeronautics Act, RSC 1985, ¢ A-2

and the Canadian Aviation Regulations, SOR/96-433.

[2] On January 9, 2024, MTU filed a Notice for “... judicial review in respect of the decision
of an Official Delegated by the Minister of Labour, Tatjama Horvat-Kgiku [Official], acting
pursuant to Part 11 (Occupational Health and Safety) of the Canada Labour Code, R.S.C. 1985,

c-L-2 [Canada Labour Code]”.

[3] MTU’s Notice states, inter alia, that the Official concluded, by a decision issued on

June 6, 2017, and made further to an investigation, that MTU is subject to federal jurisdiction for
the purpose of Part 11 (Occupational Health and Safety) of the Canada Labour Code [Decision].
MTU’s Notice further states that, in or around May 2022, a representative of Employment and

Social Development Canada [ESDC or Minister] contacted MTU to request to conduct an

2024 FC 1782 (CanLli)
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inspection pursuant to the Canada Labour Code which led to an exchange between MTU’s
counsel and ESDC surrounding the jurisdiction of MTU’s labour relations. The Notice outlines
that on or about February 15, 2023, MTU received an email from ESDC attaching a copy of the

Decision.

[4] In its Notice, MTU applies for:

1. If the Decision is considered a “matter” pursuant to section
18.1(1) of the Federal Courts Act, a declaration that the
Applicant and its employees are not subject to Part Il of the
Canada Labour Code, and are provincially regulated for the
purposes of labour relations;

2. Further, or in the alternative, if the Decision is not considered
a “matter” pursuant to section 18.1(1) of the Federal Courts
Act, then pursuant to section 18.1(2) of the Federal Courts
Act:

a. An extension of the timeline for filing an application
under section 18.1(2) of the Federal Courts Act;

b. An order quashing the Decision; and

c. A declaration that the Applicant and its employees are
not subject to Part 11 of the Canada Labour Code, and
are provincially regulated for the purposes of labour
relations.

[5] Still in its Notice, as grounds for the application for judicial review, MTU cites (1) its
operations and business structure; (2) the 2022 events related to ESDC’s then intended

inspection of MTU pursuant to the Canada Labour Code, including that MTU received a copy of
the Decision, on or about February 15, 2023; and (3) the legal basis for the application for

judicial review, pertaining strictly to the labour and employment jurisdictional issue.

2024 FC 1782 (CanLli)
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[6] More specifically, in said Notice, MTU raises that (1) MTU is not a federal undertaking,
given its nature, habitual activities, and daily operations; (2) MTU’s operations are not a vital
and integral part of a federally regulated undertaking; and (3) the Official erred in law and
exceeded her jurisdiction by concluding that MTU and its employees were subject to federal

jurisdiction with respect to labour relation.

1. AGC’s Motion to Strike MTU’s Notice of Application

[7] In its motion to strike, the AGC seeks (1) an order striking the Notice in its entirety
without leave to amend; and (2) costs. More specifically, in the event the Court dismisses MTU’s
cross-motion, the AGC seeks an order dismissing the underlying application for judicial review

in its entirety.

[8] In support of its motion to strike, the AGC contends that it is plain and obvious that
MTU’s application is bereft of any possibility of success and is doomed to fail (Wenham v
Canada (Attorney General), 2018 FCA 199 at paras 33-34; David Bull Laboratories (Canada)
Inc v Pharmacia Inc, 1994 CanLlI 3529 (FCA) at 600; Canada (National Revenue) v JP Morgan
Asset Management (Canada) Inc, 2013 FCA 250 at paras 48-50 [JP Morgan]). The AGC
stresses that MTU says it received a decision of ESDC on February 15, 2023, while it applied to
judicially review it only on January 9, 2024, and that MTU is therefore out of time pursuant to

subsection 18.1(2) of the Federal Courts Act.

[9] The AGC adds it is plain and obvious that the Decision is not a “matter” to which the

timeline does not apply and, he adds, absent an extension of time, the application is doomed to
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fail. The AGC argues that MTU’s Notice should be struck because it seeks to challenge a
decision, and that if MTU’s request for an extension of time is denied, there are no “debatable
issues” that would require a full hearing on the merits. Accordingly, the AGC asserts that in the
interests of judicial economy, the entire application for judicial review should be struck at this

preliminary stage because it is plain and obvious that it has no prospect of success.

[10] MTU responds in essence that (1) the law is clear and well settled that absent exceptional
circumstances, the AGC’s motion to strike should be heard as part of the application, as there are
no exceptional circumstances that warrant this Court to entertain the motion to strike at this stage
of the application; (2) if this Court determines the motion to strike and cross-motion should be
heard before the application, this Court should find the 30-day time limit in subsection 18.1(2) of
the Federal Courts Act does not apply, or if it does, MTU Canada should be granted an extension
of time and leave to amend its Notice; and (3) the circumstances present in the Notice do not
meet the very high threshold to grant a motion to strike, as the application is not “bereft” of a

chance of success.

. MTU’s Cross-Motion for an Extension of Time

[11] Inits cross-motion for an extension of time, MTU seeks (a) a declaration that the filing of
its Notice was timely; (b) in the alternative, an order granting an extension of the time within
which the Notice was to have been filed to January 9, 2024; (c) the costs of this motion; and

(d) such further order as counsel may advise and this Court may permit.

2024 FC 1782 (CanLli)
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[12] Insupport of its cross-motion, MTU essentially asserts that (1) it is submitting a “matter”,
and not a “decision” for judicial review and, under subsection 18.1(1) of the Federal Courts Act,
a “matter” is not time barred by the 30-day time limitation for judicial review provided in
subsection 18.1(2) of the Federal Courts Act; (2) in the alternative, should the issue not be
considered a matter and be therefore subject to the 30-day time limit under subsection 18.1(2) of
the Federal Courts Act, the Court should find that an extension of time to file the application for

judicial review is in the interests of justice.

[13] More specifically, MTU asserts that the 30-day time limit provided in subsection 18.1(2)
of the Federal Courts Act does not apply to its situation because the course of action of ESDC,
starting with and flowing from the June 6, 2017 Decision and the subsequent treatment of MTU
as federally regulated for the purpose of labour relations, is not a decision or order but is a matter
or course of conduct. MTU adds that it is therefore not subject to a specific timing limitation for
bringing its application for judicial review (Krause v Canada, [1999] 2 FCR, [1999] FCJ No 179
(FCA) [Krause]; Airth v Canada (Minister of National Revenue), [2006] FCJ No 1818, 2006 FC

1442; Canadian Broadcasting Corp v Canada (Attorney General), 2016 FC 933 [CBC]).

[14] Further, MTU argues that the delay in bringing the matter to the Court was not undue or
unreasonable (Canadian Assn of the Deaf v Canada, 2006 FC 971 at para 73 [Canadian Assn of

the Deaf]), and addressing the relevant factors, MTU asserts that:

it commenced assembling the evidence necessary to support its application upon
learning of the Decision on February 15, 2023, but it was not easily done in a short

time;
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ESDC took no action pursuant to the Decision between 2017 and 2022 and took

nine months to provide a copy of the Decision to MTU;

MTU showed a continuing intention to pursue its application for judicial review;

MTU'’s continuing intention to pursue its application and ESDC’s ongoing course
of conduct outweigh the complete lack of prejudice to the AGC (Friends of the
Oldman River Society v Canada (Minister of Transport), [1992] 1 SCR 3 [Friends

of the Oldman River]);

there is currently no concern regarding the impact of judicial intervention on public
administration or the rights of the parties if the application proceeds while third

parties will be significantly impacted if it does not proceed; and

the fact that the application pertains to a jurisdictional issue weighs in favour of
allowing it to proceed (Hamilton Wentworth (Regional Municipality of) v Canada

(Minister of the Environment), 2001 FCT 381 (CanLll)).

Should the issue not be identified as a matter, but as a decision, and be therefore subject
to the 30-day time limit under subsection 18.1(2) of the Federal Courts Act, MTU argues that the
law is equally clear and well settled that this Court has the discretion to extend the time period
within which to file an application for judicial review, with the overriding consideration being
whether granting the extension is in the interests of justice, and that in this case, it should grant
the extension. MTU submits the application raises the unresolved and urgent issue of the

appropriate jurisdiction for its labour relations.
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[16] Relying on the factors outlined in Grewal v Canada (Minister of Employment &
Immigration), [1985] 2 FC 263 (CA) and James Richardson International Ltd v Canada, 2006
FCA 180 at paragraph 33, MTU asserts that (1) it has exhibited an intention to pursue the
application since it became aware of the existence of the Decision on or around February 15,
2023; (2) it has a strong case on the merits, and that this factor should weigh heavily in the
Court’s decision of whether an extension of time should be granted; (3) the Respondent has not
asserted how it has or will suffer prejudice; (4) MTU has demonstrated extensive efforts to
prepare a thorough and detailed application upon learning of the Decision which reasonably

explains the delay; and (5) the interests of justice strongly favour granting the extension of time.

[17] Inresponse to MTU’s cross-motion, the AGC stresses that MTU does not dispute the fact
that it applied to judicially review the Decision more than six years after receiving it, nor the fact
that nearly 11 months passed between the time MTU says it discovered the Decision and its
application for judicial review. The AGC responds that MTU has failed to establish that its filing
was timely and has equally failed to satisfy the test for an extension of time, and that its cross-

motion for an extension of time should consequently be dismissed.

[18] Further, the AGC asserts that the circumstances MTU relies on are insufficient to
establish that it is in the interests of justice to grant an extension of time. More specifically, the

AGC argues that:

MTU failed to demonstrate a continuing intention to pursue the judicial review of

the Decision;

MTU failed to explain any period of delay;
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there is no merit to MTU’s Notice as it does not properly request an extension of

time and its challenge of the Decision is without merit;

MTU has not demonstrated the AGC will not suffer prejudice as a result of the

delay; and

granting MTU an extension of time is not in the interests of justice.

[19] Inthe event the Court finds the issue to be a matter, or a course of conduct, the AGC
submits this Court can and should bar an applicant from obtaining a remedy in respect of a
challenged “matter” or “course of conduct” where there has been an unreasonable or undue delay
in bringing an application for judicial review. The AGC argues that in this case, MTU has failed
to identify any exceptional circumstances beyond the usual requirements of preparing for judicial

review that could reasonably explain a delay of at least 11 months in pursuing a judicial remedy.

[20]  More specifically, the AGC asserts that while the 30-day limitation period set out in
subsection 18.1(2) of the Federal Courts Act does not apply where an applicant is seeking to
judicially review a “matter” which is not a “decision or order”, this narrow reading of the
statutory limitation period does not, however, grant an applicant an indefinite right to file for
judicial review of a “matter”. Rather, the AGC submits that courts have consistently held that an
“unreasonable or undue delay” in bringing such an application may bar an applicant from
obtaining a remedy (Friends of Oldman River at 77; Canadian Assn of the Deaf at para 73;

David Suzuki Foundation v Canada (Health), 2018 FC 380 at para 172 [Suzuki]).
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[21] In addition, the AGC submits that:

in general, enforcing judicial time limits serves the public interests by bringing
finality and certainty to administrative decisions, ensuring their effective
implementation and providing security to those who comply with the decision or

enforce compliance with it;

by contrast, allowing for “jack-in-the-box” judicial reviews that pop up long after
parties have made and relied on decisions may hamper effective government
administration and negatively impact third parties (Canada v Berhad, 2005 FCA
267 at para 60; Facebook Inc v Canada (Privacy Commissioner), 2023 FC 534 at
para 52 [Facebook]; Canada (Attorney General) v Larkman, 2012 FCA 204 at

paras 87-88 [Larkman]); and

unexplained periods of delay in bringing judicial action, even short ones, are
therefore inherently suspect and should not be condoned (Larkman at paras 87-88;
Facebook at para 53). Similarly, a mere lack of diligence, or failure of counsel to

act, cannot constitute a reasonable explanation for delay (Facebook at para 44).

[22] Inthis case, the AGC argues that even if this Court defines the period of delay as
generously as possible, MTU has still failed to account for an 11-month gap between allegedly
acquiring knowledge of the ESDC Decision and filing for judicial review. The AGC asserts that
MTU has not plead any facts to support a conclusion that such a delay was reasonable and that

none of the exceptional circumstances that justified a delay in other cases are present here.
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V. Analysis

A Applicable Tests

[23] | agree with the parties that the 30-day limitation period set out in subsection 18.1(2) of
the Federal Courts Act does not apply where an applicant is seeking to judicially review a
“matter” as opposed to a “decision or order” (Key First Nation v Lavallee, 2021 FCA 123 at
para 36; Krause at para 23; Facebook at para 28; Suzuki at paras 156-157; CBC at para 23 citing

Telus Communications Co v Canada (Attorney General), 2014 FC 1 at paras 28-29).

[24] 1 also agree with the parties that, in bringing an application on a matter, courts have held
that an “unreasonable or undue delay” may bar an applicant from obtaining a remedy (Friends of
the Oldman River at 77; Canadian Assn of the Deaf at para 73 citing Larny Holdings v Canada
(Minister of Health), 2002 FCT 750, [2003] 1 FC 541 at para 20). The assessment of
reasonableness will turn on the facts of each case (Friends of the Oldman River at 77). In
determining whether delay is “undue”, courts consider the length of the delay and any
justification that the applicant offers for it, as well as any impact judicial intervention would have

on public administration and on the rights of third parties (Canadian Assn of the Deaf at para 73).

[25] 1 also agree with the parties that when addressing a motion for extension of time to
challenge a decision, the Court should consider whether (a) there has been a continued intention
to pursue the application; (b) the application has merit; (c) the respondent would be prejudiced
by the delay; and (d) there is a reasonable explanation for the delay (Thompson v Canada

(Attorney General), 2018 FCA 212 at para 5 citing Larkman at para 61; Canada (Attorney
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General) v Hennelly, 1999 CanLIl 8190 (FCA) at para 3 [Hennelly]). The test is a non-
conjunctive one such that a motion for an extension of time may be granted even if it is found
that not all the factors favour that result (Alberta v Canada, 2018 FCA 83 at para 45 citing
Larkman at para 62; Clinique Gascon Inc v Canada, 2023 FC 1757 at para 16). The overriding

consideration is that the best interests of justice be served (Larkman at paras 62, 85).

B. Matter vs Decision

[26] I must first decide if MTU’s application pertains to a matter or to a decision; having
carefully considered the files, the legislation, the case law and the parties’ written submissions, |
find that MTU’s application for judicial review pertains to a decision, not to a matter or course of

conduct.

[27]  As stated by my colleague, Mr. Justice Michael Manson in Facebook at paragraph 29:

Most of the cases which hold that the statutory deadline under
subsection 18.1(1) is inapplicable concern ongoing government
practice or policy. For example, ongoing refusals to disclose
documents (CBC), ongoing use of certain accounting procedures
(Krause v Canada, 1999 CanLl1 9338 (FCA), [1999] 2 FC 476
(CA)), and repeated requests for information (Airth v Canada
(National Revenue), 2006 FC 1442), have all been found to be
matters not subject to the subsection 18.1(2) deadline. Along the
same lines, in David Suzuki, the application challenged an alleged
pattern of behaviour where regulators had continued to approve
pesticide products despite the respondent organization's failure to
meet reporting requirements. Each of these cases encompass
continuous or repeated illegal conduct and not a discrete
investigation with a singular outcome.
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[28] The circumstances here are not akin to those of a matter as described above. We are in
the presence of a discrete investigation with a singular outcome, i.e., a jurisdictional
determination. In its Notice, MTU clearly and unequivocally refers to the Decision issued on
June 6, 2017 and its legal position is solely that the Official erred in law and exceeded her
jurisdiction in her conclusion. MTU has not plead that the application concerns a matter (Canada
(Attorney General) v Valero Energy Inc, 2020 FCA 68 at paras 31-33; Facebook at para 31). |
note that nowhere in its Notice does MTU outline the circumstances that prevailed in 2017 when
the Decision was issued and that led to it not discovering the Decision, nor does it outline what
happened between 2017 and 2022 when ESDC contacted MTU again. Rather, the record shows
MTU sought to add and particularize its pleadings in relation to the course of conduct afterwards,

both in its motion for an extension of time and in its subsequent motion to amend its Notice.

[29] Further, MTU’s pleadings clearly challenge the June 6, 2017 Decision, i.e., a “decision”

pursuant to subsection 18.1(2) of the Federal Courts Act. In its written submissions, MTU states
in fact, that nothing occurred until 2022 when ESDC contacted MTU for an inspection; there is

thus no indication of an ongoing conduct starting in 2017. The fact that MTU employees would

become subject to federal jurisdiction from 2017 onwards relates to the effect or consequence of
the Decision; MTU has not convinced me that the fact that a decision bears consequences

transforms said decision into a matter or a course of conduct.

[30] Inthis case, | am satisfied MTU’s Notice relates to a single outcome, hence, a decision,
and not to a matter. Accordingly, | find that MTU’s application is subject to the 30-day limitation

period set out in subsection 18.1(2) of the Federal Courts Act. The cross-motion for an extension
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of time must thus be assessed against the aforementioned test, set out in Hennelly and Larkman,

and the overriding consideration that the best interests of justice be served.

C. Extension of Time

[31] As the moving party, MTU bears the burden of establishing an extension should be
granted (Virdi v Canada (Minister of National Revenue), 2006 FCA 38 at para 2 [Virdi]).
Examining the above-mentioned non-conjunctive factors in determining whether an extension of
time is warranted in this case, | find MTU has not met its burden and that the Court should not

exercise its discretion to allow such an extension for the reasons below.

[32] First, MTU must demonstrate that it had a continuing intention to pursue the application
throughout the delay. There is no evidence that MTU intended to pursue the application between
2017, when the Decision was initially received by MTU and February 2023, when it received a
new copy. | reach the same conclusion if | consider the period starting in February 2023. Indeed,
the only evidence pertaining to this factor is adduced by Ms. Bela Barros, MTU’s Labour
Relations Manager, who at paragraphs 14 to 18 of her affidavit affirms that MTU voluntarily
chose to wait before challenging the Decision in order to allow its counsel to collect and analyze
documentation pertaining to MTU’s operations. This does not show a continued intention to

pursue the application.

[33] Considering the period of delay, even calculated as generously as possible by taking
February 2023 rather than June 2017 as the starting point, this amounts to 11 months from the

day MTU received a copy of the Decision to the filing of its application for judicial review. |
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agree with the AGC that MTU’s evidence still does not account for an 11-month gap between
acquiring or reacquiring knowledge of the Decision, in February 2023, and filing for judicial

review in January 2024.

[34] Second, with respect to the merit of the application, | agree with MTU that a moving
party need not show that its application will necessarily be successful, although it must still
demonstrate that their application has “some merit and a reasonable chance of success” (Citizen
for My Sea to Sky v Canada (Minister of Environment and Climate Change), 2023 FC 1721 at

para 40 citing MacDonald v Canada (Attorney General), 2017 FC 2 at para 17).

[35] This being said, I highlight that, per paragraphs 301(d) and (e) of the Rules, an applicant
must set out a “precise statement of the relief sought” and “a complete and concise statement of
the grounds intended to be argued” in their notice of application. In JP Morgan, the Federal
Court of Appeal outlined that “[a] ‘complete’ statement of grounds means all the legal bases and
material facts that, if taken as true, will support granting the relief sought” and that “[a] ‘concise’
statement of grounds must include the material facts necessary to show that the Court can and
should grant the relief sought.” (JP Morgan at paras 39-40). However, MTU’s apparent position
that it is not challenging a “decision” is not even plead, its Notice does not cast any allegations

that might suggest the Decision is not a decision.

[36] | am prepared to accept, considering MTU’s extensive submissions on the challenge of
the jurisdictional aspect of the Decision, including the affidavits of four senior officers at MTU,

that the application has some merit. As such, this factor would favour its examination on the
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merits, i.e., the jurisdictional issue and an extension of time. Conversely, | also note Chief Justice
Paul S. Crampton’s caution that “the merits of the underlying application, even if very strong,
may not necessarily provide a sufficient basis for granting the extension” (Lesly v Canada

(Citizenship and Immigration), 2018 FC 272 at para 23).

[37] Third, MTU argues that the AGC suffers no prejudice as ESDC has consented to hold
various statutory reporting obligations with respect to the Applicant in abeyance pending the
outcome of the judicial review process. According to MTU, based on its correspondence with
ESDC over the past several months, ESDC appears content to wait for the outcome of the
application to proceed with its regulatory activities with respect to MTU, and has not expressed
any concerns to MTU regarding prejudice arising from the delay in complying with these
regulatory activities. As such, MTU asserts that any prejudice that may result is outweighed by
the overlying consideration that granting its cross-motion for extension of time will best ensure
that justice is done between the parties. It adds that the Decision has not been revoked by ESDC

and still applies.

[38] The AGC responds that it would, on the contrary, suffer prejudice if the judicial review
was to proceed as a result of the delay as it would have to defend or explain the Decision that is
nearly seven years old. The AGC adds it will have to recreate the materials and documentary
record that were before the Official and made during her investigation of MTU’s activities,

which is particularly evident given MTU’s very broad document request made in its Notice.
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[39] Itwas MTU’s burden to establish the elements for an extension, including that of
prejudice (Virdi at para 2; Hennelly at para 3). | find that MTU does not clearly establish that the
AGC will not be prejudiced from the delay. On the other hand, the AGC has adduced evidence
confirming it will suffer prejudice, including that complying with the broadly worded Rule 317
request for documents contained in MTU’s Notice requires some documents dating back to 2015.
The fact that ESDC has accepted to hold its procedure and inspection in abeyance does not prove

otherwise. Accordingly, I find this factors against an extension of time.

[40] Lastly, in considering whether there is a reasonable explanation for the delay, per the
relevant case law, MTU must demonstrate through affidavit evidence a reasonable explanation
for the entirety of the delay; even a brief unexplained period of delay can justify the refusal of an
extension of time (Larkman at para 86). MTU’s explanation for the 11-month delay — again,
according to the most generous calculation — is that (1) although they instructed their counsel to
proceed to apply to judicially review the Decision, it took counsel around 10 months to complete
as the application was complicated, they needed to review a large number of documents and
interview several employees; and (2) MTU did not immediately apply for an extension of time

because of its position that the Decision was not subject to the 30-day time limit.

[41] | agree with the AGC that the first explanation is far from convincing as the situation was
certainly not unforeseeable. Furthermore, the record reveals that counsel for MTU provided
lengthy opinions and submissions to ESDC between May 2022 and February 2023, explaining
the extensive case law which supports its position. As such, its legal position was developed

prior even to receiving a new copy of the Decision in February 2023. The situation and the
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amount of work that had to be executed after MTU received a copy of the Decision has not been

shown to be out of the ordinary, and cannot thus serve to explain the 11-month delay.

[42] The second explanation offered by MTU actually undermines the first explanation and
contradicts it as it purports to establish that MTU deliberately decided not to file its application
within the 30-day limitation period set out in subsection 18.1(2) of the Federal Courts Act.
Accordingly, | find MTU has not provided a reasonable explanation for the delay, even when it

is calculated as generously as possible.

[43] Lastly, | am satisfied that it is not in the interests of justice for the Court to exercise its
discretion in favour of granting an extension of time. As stated by my colleague Mr. Justice
Denis Gascon: “when an applicant fails to request an extension of time to file an application for
judicial review, as in the case at bar, it is not inconsistent with the interests of justice to hold this
party responsible for that choice, regardless of the merits of the case” (Gagnon v Canada
(Attorney General), 2019 FC 1661 at para 28 citing Thunderchild First Nation Band Council v
Weekusk, 2015 FCA 284 at paras 29-30). At last, | highlight the following comments from the
Federal Court of Appeal in Larkman:

[87] The need for finality and certainty underlies the thirty day

deadline. When the thirty day deadline expires and no judicial

review has been launched against a decision or order, parties ought

to be able to proceed on the basis that the decision or order will

stand. Finality and certainty must form part of our assessment of
the interests of justice.

[44] Given the above, MTU’s motion for an extension of time is dismissed.
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D. Motion to Strike

[45] As previously outlined by the Federal Court of Appeal, if a motion for an extension of
time is dismissed, then there is no application for judicial review (Gholipour v Canada (Attorney
General), 2017 FCA 99 at para 8 citing Nanavaty v Canada (Public Safety and Emergency
Preparedness), 2008 FCA 323 at para 12). Accordingly, and considering my conclusion on
MTU’s motion for an extension of time, it is unnecessary for me to decide on the motion to

strike.

V. Conclusion

[46] MTU is challenging a Decision and is thus subject to the 30-day time limit of subsection
18(2) of the Federal Courts Act. Its Notice was filed some 10 months after the date it should
have been filed, even by the most generous calculation. The weighing of the factors of the
applicable legal test does not favour granting an extension of time, and I find it is not in the
interests of justice to do so. As such, MTU’s motion for an extension of time shall be denied and

MTU’s Notice will be dismissed entirely.

[47] Considering my conclusion on the motion for an extension of time, it is unnecessary for

me to decide on the motion to strike.
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ORDER IN T-97-24
THIS COURT ORDERS that:
1. MTU’s motion to extend the time to file its application for judicial review is
denied.
2. Costs are awarded in favour of the Attorney General of Canada according to Rule
407.

“Martine St-Louis”
Judge
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JUDGMENT AND REASONS
I Introduction

[1] The Applicant (or Ms Kotelenets) seeks judicial review of a decision of the Immigration
Appeal Division (IAD) made on May 23, 2013 which dismissed her appeal of the refusal of a
visa officer to grant a permanent residence visa to her mother and stepfather who live in Ukraine,

and whose visa applications were sponsored by the Applicant as members of the family class.
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[2] The visa applications were refused as the Applicant’s mother was found to be
inadmissible to Canada pursuant to subsection 38(1) of the Immigration and Refugee Protection
Act (the Act) as a person whose health is likely to cause an excessive demand on Canada’s

healthcare services.

[3] The Applicant did not challenge this finding of the visa officer before the IAD but rather
sought special relief under paragraph 67(1)(c) of the Act which empowers the IAD to grant an
appeal where it is satisfied that, at the time the appeal is disposed of, sufficient humanitarian and
compassionate considerations, taking into account the best interests of a child directly affected

by the visa officer’s decision, warrant special relief in light of all the circumstances of the case.

[4] The Applicant claims that the IAD’s decision must be set aside on the ground that the
IAD breached the rules of procedural fairness by not allowing her to fully present her case. She
also claims that the decision is unreasonable asthe IAD, in its assessment of the humanitarian
and compassionate considerations supporting her appeal, failed to consider her mother’s current

medical condition.

[5] For the reasons that follow, the judicial review application is granted.

1. The Facts

[6] Ms Kotelenets is a Canadian citizen who immigrated to Canada in 2001 along with her
now ex-husband and two children, aged 27 and 25 at the time of the IAD decision. She first

applied to sponsor her mother and stepfather, aged 77 and 78 respectively at the time of the IAD
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decision, in 2003. The first request was rejected due to the income threshold imposed on Ms
Kotelenets in order to be a sponsor. This decision was appealed to the IAD on humanitarian and
compassionate grounds and the appeal was allowed in 2009, resulting in the permanent residency

visa applications of Ms Kotelenets’ parents being further processed.

[7] In the course of the processing of these applications, Ms Kotelenets’ mother underwent
medical examinations. These examinations revealed that Ms. Kotelenets’ mother was suffering
from severe aortic valve stenosis requiring valve replacement and specialized care and

monitoring both before and after the surgery.

[8] On April 14, 2011, a visa officer determined that Ms. Kotelenets’ mother had a health
condition which would reasonably be expected to cause excessive demand on healthcare services
in Canada and concluded that she was inadmissible to Canada. As an accompanying family
member, Ms. Kotelenets’” stepfather, given the mother’s condition, was also found inadmissible

to Canada.

[9] Ms Kotelenets appealed that decision to the IAD, seeking, as indicated above, special
relief based on humanitarian and compassionate grounds. This appeal was to —and did —

proceed de novo.

[10] As permitted by section 37 of the Immigration Appeal Division Rules (SOR/2002-230),
the Applicant formally notified the IAD that she intended to call four witnesses to testify at the

hearing. These witnesses were her two sons, a friend from her church, as well as her mother. In
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the case of her mother, she indicated in her witness information notice to the 1AD that she
wanted her to testify by telephone and that an interpreter in the Russian or Ukrainian languages
would be needed. Ms Kotelenets also filed, in support of her appeal, an up-dated medical report
indicating that her mother’s condition was largely asymptomatic and that she did not need to

undergo surgery.

[11] At the hearing of the appeal the Applicant was informed that there was no interpreter
available for her mother and that, in any event, she should be able to tell her mother’s story
herself. As a result, the Applicant’s mother did not testify. With respect to the Applicant’s other
three witnesses, they were told by the 1AD to leave the hearing room and that they would be
called later. However, none of them testified as the IAD later decided it did not need to hear

from them on the basis that they would not add anything to the Applicant’s testimony.

[12] Itis important to add that Ms Kotelenets was representing herself at the appeal hearing.

[13] On May 23, 2013, the IAD rejected Ms Kotelenets’ appeal on the ground that special
relief under paragraph 67(1)(c) of the Act could not be granted solely on the basis of family
separation, that the evidence of potential hardship resulting from the rejection of the permanent
residency visa applications of Ms Kotelenets” parents was not very compelling and that, when
weighed against the future demand on Canada’s healthcare services, it had no option but to

conclude that the Applicant had not established that special relief was warranted.
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1. The Lateness of the Filing of the Applicant’s Judicial Review Application

[14] The Applicant filed her Application for Leave and Judicial Review on June 25, 2013,
which is 25 days following receipt of the IAD’s decision. As her parents live overseas, she
though, incorrectly, that her deadline for the filing of the said Application with the Court was 30
days. Her deadline for doing so was in fact 15 days as her case arose in Canada, as provided for
by paragraph 72(2)(b) of the Act. As a result, she sought an extension of time to file her

Application for Leave and Judicial Review.

[15] The Respondent claims that this request should be denied and the Applicant’s judicial

review application dismissed accordingly. | disagree.

[16] The proper test to extend timelines has been articulated by the Federal Court of Appeal in
Canada (Attorney General) v Hennelly, 244 NR 399; 167 FTR 158. This test is whether the
party seeking the extension has demonstrated (i) a continuing intention to pursue his or her
application; (ii) that the said application has some merit; (iii) that no prejudice to the other party
arises from the delay being sought, and (iv) that a reasonable explanation for the delay exists
(Hennelly, above at para 3). Regarding this fourth criteria, the Federal Court Appeal stated that
any determination as to whether a reasonable explanation exists will turn on the facts of each

particular case (Hennelly, at para 4).

[17]  First, there is no doubt that Ms Kotelenets has shown a continuing intention to pursue her

Application for Leave and Judicial Review. She explained, in her application materials, that she
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took some time to find a lawyer to represent her and that on the date she met her current counsel,
June 25, 2013, she immediately instructed her to challenge the 1AD’s decision. The Application
for Leave and Judicial Review was filed the same day. Second, as leave was subsequently
granted, it is clear that the said application has some merit. Third, there is no evidence of any

prejudice to the Respondent arising from the delay being sought.

[18] There is, in my view, areasonable explanation for the delay. Ms Kotelenets, who, at that
time was self-represented, made an honest mistake in believing that her delay to proceed with
judicial review of the IAD’s decision was 30 days as she thought, given that her parents live in
Ukraine, that her case was a matter arising outside Canada as contemplated by paragraph
72(2)(b) of the Act. In these circumstances, | would give her the benefit of the doubt and accept

the explanation given for the delay.

[19] Inany event, the case law makes it clear that the underlying consideration when weighing
the factors set out in Hennelly, above, is that justice must be done between the parties, which
could mean that in certain circumstances, an extension of time will still be granted even if one of
the four factors is not satisfied (Canada (Minister of Human Resources Development) v
Hogervost, 2007 FCA 41, at para 32; Strungmann v Canada (Citizenship and Immigration), 2011

FC 1229, at para 9).

[20] 1am satisfied that this is a case where justice must be done between the parties and the
extension of time sought by the Applicant for the filing of her Application for Leave and Judicial

Review ought to be granted.
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V. Issues and Standard of Review

[21] This matter raises the following issues:

a.  Did the IAD breach the duty of procedural fairness owed to the Applicant?

b. Isthe IAD’s finding that special relief under paragraph 67(1)(c) of the Act is not

warranted in all of the circumstances of this case unreasonable?

[22] Given my answer to the first question, there will be no need to consider the second issue.

[23] As is well established, issues of procedural fairness are to be reviewed on a standard of
correctness. This means that the Court owes no deference to the 1AD in respect of such issues
(Dunsmuir, above, at para 50, Sapru v Canada (Citizenship and Immigration), 2011 FCA 35,
[2012] 4 FCR 3, at paragraphs 25-27; Canada (Public Safety and Emergency Preparedness) v
Martinez-Brito, 2012 FC 438, [2013] 4 FCR 471 at para 15; Sidhu v Canada (Minister of

Citizenship and Immigration), 2012 FC 515, 409 FTR 58 at para 38).

V. Analysis

[24] As the Respondent correctly points out, the IAD has sole jurisdiction to hear and
determine all questions of law and fact and is required by the Act to deal with all proceedings

before it informally and as quickly as circumstances permit. Accordingly, the Respondent
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claims that it is open to the IAD to exercise control on its own procedure, including the decision

not to hear witnesses in a given case.

[25] However, according to subsection 162(2) of the Act, these broad powers need to be
exercised “as the circumstances and the conditions of fairness and natural justice permit”. They
also have to be exercised in accordance with the Rules, adopted under section 161 of the Act,

governing the functioning of the 1AD.

[26] Here, by denying the self-represented Applicant the opportunity to provide the evidence
of any of the four witnesses she had formally notified the IAD of her intention to call, as she was
expected and required to do under the Immigration Appeal Division Rules, the 1AD just went too

far in controlling its own hearing process.

[27] Seeking to have four witnesses testify was not an excessive demand given the nature of
the relief sought in this case. The flexible nature of the procedure before the IAD is aimed at the
effectiveness of the entire process, not as a means to trump the right to a fair hearing (Wang v
Canada (Minister of Citizenship and Immigration), 2007 FC 531, 312 FTR 312). Here, the
decision of the IAD not to hear any of Ms Kotelenets’ witnesses took away any possibility for

her to strengthen her claim for humanitarian and compassionate relief.

[28] Iagree with Ms Kotelenets that while she was indeed capable of telling her own story,
the 1AD failed to recognise that different witnesses could bring their own perspective to the

humanitarian and compassionate issues at hand. Her mother, for instance, whose medical
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condition was the cause of the Canadian authorities’ refusal to allow her (and Ms Kotelenets
stepfather) into Canada, could have explained in her own words her current medical situation in
light of the up-dated medial report filed by Ms Kotelenets. Furthermore, she could have
provided her own perspective on the hardship caused by the separation with her daughter and
grand-children living in Canada. As for Ms Kotelenets’ two sons, they too could have brought to
the case their own perspective on the importance of having their grand-parents in Canada and on
their relationship with them since their childhood. In a humanitarian and compassionate
considerations analysis, which turns on the balancing of a certain number of factors, it is hard to

imagine that none of these three witnesses could have added something relevant to that analysis.

[29] In Baker v Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817, the
Supreme Court of Canada reinforced that the concept of procedural fairness “is eminently
variable and its content is to be decided in the specific context of each case” (Baker, at para 21).
It emphasized that in determining what is the content of the duty of fairness in a given set of
circumstances, consideration shall be given to the underlying notion “that the purpose of the
participatory rights contained within the duty of procedural fairness is to ensure that
administrative decisions are made using a fair and open procedure, appropriate to the decision
being made and its statutory, institutional and social context, with an opportunity for those
affected by the decision to put forward their views and evidence fully and have them considered

by the decision-maker” (Baker, at para 22, my emphasis).
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[30] As stated by my colleague Justice Robert Barnes in Wang, above, at para 15, the right to
make one's case is subject to reasonable limitations but those limitations, when they are the result
of the exercise of discretion, are to be made and applied in a principled way:

Nevertheless, it is well understood that the exercise of discretion
by a decision-maker to refuse to hear evidence on behalf of an
interested party must be carried out in a principled way even where
a party has not observed a non-mandatory procedural prerequisite.
These points are duly noted by David J. Mullan in his text
Administrative Law (Toronto: Irwin Law, 2001), where, at page
291, he discussed the elements of proper decision-making in this
context of procedural fairness:

Administrative tribunals and agencies have control over the
conduct of their proceedings and this includes the ability to
place limits on the right of parties to adduce evidence and
to make submissions in support of their position. Without
such authority, decision makers would be in the thrall of
anyone anxious to disrupt the timely operation of the
administrative process. Nonetheless, the exercise of these
powers is conditioned by a number of considerations.
Generally, it will depend on an appropriate judgment by a
tribunal that further evidence or submissions should not be
permitted on the basis of inadmissibility, irrelevance, or
repetition. An erroneous assessment on any of these bases
can lead to a reviewable denial of procedural fairness.

Far more controversial, however, is the extent of the
entitlement of tribunals to limit participatory rights simply
by reference to considerations of efficiency and the need for
the expeditious carrying out of the statutory mandate.
Indeed, even in the common situation where the relevant
legislation provides that a tribunal is to proceed
expeditiously, courts have been reluctant to allow this a
basis for denying the right to call witnesses who may add
something of relevance to the matter under consideration.
There is also precedent condemning a policy of confining
hearings to a set length at least when it can be established
that rigid adherence to the policy in the particular case
would potentially affect the normal natural justice
entitlements of a participant. (Emphasis in original)
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[31] Here, the Applicant had complied with the requirements of the Immigration Appeal
Division Rules by providing the 1AD in due time with her witness information along with a brief
statement of the purpose and substance of the witnesses testimony and by requesting an
interpreter for her mother’s testimony. According to these Rules, it is where an appellant fails to
provide witness information in due time that the IAD is expressly empowered to decide whether

to allow a witness to testify.

[32] Insuch context, Ms Kotelenets was entitled to expect that she would be in a position to
fully present her case to the IAD. This is not what happened. Being a self-represented party in
an immigration law context, Ms Kotelenets was entitled to some — if not every possible — leeway
to present her case. In such cases, the duty of procedural fairness may actually be more onerous
because self-represented parties cannot rely on counsel to protect their interests (Nemethv
Minister of Citizenship and Immigration, 2003 FCT 590, 233 FTR 301, at para 13; Law v
Canada (Minister of Citizenship and Immigration), 2007 FC 1006, at paras 15-19; Kamtasingh v

Canada (Minister of Citizenship and Immigration), 2010 FC 45).

[33] Although she had done everything that was required of her in that proceeding, she was
not afforded any leeway by the IAD. A reading of the transcript of the hearing shows that Ms
Kotelenets seemed defenceless vis-a-vis the IAD’s inquiry as to whether there was really a need
for her to call witnesses. One could say that she was totally taken by surprise. In my view, this
contributed to the 1AD crossing the line in respect of the duty of procedural fairness it owed to

Ms Kotelenets.
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[34] Finally, although one could argue, as does the Respondent, that the evidence provided by
Ms Kotelenets was sufficient to dispose of her appeal, the fact the evidence from the witnesses
she wanted to call might not assist her case is not a valid reason for refusing to hear it (Timpauer
v Air Canada, [1986] 1 FC 453). To dismiss witnesses solely based on the fact that the IAD
believed the Applicant’s testimony is an error in the qualification of the central issue of the case.
The 1AD rightly pointed to the factors which were to be considered in a special relief case.
Notably, they included, in this case, the relationship between the Applicant and her mother, the
reasons for sponsorship, the situation of both the Applicant and her mother, the existence of
dependency between the two, and the hardship the family would suffer by not being reunited.
Therefore, when assessing humanitarian and compassionate considerations that would allow for
special relief, the IAD must consider the evidence provided on the above factors. It is clear, in
my view, that some of the witnesses Ms Kotelenets wished to call could have offered evidence or

additional concerns and facts relevant to the assessment the IAD had to make.

[35] Inrefusing to hear any of the four witnesses, the IAD denied the Applicant her “day in
court”, did not pay enough attention to the fact she was self-represented and had complied with
the procedures available to her under the Rules governing the calling of witnesses, and thus
prevented her from presenting her case fully and in its entirety. As my colleague Justice Barnes
said in Kamtasingh, above, “this is a situation where the duty to allow [the applicant] to fully
present his case was sacrificed for the desire for administrative efficiency. That is not a
permissible trade-off’ (see also Singh v Canada (Minister of Employment and Immigration),
[1985] 1 SCR 177, [1985] SCJNo. 11 (QL) (SCC) at para. 70). In my view, this is what

happened in the present case.
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[36] For these reasons, | find that the IAD breached the duty of procedural fairness owed to

Ms Kotelenets. A new hearing before a different member of the IAD is therefore warranted.

[37] No question of general importance has been proposed by the parties. None will be

certified.
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JUDGMENT
THIS COURT’S JUDGMENT is that the application for judicial review is granted.
The matter is referred back to the IAD so that a new hearing may be held before a differently

constituted panel. No question is certified.

"René LeBlanc"

Judge
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