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FILE NO.
HALIFAX REGISTRY

FEDERAL COURT - TRIAL DIVISION

BETWEEN:
KATHERINE BAGNALD
APPLICANT
AND
ATTORNEY GENERAL OF CANADA
RESPONDENT

Notice of Motion

TAKE NOTICE THAT Katherine Bagnald will make a motion to the Federal Court under rule
359 of the Federal Courts Rules.

THE MOTION IS FOR an order granting an interlocutory injunction, in particular, to require the
Respondent to transfer the Applicant to an institution designated for women, until a decision is
rendered in her application for judicial review pursuant to section 18.1 of the Federal Court Act.
In the alternative, the Applicant seeks an order granting interlocutory relief of an abridgement of

timelines to facilitate an expedited hearing pursuant to Federal Court Rules 373(3) and 385.

The Applicant anticipates the motion will require one half-day, and requests that this Honourable
Court schedule a hearing to take place in Halifax during the week of February 24, 2025, or as soon

as possible thereafter.
THE GROUNDS FOR THE MOTION ARE:

1. The Applicant is a trans-woman with diagnosed gender-dysphoria who identifies as a

woman.
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2. On January 7, 2025, Parole Officer Laura Sodero (“PO Sodero”) issued the decision that
the Applicant would be transferred from provincial custody to a federal correctional

institution designated for men (the “Decision”).

3. The Applicant states that she was denied procedural fairness and natural justice as she was
not given a fair opportunity to provide submissions for the Decision and was not provided
with sufficient reasoning for the Decision, and as such the Decision is subject to review by

this Honourable Court.

4. Further, the Applicant states that the Decision is substantively unreasonable for the reasons

detailed in the Notice of Application for Judicial Review.

5. The Applicant is exercising her right to have the Decision judicially reviewed and states
that maintaining her incarceration at an institution designated for men prior to judicial
review by this Honourable Court will cause irreparable harm, as set out in the supporting

materials for this motion.

6. The moving party relies on the following legislation, Rules, or points of law:

a. Federal Court Rules 359, 366, 373, and 385
7. Such further and other grounds as this Honourable Court might allow.
THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the motion:

1. The affidavit of Katherine Bagnald, affirmed on February 7, 2025, and filed in support of

the Application for Judicial Review;

2. The affidavit of Emma Halpern, affirmed on February 12, 2025, and filed in support of

the Application for Judicial Review.

[remainder of page intentionally blank]



Dated: February 19, 2025

TO:

AND TO:

The Registrar

1801 Hollis Street, 17" Floor
Suite 1720

Halifax, NS B3J 2N4

Attorney General of Canada
c/o Department of Justice
Atlantic Regional Office
Suite 400, Duke Tower

5251 Duke Street

Halifax, NS B3J 1P3

Tel: 902-426-3282
Fax: 902-426-5514

e M

Emma Arnold

PATH Legal

85 Queen Street

Dartmouth, NS B2Y 1G7
Tel: 519-870-0094

Fax: 902-600-9793

Email: e.arnold@pathlegal.ca
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FILE NO.
HALIFAX REGISTRY

FEDERAL COURT — TRIAL DIVISION

BETWEEN

KATHERINE BAGNALD

APPLICANT

AND:

ATTORNEY GENERAL OF CANADA

RESPONDENT

Affidavit of Katherine Ethyl Bagnald, Affirmed on February 7, 2025

|, Katherine Ethyl Bagnald, of the Springhill in the Province of Nova Scotia, affirm and give
evidence as follows:
1. | am the applicant in this matter.

2. | have personal knowledge of the evidence affirmed in this affidavit, except where
otherwise stated to be based on information and belief.

3. Istate in this affidavit the source of any information that is not based on my own
knowledge, and | state my belief in that source.
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| am a transgender woman presently incarcerated in the Reception CReteqtior?) at
Springhill Institution {Springhill” ), a federal correctional centre in Springhill, Nova
Scotia. In Reception there are approximately 10-13 other prisoners with me, all of whom
are cisgender men.

In addition to my self-identification, | have been outwardly transgender since age 13 and
was provided with a gender dysphoria diagnosis at age 1ExX®&dat “A” |, attached
hereto, for a true copy of my diagnosis.

In March 2024, | was arrested, remanded, and transported to Central Nova Scotia
Correctional Facility (CNSCF’), a Nova Scotian, provincially run jail located in
Dartmouth, Nova Scotia.

| self-identified as transgender to correctional staff at CNSCF immediately upon
admission.

My gender identity was formally recognized within Correctional Services Nova Scotia, and
| was placed in Central Nova Scotia Women's Facilli§NSWF’ also referred to as the
“East Unit”) from March 2024 until late September 2024.

On or around September 25, 2024, after 13 consecutive days of segregation on the East
Unit, | was transferred from CNSWF to Southwest Nova Scotia Correctional Facility
(“SNSCP), a provincial correctional facility designated for men. This was my first time
incarcerated in a men’s institution.

| never received any written explanation for this decision.

Upon admission to SNSCF, | was placed in the C range. | was a 22-year-old female on an
open range with men without access to appropriate undergarments.

While at SNSCF, my mental health suffered exponentially due to the constant sense of
gender dysphoria produced by my confinement and a constant fear for my personal safety.

| also experienced multiple instances of verbal and sexual harassment from other
incarcerated people in direct relation to my transgender status, including comments
regarding my genitals. This experience has had detrimental effects on my mental health.

My experience at SNSCF brought back memories of previous instances of childhood
sexual abuse and victimization at the hands of men, causing me significant harm.

While at SNSCF | was sexually assaulted in my cell in C range, when a prisoner came into
my cell and forced his penis into my mouth and throat. | was also physically assaulted
numerous times resulting in bruising of my face and arms, and a bloody nose.
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In or around October of 2024, | attempted suicide at SNSCF because of the living
conditions | was subjected to and my constant feelings of hopelessness, frustration, and
fear for my personal safety this reality presented.

On or around November 20, 2024, an advocacy letter was sent on my behalf to Paulette
Mackinnon, Executive Director of Nova Scotia Correctional Services, to request that | be
reintegrated to CNSWF. The letter was written by my community supports including:
Rachel Giffin and Sheila Wildeman, East Coast Prison Justice Society; Carmel
Farahbakhsh, The Youth Project; Monika Hintz, Coverdale Justice Society; Arena
Alamino, Elizabeth Fry Society of Mainland Nova Scotia; Meg MacDonald, PATH Legal,
and Leisha Seymour, The John Howard Society of Nova Scotia. A true copy of this letter is
attached hereto &xhibit “B” .

The advocacy letter dated November 20, 2024, requested a written, clear and
comprehensive explanation for the decision of my transfer from CNSWF to SNSCF.

On December 5, 2024, my advocate, Rachel Giffin, received a response from Eileen
Collett, Deputy Superintendent of CNSWF, on behalf of Paulette Mackinnon. This

response failed to speak to my circumstances directly but stated “The recommendations put
forth in your letter are appreciated and are being considered in relation to our ongoing
evaluation of the policy, procedures and best practices as they pertain to the housing of
transgender and gender diverse individuals in custody”. A true copy of the December 5,
2024, response is attached heret&xdsbit “C” .

On December 9, 2024, | disclosed to Ms. Giffin that | was placed on a range with
individuals who were sexually exploiting me. | also shared that | did not feel safe
disclosing this information to prison staff as | feared repercussions.

On or around December 11, 2024, | was reintegrated to CNSWEF. | felt an immense sense
of relief for my personal safety and experienced a sense of hope regarding my
circumstances.

Rachel Critchley told me the decision to reintegrate me at CNSWF was not related to
previous community advocacy efforts. This statement was disheartening and upsetting to
me.

| believe CNSWF was the safest provincial facility at which | could be incarcerated.

On or around January 3, 2025, | was sentenced to two years plus a day for Robbery and
Failure to comply with a Probation Officer (sections 344(1) and 733.1(1)(a) of the
Criminal Code).
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On or around January 7, 2025, another advocacy letter was sent on my behalf with the
following regarding line: “Katherine Bagnald, Systemic Discrimination against Trans
People in NS Corrections, Urgent Need for interfacility Transfer to Nova Institution for
Women” This letter was addressed to Kelley O’Neill, Warden of the Nova Institution for
Women (Nova” ), a federal correctional facility designated for women. A true copy of this
letter is attached hereto Bghibit “D” .

The letter dated January 7, 2025 was signed by Rachel Giffin and Sheila Wildeman, East
Coast Prison Justice Society; Carmel Farahbakhsh, The Youth Project; Monika Hintz,
Coverdale Justice Society; Arena Alamino, Elizabeth Fry Society of Mainland Nova
Scotia; Meg MacDonald, PATH Legal; Leisha Seymour, The John Howard Society of
Nova Scotia; Sue Bookchin, Be the Peace Institute; Sarah Odimon, Avalon Sexual Assault
Centre; and numerous other advocates and certified trauma therapists with whom I've
worked.

CSC never provided a response to the letter dated January 7, 2024.

On January 14, 2025, | was transferred from CNSWF to Springhill despite my wishes and
advocacy efforts to be placed at Nova.

Not a single member of my support network was alerted of my transfer, despite my
advance efforts to provide consent for CSC to speak openly with my supports.

My Preliminary Assessment Report, written Parole Officer Laura Sodero, indicated that |
was transferred to Springhill rather than Nova was because CSC did not have enough
information for to allow me to be placed there for my intake assessment. A true copy of my
Preliminary Assessment Report is attached herexlabit “E” . This was the only

written explanation for my transfer that | received.

On January 16, 2025, a legal advocacy letter was written by PATH Legal lawyer, Emma
Arnold, to the Deputy Commissioner for Women, Amy Jarrett. A true copy of this letter is
attached hereto &xhibit “F” .

| was overcome with fear and anxiety upon learning of my transfer to Springhill. A sense
of hopelessness for my circumstances returned.

Since my transfer to Springhill, | have not been provided clothing which is appropriate to
my gender. | have had to alter the men’s clothing that was provided to me. | have self
harmed since my arrival here, because the environment is triggering, and | do not feel safe
here. | desperately want to be in an institution that corresponds to my gender.



008

SWORN TO at Sg'nghill in the Province of
Nova Scotia, this 47 day of February, 2025,
before me:

EMMA HALPERN
Barrister and Solicitor of the Supreme Court
of Nova Scotia

KAT E L BAGNALD



2025 File No.

This is Exhibit “A” referred to
in the affidavit of Katherine Bagnald,

sworn before me on
February 7, 2025.

Emma Halpe(Ln

Barrister and Solicitor of the
Supreme Court of Nova Scotia
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02 Oct 2020

IVK HEALTH CENTRE

Health Records Department
58505980 University Avenue
PO Box 9700, Halifax

Nova Scotia B3K 6R8 Canada

Dr. John W. McNab

3254 Highway 2
PO Box 2160

Fall River, NS B2T 1Ké

RE: BAGNALD, KAYLEM ERIC

Unit #: K00482866

Date of Birth: 01 Max 2003

HCH: 0011582475

Address: 71 CELTIC DRIVE
DARTHOUTH, NS B2Y 3GS

Phone #: 902 579-6123

Next of Kin: OLSEN,JESSICA

Rpt #: 0210-0149

Location Code: CALLDIEN

Seen in Clinic: 02 Oct 2020

Deaxr Dr. McNab:

S=en in Endocrine Transhealth Clinic on October 2, 2020.

CURRENT GROWTH PARAMETERS BY PATIENT REPORT:

Height: 188 cm.

Veight: 68.2 to 72.7 kg.

BMI:

19 to 20.5.

CURRENT HEDICATIONS:
Prescribed Seroquel., but has currently run out of refills.

PROBLEM LIST:

1. Transgender male-to—female, starting feminizing hormone therapy.

2. Post-traumatic stress disorder.
3. Substance use disorder.
4 Borderline personality disorder.

HISTORY:

I met with Kaylem, who prefers the name Kat, and identifies as a wonan
using female pronouns, on October 2, 2020. This meeting occurred by
Zoom in place of a face-to—face visit due to the ongoing pandemic. The
purpose of this visit was to discuss hormone therapy for gendexr
dysphoria.

Kat is 17 years 6 months. She has been referred by Selene Etches, and
has completed a hormone readiness assessment with her therapist, Rob
Bartlett. Rob indicates that Kat meets criteria for a diagnosis of
gender dysphoria and eligibility criteria for hormone therapy.

Kat has quite a complicated mental health history, which I will not go

Page 1 of ¢
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BAGNALD, KAYLEM ERIC
K00482866

0271020

Rpt #: 0210-0149

into in detail here. She is currently being followved by Dr. Jennifer
Cumming., as well as Rob Bartlett. She has also seen Dr. Etches to
evaluate for substance abuse.

I had previously arranged to ses Kat in person in the Transhealth
Endocrinology Clinic prior to the pandemic; however., she did not show up
and, ultimately, we learned that she had left the home and could not be
reached. We were vaiting for contact information in crder to reschedule
this and ultimately Rob Bartlett was able to facilitate us to connect
with Kat.

Kat tells me that she identifies as a woman and has openly done so for
the last J years. However, looking back, even around the age of 10, she
was aware that she was identifying as female. During that time, she
researched and figured out exzactly what her feelings were and
ultimately, disclosed to her friends a little over 3 years ago. She
says the response was surprisingly good. She subsequently told her
parents and this also went well. She currently identifies her mother
and stepfather as her greatest supports.

Kat has ressarched hormones and is aware of the possibility of blood
clots and the interaction with cigarette smoking. She is avare of the
possibility of infertility, although she thought it was an absolute that
estrogen would cause infertility, which is not the case. She is looking
forward to feminization, specifically breast development. Ultimately,
she has also researched about bottom surgery and knows that she deoes
want this, but is not exactly sure when.

With respect to puberty, Kat curyently has completed male pubexrty. Her
height is 6 foot 2 inches. Che shaves every 2 to 3 days. CShe says that
she feels dysphoric vhenever she walks past a mirror, but what she tries
to do is what she calls "exposure therapy." by loocking in mirrors
frequently. She is able to manage her own personal hygiene. GShe says
getting dressed also makes her feel dysphoric. She currently tucks
genitalia using a gaff, which she takes off at home, and a padded bra.
She has had any discomfort related to tucking , but has esxperienced
redness on her skin related to the bra.

PAST MEDICAL HISTORY:

Much of her past medical history is mental health history and this is
well documented previously in Meditech. She has had multiple
hospitalizations for suicide attempts with the most recent being in July
of this year. She has also had multiple Emergency Room visits for
suicidality and bizarre behavior. She has used multiple substances in
the past. Again, this is well documented in Dr. Etches' lstter. She
says, currently, the only substances she is using are cigarstte smoking,
marijuana and alcochol. She has been prescribed Seroquel she says for
slesep and stress, but she has currently run out and is awaiting an
appointment with Dr. Cumming to refill this.

She reports no allergies. Her immunizations are up to date.

SOCIAL HISTORY:

Page 2 of 6
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BAGHALD, KAYLEM ERIC
K0o482866

02-10-20

Rpt #: 0210-0149

Kat was living in Truro in a homeless shelter for a few months from the
spring on, but has besn back home with her mother for the last month.
She says that things are going alright back at home and she is getting
along with her mother and stepdad. She refers to her stepdad as “cool.”
She has 3 younger siblings who live with her father. She says she has
somevwhat of a relationship with her father. Other notes on meditech
have indicated that her dad is supportive of her gender identity. Kat
says that her mnom works from home selling car and home insurance and
does have a drug plan, Her stepdad works in demolition and construction
but is not working right now due to the pandemic. Her father is a
security manager and she is unsure if she has coverage through her dad's
plan. Kat states that she identifies her romantic attractions as being
pansexual. She recently was in a relationship with a cis male, but they
have recently broken up.

Kat says her friends at the moment are those from Hub, which was a
shelter she stayed in, in Truro, and she has bkeen keeping in touch with
them. She is not currently in school. She completed as far as grade 9
and part of grade 10. She is currently enrolled in a GED program, but
will not attend until likely next year. She would like to start looking
for work until this time. She reports that she smokes half a pack of
cigarettes per day and is trying to quit and maybe take up vaping
instead. I encouraged her to talk with Dr. Cumming about her desire to
quit smoking. She smokes a couple of joints per day of cannabis as
well. She describes her mood as being neutral at the moment. She says
that she has not had suicidal thoughts recently and has not self-harmed
for a "long time". We did briefly talk about her Emergency Department
visits for suicide attempts. and she said that there were too many to
discuss.

FAMILY HISTORY:

Kat has 3 younger sisters, ages 10 to 16. She is unsure of their mental
health or medical history. Her father., she reports. has asthma and her
nom 1s healthy. There is breast cancer on mom's side of the family., but
the only person she could identify was her great grandmother, but she is
avare of other family members on mom's side.

REVIEW OF SYSTEMS:

Kat reports that she gets headaches every few davs, but thers are no red
flags associated with these headaches. and no naussa or wvomiting. She
used to restrict food, but currently denies doing so. She does skip a
neal from time to time. She has occasional abdominal pain., constipation
or diarrhea. The remainder of the review of systems was negative.

IMPRESSION AND PLAN:

Kat is a 17-year 6-month-old transgender female. She has besn diagnossd
with gender dysphoria and completed a hormone readiness assessment,
indicating readiness for hormone therapy. I, hence, have proceeded with
a discussion about hormone therapy today. Kat had the consent forms for
Lupron, Spironolactone and estrogen. For androgen blockade, she would
like to proceed with Spironolactone.

I have discussed that Spironolactone is used as an antihypertensive, but
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BAGNALD, KAYLEM ERIC
K00402866

02-10-20

Rpt #: 0210-0149

commonly used as an anti-androgen in both cis and trans women. It works
by blocking testosterone effect. Hence, it will reduce erections and
ejaculations, as well az libido. Estrogen will also contribute to these
effects, Spironolactons can lower potassium levels but can become
dangerously low, in the context of dehydration. Hence, if there is a
rigk of dehydration such as a vomiting illness, Kat should discontinue
the Spironolactone until hydration is back to normal. I also discussed
that Spironolactone can cause some GI upset and for this reason, we will
increase the dose slowly starting at 25 mg twice daily, with a slow
increase up to 100 mg twice daily. The dose can go up above this,
depending on effectivensess,

With regard to estrogen therapy, I have reviewved my consent document for
estrogen. I discussed that the feminizing effects of estrogen can take
several years., Unlike spironolactone which does not have permanent
effects, estrogen therapy has irreversible effects. Once breast
developnent occurs, even if estrogen were discontinued, this would be a
pernanent effect. Other nonpermanent effects include sof ter skin,
reduction in muscle mass and body strength and slightly slower hair
growvth. Estrogen will not raiss the pitch of the voice, nor will it
take awvay the Adam's apple. or change the bony structures. There may be
fat redistribution as well to a more feminine pattern. I also discussad
that estrogen will causes a reduction in testosterone from the testicles,
and also may lead to reduced sperm maturation.

The effects on sperm maturation can be permanent and may not come back
to normal even if estrogen were discontinusd. Hence, we discussed the
option of sperm banking and Kat, at the moment, is not interested in
hearing more from the private fertility clinic because she was worried
about the cost, but she will think about this and let ne know if she
would like me to make a referral to discuss this further, I did also
discuss that although estrogen can lead to reduced fertility, that it
should never be used as a method of birth control and Kat would still
need to protect herself against sexually transmitted infections or
pregnancy risk, to her partner, should she be sexually active with a
cis female. I also discussed that the risk of breast cancer with
estrogen is unknown, but that the risk would be higher in the contest of
a family history. However, typically the risk of breast cancer
increases only with first-degres relatives with breast cancer, which is
not known to be the case for Kat.

The main medical risk with estrogen therapy is increased risk of venous
thromboenbolism and we discussed what some synptoms and signs could be,
should this develop. The risk of blood clot increases in smokers and we
discussed that might be the reason, if Kat is interested in smoking
cessation, to have further discussions with her doctors. I also
discussed that although estrogen does not cause prolactinoma, that if a
prolactinoma were present, estrogen may increase growth of the
prolactinoma.

There may be as yet unknown long-term side effects of estrogen that we
do not yet know.

Page 4 of 6
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BAGNALD, KAYLEK ERIC
Ko0482866

02/10-20

Rpt #: 0210-0149

Kat wishes to proceed with estrogen therapy.

The plan is as follows:

1. I have emailed a requisition for the following blood work: Fasting
lipid profile, glucose, CBC, Alec, ALT, AST, sodium, potassium, urea,
creatinine, LH, FSH, testosterone, estradiol and prolactin. Results
were not yet available at the time this letter was signed.

2, Once I have results of the blood work, I will call in scripts for
the following: Spironolactone 25 mg twice daily to be increased weskly
up to 100 ng twice daily, and Estrace 0.5 ng once daily to bs increased
in 3 months to 1 mg once daily.

3, I will provide ny contact information to Kat in the email that I
send her with the requisition.

I will plan to see Kat again in follow up in 6 months' time and at that
point. we will discuss transfer to adult care.

Sincerely.

Electronically signed by Arati Sharadchandra Mokashi on 19 Oct 2020
05:30:47 PH

Arati Mokashi, MD, FRCPC
Pediatric Endocrinologist

CC: Dr. Jennifer Cumming : Dr. John W. HcNab ; Dr. Selene Etches ;7

/CN

Transcribed: 02 Oct 2020 11:04:34

Dictated: 02 Oct 2020 09:36:50

Last Edit: 19 Oct 2020 05:30:46 PM by mokaas
eScription ID: 807047

0P0123745-20

CONFIDENTIAL WARNING: 72is report contains confidsntizl perscaal
Information and 15 1ntendsd only for the use of the individual to
whaor It 15 addressed. IF the readsr of this nessages 1s not the
ntended recipicsnt. you are bercehy notified that any distribution

ar capring of this report 1s strictly ppabibited. IF you bawvs
received tAls report In aerror. please notify Iranscription fepartacnt
Innediately by telsphons st (902) 470-8598 ar fax ("9075) 470-2665

and destroy this report.

If you have any questions about your appointment, contact the clinic
directly.
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BAGNALD, KAYLEM ERIC
K00482866

02-10-20

Rpt #: 0210-0149

x»xxxReceived Reports are not to be redirected to an email account
via scanning or faxing technology=sxx

¢Electronically Signed> 19-10/20 1730 Arati Sharadchandra Mokashi
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File No.

This is Exhibit “B” referred to
in the affidavit of Katherine Bagnald,

sworn before me on
February 7, 2025.

=¥

E

ima Halpern

Barrister and Solicitor of the
Supreme Court of Nova Scotia
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PEOPLE'S ADVOCACY AND
TRANSFORMATIONAL HUB

EAST COAST PRISON

JUSTICE SOCIETY

6061 University Avenue,
PO Box 15000, Halifax, NS
85 Queen Street, Dartmouth NS B3H 4R2

B2Y 1G7

November 20, 2024

via Email

TO: PAULETTE MACKINNON
Executive Director of Nova Scotia Correctional Services
Paulette.mackinnon@novascotia.ca

Re: Katherine Bagnal, Southwest Nova Scotia Correctional Facility, Systemic
Discrimination Against Trans People in NS Corrections

We write today regarding Ms. Katherine Bagnal (she/her) who is currently incarcerated in a
provincial jail designated for men, Southwest Nova Scotia Correctional Facility (SWNSCF). Ms.
Bagnal has verbally authorized us to advocate on her behalf on the issues we raise in this letter.

Ms. Bagnal has recently been moved out of CNSCF’s East Unit to a range designated for men at
SWNSCF. We believe Ms. Bagnal's experience highlights a broader issue of systemic
discrimination — which we suggest is expressive of transphobia and transmisogyny -- within
Nova Scotia Corrections. Specifically, when gender-diverse individuals seek placement in a
women’s unit but encounter challenges in CNSCF’s East Unit, policy (explored further below)
allows for their transfer to another facility. However, no other facilities are able to provide
appropriate accommodation, as CNSCF’s East Unit is the only women’s unit within Nova Scotia
Corrections. This produces a situation of intolerable conditions of confinement for trans women
which we suggest constitutes systemic discrimination.

While legitimate and urgent issues may at times prevent placement in the East Unit, placing
trans women on a men’s range or in close confinement are not acceptable alternatives. The
placement and transfer decisions described amount to authorization of the ongoing torture of
those we write on behalf of (both Ms. Bagnal and another, anonymous caller) today. We are
deeply concerned for both the immediate safety of the gender diverse individuals currently



018

PEOPLE'S ADVOCACY AND
TRANSFORMATIONAL HUB

EAST COAST PRISON

JUSTICE SOCIETY

6061 University Avenue,
PO Box 15000, Halifax, NS

85 Queen Street, Dartmouth NS B3H 4R2
B2Y 1G7

directly impacted by Nova Scotia Correctional policy and decision-making described herein, and
for the lives of future gender diverse individuals who may be similarly harmed.

Ms. Bagnal’s Experience

Ms. Bagnal is a transgender woman who, on September 25, 2024, was subject to a transfer
from Central Nova Scotia Correctional Facility’s (CNSCF) East Unit to SWNSCF. Prior to that
transfer, she was held in segregation on the East Unit for a prolonged period.

ECPJS became aware of Ms. Bagnal’s circumstances following a referral from a community
partner. Ms. Bagnal and Visiting Committee Coordinator, Rachel Giffin, spoke privately on
October 22, 2024. During this call, Ms. Bagnal advised that while at CNSCF’s East Unit, she and
another inmate were found in each other's rooms. Security camera footage later reviewed
indicated that Ms. Bagnal and the other inmate were engaging in sexual acts. This resulted in
Ms. Bagnal being placed in segregation on a level 3 disciplinary charge. Following adjudication,
Ms. Bagnal was informed that the other party had made a sexual assault allegation. Ms. Bagnal
was then made aware that she would be transferred to SWNSCF and an investigation into the
allegation would commence. Ms. Bagnal asserts that any sexual acts were consensual. Ms.
Bagnal believes this is clear through both video camera footage and in her journal where she
details the development of her relationship with the other party. At the time Ms. Bagnal spoke
to ECPIJS, no charges related to the allegation had been laid.

Ms. Bagnal’s treatment upon being transferred out of the East Unit has not been safe,
respectful or affirming. Ms. Bagnal is a young woman placed on an open men's range who is
now subject to the vulnerabilities this reality presents. Ms. Bagnal has voiced to ECPJS as well as
her other community support, that her mental health has suffered exponentially since being
transferred. Ms. Bagnal is now faced with a constant sense of gender dysphoria produced by
her confinement in a setting that is inappropriate to and inconsistent with her gender. She has
also reported verbal and sexual harassment from other incarcerated people about her trans
status. We are deeply concerned for Ms. Bagnal’s physical safety, as well as the detrimental
effects this experience is having and will have on her mental health.
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@ Outlook

Fw: KB Nova Advocacy Letter

From: Rachel Gi n

Sent: Friday, November 29, 2024 5:26 PM

To: Emma Halpern <e.halpern@pathlegal.ca>; Anna Mancini <Anna.Mancini@nslegalaid.ca>
Subject: KB Nova Advocacy Leter

Hello Anna and Emma,

Atached below is the KB Nova advocacy leter. Please make any edits you see fit. | would be happy to
make any final adjustments Monday morning.

Thanks!!
Rachel

2024.11.27 Bagnald Nova Leter.docx

Rachel Gi n (She/They), BSW

Visitng Commitee Coordinator

East Coast Prison Justce Society

6061 University Avenue, PO Box 15000

Halifax, NS, B3K 4R2

www.eastcoastprisonjustce.ca

ECPIS is located in Mi’kma’ki, the ancestral and unceded territory of the Mi’kmagq people. We are all
Treaty people.
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FILE NO.
HALIFAX REGISTRY
FEDERAL COURT
Between:
KATHERINE BAGNALD
Applicant
AND
THE ATTORNEY GENERAL OF CANADA
Respondent

Applicant’s Memorandum of Fact and Law

Please accept the following written submissions on behalf of the Applicant in the above-noted

matter.

BACKGROUND OF FACTS

1. The facts of this matter are set out in the affidavits of the Applicant, Katherine Ethyl
Bagnald, and Emma Halpern.

2. Briefly, the Applicant is incarcerated in the Regional Reception Centre at Springhill
Institution, a federal penitentiary designated for men located in Springhill, Nova Scotia.
The Applicant is a twenty-one-year-old transwoman, serving her first federal sentence of

two (2) years for Robbery and Failure to Comply with a Probation Order.

3. Prior to sentencing, the Applicant was incarcerated in a unit designated for women within
a provincial correctional facility. The Applicant was sentenced on January 2, 2025, and

was transferred to a federal correctional facility designated for men on January 14, 2025.
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4. Shortly before her transfer, the Applicant received a decision from Parole Officer Laura
Sodero dated 7 January 2025 indicating that the Applicant would be held in an institution
designated for men while her Offender Intake Assessment (“OIA”) was completed. The
reason provided was that Correctional Services Canada (“CSC”) did not have sufficient
information to determine whether the Applicant could be housed at an institution

designated for women.

5. A series of advocacy efforts aimed at securing the Applicant’s placement in an institution
aligned with her gender identity began before her sentencing and continued through

January and into February. These efforts included:

a. January 7, 2025 — A letter advocating for the Applicant’s transfer from provincial
custody to the Nova Institution for Women (“Nova”) was sent by Rachel Giffen
(Support Worker from the East Coast Prison Justice Society) to Kelley O’Neill
(Warden of Nova).

b. January 15, 2025 — Fiona Traynor (Lead Regional Advocate, Atlantic Region, of
the Canadian Association of Elizabeth Fry Societies (“CAEFS”)) sent an email to
Kelly O’Neill indicating CAEFS’s support of the Applicant’s transfer from
Springhill Institution to Nova.

c. January 16, 2025 — A letter advocating for the Applicant’s transfer from Springhill
to Nova, or an alternative institution designated for women, was sent by the
Applicant’s legal counsel to Amy Jarette, the Correctional Services Canada’s

Deputy Commissioner for Women.

d. January 28, 2025 — Dawn Laite (Deputy Warden of Springhill Institution) replied
to Fiona Traynor’s 15 January 2025 email indicating that the Applicant would

remain at Springhill Institution until her OIA was completed.

e. February 11, 2025 — Amy Jarrett replied to Emma Arnold’s 16 January 2025 letter
confirming that the Applicant would remain at Springhill Institution until her OIA
was completed. Deputy Commissioner Jarrett further indicated that she would not

render a decision about the Applicant’s transfer to an institution designated for

2
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women until she received and reviewed: Completed Assessment for Decision for
Offender’s Security Level and Penitentiary Placement; file information regarding
index offence and criminal history; and recommendations from both sending and

receiving institutions.

6. The Applicant remains incarcerated at Springhill Institution, where her mental health and
well-being are at heightened risk. Her placement in a facility that does not align with her
gender identity has exacerbated her gender dysphoria, and caused severe psychological

distress.

7. The Applicant seeks relief by way of an application for judicial review in the Federal Court,
to reverse the Respondents’ decision to incarcerate her at an institution designated for men
during her OIA. This motion seeks an interlocutory injunction requiring the Respondents
to transfer the Applicant to an institution designated for women while her OIA is
completed. The Applicant asks that this interlocutory injunction remain in place until this

application can be heard on its merits.

ISSUES

8. This motion concerns two primary issues:

a. Should this Honourable Court grant the Applicant’s motion for an interlocutory
injunction and order the Respondents to suspend the involuntary transfer until a

decision is rendered on the application for judicial review?

b. In the alternative, should this Honourable Court grant the Applicant’s motion for

interlocutory relief and order that the application be heard on an expedited basis?

LAW AND ARGUMENT

Relevant Legislation

9. The Federal Court is authorized to grant interlocutory injunctions by Federal Court Rule

373:
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Availability
373 (1) On motion, a judge may grant an interlocutory injunction.

Undertaking to abide by order

(2) Unless a judge orders otherwise, a party bringing a motion for an interlocutory
injunction shall undertake to abide by any order concerning damages caused by the
granting or extension of the injunction.

Expedited hearing

(3) Where it appears to a judge that the issues in a motion for an interlocutory
injunction should be decided by an expedited hearing of the proceeding, the judge
may make an order under rule 385.

Evidence at hearing

(4) A judge may order that any evidence submitted at the hearing of a motion for
an interlocutory injunction shall be considered as evidence submitted at the hearing
of the proceeding.

10. Federal Court Rules 358-371 provide the guidelines for filing a motion. Furthermore, the
Court may set down dates to hear a motion, or give any directions or make any orders that

are necessary to ensure the just and expeditious determination of the proceeding:

385 (1) Unless the Court directs otherwise, a case management judge or a
prothonotary assigned under paragraph 383(c) shall deal with all matters that arise
prior to the trial or hearing of a specially managed proceeding and may

(a) give any directions or make any orders that are necessary for the just,
most expeditious and least expensive determination of the proceeding on its
merits;

(b) notwithstanding any period provided for in these Rules, fix the period
for completion of subsequent steps in the proceeding;

(¢) fix and conduct any dispute resolution or pre-trial conferences that he or
she considers necessary; and

(d) subject to subsection 50(1), hear and determine all motions arising prior
to the assignment of a hearing date.
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Legal Test for Injunction

11. In RJR-MacDonald Inc. v. Canada [1994] 1 SCR 311 [RJR-MacDonald], the Supreme
Court of Canada laid out a three-stage test for courts to apply when considering an

application for either a stay or an interlocutory injunction:

43 Metropolitan Stores adopted a three-stage test for courts to apply when
considering an application for either a stay or an interlocutory injunction. First, a
preliminary assessment must be made of the merits of the case to ensure that there
is a serious question to be tried. Secondly, it must be determined whether the
Applicant would suffer irreparable harm if the application were refused. Finally, an
assessment must be made as to which of the parties would suffer greater harm from
the granting or refusal of the remedy pending a decision on the merits. It may be
helpful to consider each aspect of the test and then apply it to the facts presented in
these cases.

[emphasis added]

12. However, the test for injunction should not be applied mechanically. In Saint Mary’s
University v. Atlantic University Sport, 2017 NSSC 294, Associate Chief Justice Smith

adopted the following passage from Injunctions and Specific Performance (Toronto:

Thomson Reuters Canada Limited, Looseleaf, updated to 2018):

48 In Injunctions and Specific Performance (Toronto: Canada Law Book,
looseleaf), Sharpe J. warns against taking too formalistic an approach when dealing
with an injunction motion, stating at 2.600 to 2.630:

Although reference has been made throughout the discussion to the
American Cyanamid formula, it now seems clear that neither it nor its
adoption by the Supreme Court of Canada should be applied mechanically.
As already noted, there has been a significant retreat from the assertion that
consideration of the merits should never play an important role. The
seeming rigidity of the remaining items in the formula is also regrettable,
and the direction given by Cyanamid and RJR-MacDonald should be seen
as guidelines rather than firm rules. The terms "irreparable harm", "status
quo" and "balance of convenience" do not have a precise meaning. They are
more properly seen as guides which take colour and definition in the
circumstances of each case. More importantly, they ought not to be seen as
separate, water-tight categories. These factors relate to each other, and
strength on one part of the test ought to be permitted to compensate for
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weakness on another. The Manitoba Court of Appeal has quite properly held
that "it is not necessary . . . to follow the consecutive steps set out in the
American Cyanamid judgment in an inflexible way; nor it is necessary to
treat the relative strength of each party's case only as a last step in the
process". A similar view was expressed by the Saskatchewan Court of
Appeal:

. . the strength of case, irreparable harm and balance of convenience
considerations, although prescribed and necessary parts of the analysis
mandated by the Supreme Court, are nonetheless not usefully seen as an
inflexible straightjacket. Instead, they should be regarded as the framework
in which a court will assess whether an injunction is warranted in any
particular case. The ultimate focus of the court must always be on the justice
and equity of the situation in issue. As will be seen, there are important and
considerable interconnections between the three tests. They are not
watertight compartments.

Treating the checklist of factors as a "multi-requisite test" will often produce
results which do not reflect the balance of risks and do not minimize the risk
of non-compensable harm. As Lord Hoffman stated, a "box-ticking
approach does not do justice to the complexity of a decision as to whether
or not to grant an interlocutory injunction".

The list of factors which the courts have developed -- relative strength of
the case, irreparable harm and balance of convenience -- should not be
employed as a series of independent hurdles. They should be seen in the
nature of evidence relevant to the central issue of assessing the relative risks
of harm to the parties from granting or withholding interlocutory relief.

[Citations omitted]

Serious Question to be Tried

13. The first part of the test for injunction presents a low threshold: R/R-MacDonald, supra,
para 49. The Court should determine whether this part of the test has been satisfied "on the
basis of common sense and an extremely limited review of the case on the merits": RJR-

MacDonald, supra, para 78.

14. The Applicant’s application for judicial review raises serious questions regarding lack of
procedural fairness and substantive unreasonableness of the Decision. The evidence

suggests that she was transferred to an institution designated for men without adequate

6
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justification or due process and given insufficient reasoning, thereby depriving her of a
meaningful opportunity to make submissions. This is contrary to her rights pursuant to
Commissioner’s Directive 100 and Commissioner’s Directives 705 (and related). The
Decision unreasonably fails to consider, inter alia, the Applicant’s gender identity, the
impact of the placement on her mental health and safety, the risk of violence and
harassment, and the established principles of human rights, Charter rights, and correctional

policy regarding the treatment of transgender individuals.

15. The Applicant has discharged her burden of demonstrating there is a serious issue at stake

such that this element of the test is met.

Irreparable Harm

16. The Supreme Court in R/R-MacDonald, supra, described this second stage of the test as

follows:

58 At this stage the only issue to be decided is whether a refusal to grant relief
could so adversely affect the applicants' own interests that the harm could not be
remedied if the eventual decision on the merits does not accord with the result of
the interlocutory application.

59 "lrreparable™ refers to the nature of the harm suffered rather than its magnitude.
It is harm which either cannot be quantified in monetary terms or which cannot be
cured, usually because one party cannot collect damages from the other. Examples
of the former include instances where one party will be put out of business by the
court's decision; where one party will suffer permanent market loss or irrevocable
damage to its business reputation; or where a permanent loss of natural resources
will be the result when a challenged activity is not enjoined. The fact that one party
may be impecunious does not automatically determine the application in favour of
the other party who will not ultimately be able to collect damages, although it may
be a relevant consideration.

[citations omitted]

17. Where there is evidence that an event will cause some level of irreparable harm to the
Applicant, this element of the injunction test will be made out: Deviin v. R., 2020 NSSC
238 [Devlin], para 11. In the context of continued placement in a correctional facility that

does not align with an individual’s gender identity, evidence that such placement would
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cause psychological distress establishes irreparable harm. The stresses and harms resulting
from such placement cannot be undone by a later transfer to an institution designated for
women: Devlin, supra, para 12. Rather, these harms will continue to accumulate for the
duration of the Applicant’s detention in an institution designated for men and cannot be

reversed.

18. The Applicant is extremely distressed at the prospect of being held in an institution
designated for men for any longer than she’s had to ensure already and vehemently opposes
her continued detainment in an institution designated for men on several health and
practical grounds. First, the Applicant’s incarceration at Springhill is seriously harming her
mental health. Gender dysphoria arises when a person's gender identity does not align with
their assigned sex at birth, often resulting in significant psychological distress. In the
context of incarceration, placement in a facility that does not align with a person’s gender

identity exacerbates this distress, leading to severe and compounding harms.

19. Being housed in a men’s institution despite identifying as a woman exposes the Applicant
to heightened risks of harassment, violence, and sexual assault, in addition to the daily
psychological toll of being forced to exist in an environment that negates her identity. The
misgendering, denial of gender-affirming care, and lack of access to appropriate facilities,
such as clothing, can lead to anxiety and depression, amongst other psychological harms.
These harms are not abstract or speculative; the Applicant has and continues to experience
them all. Crucially, they cannot be undone by a later transfer to a women’s facility, as the
cumulative psychological damage and trauma endured during the period of misplacement

may have lasting consequences.

20. The psychological harms experienced by the Applicant have also progressed into physical
harms. The Applicant is resorting to self-harm as a means of coping with the negative and

traumatic environment in which she’s detained.

Balance of Convenience

21. In RJR-MacDonald, supra, the Court described the third and final element of the injunction

test in these terms:
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62 The third test to be applied in an application for interlocutory relief was
described by Beetz J. in Metropolitan Stores at p. 129 as: "a determination of which
of the two parties will suffer the greater harm from the granting or refusal of an
interlocutory injunction, pending a decision on the merits". In light of the relatively
low threshold of the first test and the difficulties in applying the test of irreparable
harm in Charter cases, many interlocutory proceedings will be determined at this
stage.

63 The factors which must be considered in assessing the "balance of
inconvenience" are numerous and will vary in each individual case. In American
Cyanamid, Lord Diplock cautioned, at p. 408, that:

[1]t would be unwise to attempt even to list all the various matters which
may need to be taken into consideration in deciding where the balance lies,
let alone to suggest the relative weight to be attached to them. These will
vary from case to case.

He added, at p. 409, that "there may be many other special factors to be taken into
consideration in the particular circumstances of individual cases."

22. The Applicant will suffer greater damage if she is held in an institution designated for men
prior to the completion of her OIA and penitentiary placement than the Respondents will
suffer if the injunction is granted. As detailed earlier in these submissions, the Applicant

remains at risk of diverse and serious harms while incarcerated at Springhill Institution.

23. The Applicant does not pose a risk to the safety of the offenders, staff, or the institution at
large at Nova or other institutions designated for women such that the balance of
convenience favours the Respondents. There is no evidence to suggest that the Applicant
requires heightened security measures or alternative accommodations that would impose a
burden on CSC significant enough to outweigh the serious and ongoing harm she is

experiencing.
24. The balance of convenience favours the Applicant.

CONCLUSION

25. The Applicant submits that she has met the test for interlocutory injunction. The Applicant

respectfully requests that this Honourable Court grant this motion with costs.
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All of which is respectfully submitted this 19" day of February 2025.

Yours very truly,

Cea Y]

Emma Arnold -~
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