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A)

PART I - OVERVIEW AND STATEMENT OF FACTS
Overview

The judgment for which leave to appeal is sought in this case does not raise an issue of public
importance warranting this Court’s consideration. It involves the application of the statutory
bar contained in section 236 of the Federal Public Sector Labour Relations Act,! (FPSLRA)

to the employment-related claims raised by the Applicant.

The Applicants include federal Government employees and others challenging the
employer’s policies relating to vaccination in light of the COVID-19 pandemic. Rather than
pursuing a grievance, as the employees were entitled to do, they elected to sue, alleging
intentional torts and Charter violations, among a slew of frivolous and vexatious claims.
Following the guidance of this Court in Weber? and Vaughan®, the Courts below focussed on
the essential character of the matters raised in the Statement of Claim, and concluded that the
employer’s policy “was a term and condition of employment and thus subject to grievance
under section 208 of the FPSLRA”.* As such, they held that this action was barred by the
combined operation of sections 208 and 236 of the FPSLRA.

There is no conflict in the law respecting section 236 of the FPSLRA. The judgment of the
Federal Court of Appeal is one of several decisions where Canadian courts have resisted
taking jurisdiction in the face of a binding grievance regime, recognizing that the prospect of
concurrent civil actions undermines statutory and internal recourse mechanisms. This
deferential posture is codified by section 236 of the FPSLRA, which provides that the
grievance rights afforded to federal public servants are in lieu of any right of action that
employees may have in relation to a grievable issue. Lower courts have uniformly held that
once it is established that the matter in dispute may be the subject of a grievance, the

grievance process cannot be circumvented by separate action.

! Federal Public Sector Labour Relations Act, SC 2003, ¢ 22,52

2 Weber v Ontario Hydro, [1995] 2 SCR 929, 1995 CanLlII 108 [Weber].

3 Vaughan v Canada, 2005 SCC 11 [Vaughan).

4 Adelberg et al v Canada et al, 2024 FCA 106 at para 55 [Adelberg FCA].
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B)

The Proceedings Below
(1) The Allegations in the Statement of Claim

The Applicants’ Statement of Claim (Claim) was brought in the Federal Court. It included
allegations of breaches of the Charter, claims for tort damages, as well as remedies not

available in the context of civil actions such as administrative and interlocutory remedies.’

Approximately two-thirds of the Applicants are federal Government employees who are
subject to the FPSLRA.® All of the claims of the Government employee Applicants subject
to the FPSLRA relate to their terms and conditions of employment.” The Applicants brought
claims primarily against the employer’s policies, principally the Treasury Board of Canada’s
(“Treasury Board”) Policy on COVID-19 Vaccination for the Core Public Administration
Including the Royal Canadian Mounted Police (the “Policy”), alleging that the Policy caused

them harm and damages because they chose not to be vaccinated against COVID-19.

The remaining Applicants are not subject to the FPSLRA bar.® The Applicants who are not
employed by the Crown alleged that the Crown was liable for their employers adopting

similar policies.

The Court of Appeal distilled the essential character of the Applicants’ allegations with
respect to the employer’s Policy. It found that:

It is not disputed that the plaintiffs who were employed by
organizations other than the RCMP could have filed grievances under
section 208 of the FPSLRA challenging the TB Policy or its application
to them. As noted, the TB Policy was a term and condition of
employment and thus subject to grievance under section 208 of the
FPSLRA, which allows the employees of the organizations listed in
Schedule “A” to the Federal Court’s Reasons other than the RCMP to
file grievances relating to their terms and conditions of employment.’

3 Adelberg et al v Canada et al, 2023 FC 252 at paras 31, 45, 53, and 54 [Adelberg FCT; Statement
of Claim at paras 1-5, Appeal Book, Tab D1, at pp 164-172.

% Adelberg FC at para 6; Schedule “A”.

" Adelberg FC at paras 31-32.

8 Adelberg FC at para 7; Schedule “B”.

? Adelberg FCA at para 55.
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(2) The Crown’s Motion to Strike

8. The Crown moved to strike out the Statement of Claim on the ground that the matters
complained of in the Claim were grievable pursuant to section 208 of the FPSLRA, and that
the action was barred by section 236 of the FPSLRA. Section 208 of the FPSLRA gives
employees in the federal public service the right to grieve the interpretation or application of
a provision of inter alia a direction or instrument that deals with the terms and conditions of
their employment. The right to grieve applies to both unionized and non-unionized
employees and is not predicated upon the existence of a collective agreement. Section 236 of
the FPSLRA bars an employee from bringing an action if he or she has a right to grieve. The
section provides that the grievance rights afforded by the FPSLRA are “in lieu of any right
of action that the employee may have in relation to any act or omission giving rise to the
dispute.” There is no controversy concerning the fact that the Policy related to the Applicants’

terms and conditions of employment. The Applicants did not dispute this.

9.  With respect to the remainder of the claim, including the claims of the non-Government
employees, the Crown also moved to strike out the Statement of Claim on the grounds that
certain claims were not justiciable and that the Statement of Claim was generally improper

and for having failed to plead the necessary material facts.

(3) The Decisions of the Courts below

10.  Applying the plain and obvious test from R v Imperial Tobacco'’, the Federal Court granted
the motion to strike the Claim. In his Order dated February 21, 2023, the Motion Judge
decided that the pleading was “bad beyond argument” and struck the claim in its entirety.
The appellants subject to s. 236 of the FPSLRA were not granted leave to amend their

pleading. For the remaining appellants, the Motion Judge granted leave to amend.'!

10 R v Imperial Tobacco Canada Ltd., 2011 SCC 42.
' Adelberg FC at para 55.
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11.

12.

13.

14.

15.

The Motion Judge listed the employers of the appellants subject to s. 236 of the FPSLRA in

Schedule A.'? There is no dispute between the parties as to the accuracy of the Schedules.'?

After examining the allegations in light of the jurisprudence, including this Court’s decisions
in Weber and Vaughan, the Motion Judge held that s. 236 of the FPSLRA barred the claim.
The Motion Judge held that harms allegedly suffered by employees as a result of their
employers’ policies and practices in response to the COVID-19 pandemic are properly
addressed by way of grievance, in both unionized and non-unionized workplaces. As a result,
all the Applicant’s allegations relating to the Policy could have been grieved under paragraph
208(1)(b) of the FPSLRA, regardless of how they were characterized in the Statement of

Claim.

The Motion Judge held that s. 236 of the FPSLRA has been recognized as an “explicit ouster”
of courts’ jurisdiction.'* The Motion Judge also found that the plaintiffs who were subject to
s. 236 did not have exceptional circumstances or that there was any gap in the labour regime

that would deprive them of the ultimate remedy.'”

On appeal to the Federal Court of Appeal, the Applicants’ presented largely the same
argument as they now present in their application for leave to appeal. Their central argument
was that the Motion Judge erred because, in interpreting sections 208 and 236 of the FPSLRA,
the Judge failed to examine the collective agreement and erred in finding that the statutory
bar applied notwithstanding allegations of Charter breaches or torts. The Applicant also
argued that the Motion Judge erred in not exercising his discretion to hear to the action

notwithstanding the statutory bar.

The Court of Appeal dismissed these arguments and granted the appeal, in part, on other

grounds that are not at issue on this application for leave.!® Citing a consistent line of

12 Adelberg FC at para 25, and Schedule “A”.

13 Email between counsel for the parties consenting to Schedules “A” and “B” to the decision, dated
February 17, 2023, Appeal Book, Tab 4.

4 Adelberg FC at para 13, Bron v Canada (Attorney General), 2010 ONCA 71 [Bron].

15 Adelberg FC at para 36.

16 Adelberg FCA at para 3 (appeal granted in part finding that it was not plain and obvious that the
claims of members of the RCMP were subject to the statutory bars in the FPSLRA, nevertheless
dismissing their claims, with leave to amend, on other grounds).
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16.

17.

18.

A)

19.

jurisprudence anchored in this Court’s decisions in Weber and Vaughan, the Court held that
it is the facts of each case that must govern, not the legal characterization of those facts.!’
The Court of Appeal found that the employer’s Policy was a term and condition of
employment for the Government employees. The requirements under the Policy could have
been grieved under s. 208 of the FPSLRA, and as a result, s. 236 of the FPSLRA “is a complete

bar to the right of action for any matter that may be the subject of a grievance....”!

The Court of Appeal found that the frivolous and vexatious allegations of criminal behaviour,
broad declarations regarding the current state of medical and scientific knowledge, and the
allegation that administering medical treatment without informed consent is a crime against

humanity, were not justiciable in a civil action.' It struck these claims.

The Court of Appeal also struck the Claim on the basis that it was improperly pleaded and
lacked necessary material fact.?’

PART II - QUESTION IN ISSUE

The issue is whether this case raises a question of public importance or an issue of such a

nature or significance to warrant leave of this court.
PART III - STATEMENT OF ARGUMENT
The Applicants raise no issue of public importance

This case does not raise any issue of public importance. There is no uncertainty in the law
that requires this Court’s intervention. Rather, the Applicant invites this Court to overturn
decades of jurisprudence by advocating for an interpretation of s. 208 and the prohibition in
s. 236 of the FPSLRA that 1s premised on a misunderstanding of the basis for the decisions
of the lower courts, and seeking to require that the courts apply an incorrect legal test and

analysis. This would undermine the comprehensive and exclusive scheme for the resolution

17 Adelberg FCA at para 56.
18 Adelberg FCA at paras 57-58.
1 Adelberg FCA at para 65.
20 Adelberg FCA at paras 68-69.
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of labour disputes in the federal workplace and the established jurisprudence of this Court

and the courts below.

B) The Applicants’ misapplication of Weber and ignoring the explicit ouster of
jurisdiction in the FPSLRA is contrary to the jurisprudence of this Court.

20. The Applicants rely on a misapplication of this Court’s decision in Weber to argue that the
lower courts could not apply the statutory bar of the FPSLRA to this case. The Applicants
argue that by simply pleading an allegation of tort or a Charter violation, they must be
permitted to bring an action in Court. The Applicants urge an interpretation of the language
used in paragraph 208(1)(b) of the FPSLRA - “ any occurrence or matter affecting [an
employee’s] terms and conditions of employment” - to exclude torts and alleged violations
of the Charter. Such an approach is opposite the approach adopted by this Court in Weber,
where Justice McLachlin (as she then was) emphasized that it is the nature of the dispute that

determines whether it is grievable, not how it has been framed:

Underlying both the Court of Appeal and Supreme Court of Canada decisions
in St. Anne Nackawic is the insistence that the analysis of whether a matter
falls within the exclusive arbitration clause must proceed on the basis of the
facts surrounding the dispute between the parties, not on the basis of the legal
issues which may be framed. The issue is not whether the action, defined
legally, is independent of the collective agreement, but rather whether the
dispute is one "arising under [the] collective agreement". Where the dispute,
regardless of how it may be characterized legally, arises under the collective
agreement, then the jurisdiction to resolve it lies exclusively with the labour
tribunal and the courts cannot try it.%!

21. Both the Federal Court and the Court of Appeal recognized this and applied this approach in
concluding that the matters complained of by the Applicants fell within section 208 and were
grievable. The Court of Appeal’s reasoning was sound, holding that the application of section

208 cannot be driven by the label that a party assigns to the behaviour or conduct complained
of.

22. The Federal Court of Appeal in Ebadi recognized that virtually any workplace dispute

causing an employee mental distress can be framed by a skilled counsel in terms of an

2l Weber at para 43.
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intentional tort, which would render meaningless Parliament’s intention to confer exclusive

jurisdiction to determine certain disputes on a forum other than the courts.

[36] [...] To allow large categories of claims—such as any claim involving an
intentional tort or Charter breach—to escape the operation of the FPSLRA
would undermine Parliament’s intent. Many if not all workplace grievances
could, through artful pleading, be cast as intentional torts: for example, a
manager speaking harshly to an employee could be said to be intentionally
inflicting mental harm, or the failure to be promoted an act of discrimination.
To exempt these claims from the grievance process could effectively gut the
scheme, reducing it to the most mechanical and administrative elements of
employment relationships, such as hours of work, overtime, classification and

pay.

23. Several guiding principles have been developed in the jurisprudence with respect to the
interpretation of comprehensive and exclusive scheme for the resolution of labour disputes,
and whether and to what extent they oust the jurisdiction of the courts to resolve workplace

disputes:

a)  Courts must look at the essential character of the facts of the dispute, not how they are

characterised by the parties.??

b)  The comprehensive nature of the FPSLRA scheme signals that Courts should defer to

the grievance process.?’

c)  Permitting parallel civil actions would jeopardize the comprehensive scheme for
resolving labour disputes set out by Parliament, because creative pleadings would seek

to transform grievable disputes into negligence actions.?*

22 Adelberg FCA at para 56; Ebadi v Canada, 2024 FCA 39 at paras 21-22 [Ebadi FCA]; Weber
at paras 51-52.

23 Ebadi FCA at para 26; Vaughan at paras 13, 16-17, 22, and 39.

24 Ebadi FCA at para 27; Vaughan at paras 37, 40 and 42.
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24.

25.

)

26.

d)  An employee’s right to grieve pursuant to section 208 is very broad and encompasses
all employment-related disputes, including allegations of harassment, threats,

intimidation, discrimination, or harm to reputation.?’
e)  Allegations of intentional torts and Charter breaches in the workplace are grievable.?®

There is no need for this Court to re-consider its previous decisions on this issue, which are

well-settled law.

Each case will turn on its own facts. Courts are manifestly capable of assessing the essential
character of claims to separate those claims which arise in the context of or affect terms and
conditions of employment from those that do not.?” In those cases, like in the circumstances

of the Applicants’ claims, it is entirely appropriate for the Courts to strike such claims.

There is no conflict in the law that requires resolution by this Court.

The approach adopted by Federal Court of Appeal is wholly consistent with that of other
Canadian appellate courts that have considered sections 208 and 236 of the FPSLRA. In Bron,
the Court of Appeal for Ontario held that the language in section 236 is a clear, unambiguous,
and unequivocal ouster of the court’s jurisdiction over claims that could be the subject of a
grievance. Further, that the result of the language used in s. 236(1) and (2) is that a court no
longer has any residual discretion to entertain a claim that is otherwise grievable under the
legislation on the basis of an employee's inability to access third-party adjudication.?® The

Quebec, New Brunswick, and Prince Edward Island Courts of Appeal have also similarly

25 Bron at para 4; Canada (Attorney General) v Amos, 2011 FCA 38 at para 9; Barber ¢ J.T., 2016
QCCA 1194 at paras 23-26 [Barber]; Nosistel v Canada (Attorney General), 2018 FC 618 at para
66; Green v Canada (Border Services Agency), 2018 FC 414 at para 16; Price v Canada (Attorney
General), 2016 FC 649.

26 Adelberg FCA at para 58; Ebadi FCA at paras 29-33; Hudson v Canada, 2022 FC 694; Jane Doe
v Canada (Attorney General) 2018 FCA 183.

27 Adelberg FCA at para 55; Ebadi FCA at paras 31-33; Martell v AG of Canada & Ors., 2016
PECA 8 [Martell); Joseph v Canada School of Public Service et al, 2022 ONSC 6734.

28 Bron, at paras 29, 31 and 33.
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27.

28.

29.

interpreted section 236 as ousting the Court’s jurisdiction to deal with any matters that could

be the subject of a grievance.”

The legislative scheme in the FPSLRA has been interpreted consistently by lower courts in a
manner that is consistent with this Court’s previous decisions. There is no lack of clarity that

requires judicial intervention from this Court.

The fundamental principles of law and the place of labour adjudication in Canada’s
administration of justice are settled. There is no merit to the Applicant’s assertion that this
Court’s intervention is needed to clarify it decision in Weber, as the legal basis for the lower
courts’ decision to strike the Claim is the statutory bar in the FPSLRA that applies whether
or not the Applicants are unionized or subject to a collective bargaining agreement, so long
as they are afforded grievance rights. In any event, there is equally no reason for the Court

to revisit its decision in Weber.
PART IV — SUBMISSION CONCERNING COSTS

The Applicant has not provided any basis for departing from the ordinary rule that costs
should follow the event. Given that the application for leave does not raise a question

warranting the granting of leave to appeal, the Respondents respectfully request costs.

2 Barber at paras 24-26; Bouchard ¢ Procureur général du Canada, 2019 QCCA 2067 (leave to
appeal dismissed 2020 CanLII 29400); Attorney General of Canada v Robichaud and MacKinnon,
2013 NBCA 3 at paras 14-16; Martell at paras 19-22.
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PART V — ORDER SOUGHT
30. The Respondents request that this application for leave be dismissed with costs.
ALL OF WHICH IS RESPECTFULLY SUBMITTED.

DATED at the City of Toronto, in the Province of Ontario, this 27th day of September in the year 2024.
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ADAM GILANI

Counsel on behalf of the Respondents
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