Court File No. 38663

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN)

IN THE MATTER OF THE GREENHOUSE GAS POLLUTION PRICING ACT, SC 2018,
c.12,s.186

AND IN THE MATTER OF A REFERENCE BY THE LIEUTENANT GOVERNOR IN
COUNCIL TO THE COURT OF APPEAL FOR SASKATCHEWAN UNDER THE
CONSTITUTIONAL QUESTIONS ACT, 2012, SS 2012, c. C-29.01

BETWEEN:
ATTORNEY GENERAL OF SASKATCHEWAN
APPELLANT
-and-
ATTORNEY GENERAL OF CANADA
RESPONDENT

(Style of Cause continued on next page)

FACTUM OF THE INTERVENER,
INTERNATIONAL EMISSIONS TRADING ASSOCIATION
(Pursuant to Rule 42 of the Rules of the Supreme Court of Canada)

DEMARCO ALLAN LLP
333 Bay Street, Suite 625
Toronto, ON M5H 2R2

Lisa (Elisabeth) DeMarco /

Jonathan McGillivray

Telephone:  647.991.1190/ 647.208.2677

Fax: 1.888.734.9459

Email: lisa@demarcoallan.com /
jonathan@demarcoallan.com

Counsel for the Intervener,
International Emissions Trading
Association

FASKEN MARTINEAU DUMOULIN LLP
55 Metcalfe Street, Suite 1300
Ottawa, ON K1P 6L5

Sophie Arseneault

Telephone:  613.696.6904
Fax: 613.230.6423
Email: sarseneault@fasken.com

Agent for the Intervener,
International Emissions Trading
Association



-and-

ATTORNEY GENERAL OF ONTARIO, ATTORNEY GENERAL OF QUEBEC
ATTORNEY GENERAL OF NEW BRUNSWICK, ATTORNEY GENERAL OF
MANITOBA, ATTORNEY GENERAL OF BRITISH COLUMBIA ATTORNEY
GENERAL OF ALBERTA, PROGRESS ALBERTA COMMUNICATIONS LIMITED,
CANADIAN LABOUR CONGRESS, SASKATCHEWAN POWER CORPORATION
AND SASKENERGY INCORPORATED, OCEANS NORTH CONSERVATION
SOCIETY, ASSEMBLY OF FIRST NATIONS, CANADIAN TAXPAYERS
FEDERATION, CANADA’S ECOFISCAL COMMISSION, CANADIAN
ENVIRONMENTAL LAW ASSOCIATION, ENVIRONMENTAL DEFENCE CANADA
INC., SISTERS OF PROVIDENCE OF ST. VINCENT DE PAUL, AMNESTY
INTERNATIONAL CANADA, NATIONAL ASSOCIATION OF WOMEN AND THE
LAW AND FRIENDS OF THE EARTH, INTERNATIONAL EMISSIONS TRADING
ASSOCIATION, DAVID SUZUKI FOUNDATION, ATHABASCA CHIPEWYAN FIRST
NATION, SMART PROSPERITY INSTITUTE, CANADIAN PUBLIC HEALTH
ASSOCIATION, CLIMATE JUSTICE SASKATOON, NATIONAL FARMERS UNION,
SASKATCHEWAN COALITION FOR SUSTAINABLE DEVELOPMENT,
SASKATCHEWAN COUNCIL FOR INTERNATIONAL COOPERATION,
SASKATCHEWAN ENVIRONMENTAL SOCIETY, SASKEV, COUNCIL OF
CANADIANS: PRAIRIE AND NORTHWEST TERRITORIES REGION, COUNCIL OF
CANADIANS: REGINA CHAPTER, COUNCIL OF CANADIANS: SASKATOON
CHAPTER, NEW BRUNSWICK ANTI-SHALE GAS ALLIANCE AND YOUTH OF THE
EARTH, CENTRE QUEBECOIS DU DROIT DE L’ENVIRONNEMENT ET
EQUITERRE, GENERATION SQUEEZE, PUBLIC HEALTH ASSOCIATION OF
BRITISH COLUMBIA, SASKATCHEWAN PUBLIC HEALTH ASSOCIATION,
CANADIAN ASSOCIATION OF PHYSICIANS FOR THE ENVIRONMENT,
CANADIAN COALITION FOR THE RIGHTS OF THE CHILD AND YOUTH
CLIMATE LAB, ASSEMBLY OF MANITOBA CHIEFS, CITY OF RICHMOND, CITY
OF VICTORIA, CITY OF NELSON, DISTRICT OF SQUAMISH, CITY OF ROSSLAND
AND CITY OF VANCOUVER

INTERVENERS
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Court File No. 38781

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO)

IN THE MATTER OF THE GREENHOUSE GAS POLLUTION PRICING ACT,
SC 2018, c. 12, s. 186

AND IN THE MATTER OF A REFERENCE BY THE LIEUTENANT
GOVERNOR IN COUNCIL TO THE COURT OF APPEAL FOR ONTARIO
UNDER THE COURTS OF JUSTICE ACT, RSO 1990, c. C.43,s. 8

AND BETWEEN:
ATTORNEY GENERAL OF ONTARIO

APPELLANT
-and-

ATTORNEY GENERAL OF CANADA

RESPONDENT
-and-

ATTORNEY GENERAL OF QUEBEC, ATTORNEY GENERAL OF NEW
BRUNSWICK, ATTORNEY GENERAL OF MANITOBA
ATTORNEY GENERAL OF BRITISH COLUMBIA, ATTORNEY GENERAL OF
SASKATCHEWAN, ATTORNEY GENERAL OF ALBERTA, PROGRESS ALBERTA
COMMUNICATIONS LIMITED, ANISHINABEK NATION AND UNITED CHIEFS
AND COUNCIL OF MNIDOO MNISING, CANADIAN LABOUR CONGRESS,
SASKATCHEWAN POWER CORPORATION AND SASKENERGY INCORPORATED,
OCEANS NORTH CONSERVATION SOCIETY, ASSEMBLY OF FIRST NATIONS,
CANADIAN TAXPAYERS FEDERATION, CANADA’S ECOFISCAL COMMISSION,
CANADIAN ENVIRONMENTAL LAW ASSOCIATION, ENVIRONMENTAL
DEFENCE CANADA INC., SISTERS OF PROVIDENCE OF ST. VINCENT DE PAUL,
AMNESTY INTERNATIONAL CANADA, NATIONAL ASSOCIATION OF WOMEN
AND THE LAW AND FRIENDS OF THE EARTH, INTERNATIONAL EMISSIONS
TRADING ASSOCIATION, DAVID SUZUKI FOUNDATION, ATHABASCA
CHIPEWYAN FIRST NATION, SMART PROSPERITY INSTITUTE, CANADIAN
PUBLIC HEALTH ASSOCIATION, CLIMATE JUSTICE SASKATOON, NATIONAL
FARMERS UNION, SASKATCHEWAN COALITION FOR SUSTAINABLE
DEVELOPMENT, SASKATCHEWAN COUNCIL FOR INTERNATIONAL
COOPERATION, SASKATCHEWAN ENVIRONMENTAL SOCIETY, SASKEYV,
COUNCIL OF CANADIANS: PRAIRIE AND NORTHWEST TERRITORIES REGION,
COUNCIL OF CANADIANS: REGINA CHAPTER,

(Style of Cause continued on next page)



COUNCIL OF CANADIANS: SASKATOON CHAPTER, NEW BRUNSWICK ANTI-
SHALE GAS ALLIANCE AND YOUTH OF THE EARTH, CENTRE QUEBECOIS DU
DROIT DE L’ENVIRONNEMENT ET EQUITERRE, GENERATION SQUEEZE,
PUBLIC HEALTH ASSOCIATION OF BRITISH COLUMBIA, SASKATCHEWAN
PUBLIC HEALTH ASSOCIATION, CANADIAN ASSOCIATION OF PHYSICIANS
FOR THE ENVIRONMENT, CANADIAN COALITION FOR THE RIGHTS OF THE
CHILD AND YOUTH CLIMATE LAB, ASSEMBLY OF MANITOBA CHIEFS, CITY
OF RICHMOND, CITY OF VICTORIA, CITY OF NELSON, DISTRICT OF
SQUAMISH, CITY OF ROSSLAND AND CITY OF VANCOUVER

ORIGINAL TO: THE REGISTRAR
COPIES TO:

ATTORNEY GENERAL FOR
SASKATCHEWAN

820 — 1874 Scarth Street
Aboriginal Law Branch

Regina, SK S4P 4B3

P. Mitch McAdam, Q.C. / Alan Jacobson /
Deron Kuski, Q.C.

Tel: 306.787.7846 / Fax: 306.787.9111
Email: mitch.mcadam@gov.sk.ca

Counsel for the Appellant (#38663) and
Intervener (#38781), Attorney General of
Saskatchewan

ATTORNEY GENERAL OF CANADA
Department of Justice Canada

Prairie Region

301 — 310 Broadway

Winnipeg, MB R3C 0S6

Sharlene Telles-Langdon / Christine Mohr
/ Mary Matthews / Neil Goodridge /
Brooke Sittler / Ned Djordjevic

Tel: 204.983.0862 / Fax: 204.984.8495
Email: sharlene.telleslangdon@justice.gc.ca

Counsel for the Respondent, Attorney
General of Canada

INTERVENERS

GOWLING WLG (CANADA) LLP
2600 — 160 Elgin Street
Ottawa, ON K1P 1C3

D. Lynne Watt
Tel: 613.786.8695 / Fax: 613.788.3509
Email: lynne.watt@gowlingwlg.com

Agent for the Appellant (#38663) and
Intervener (#38781), Attorney General of
Saskatchewan

ATTORNEY GENERAL OF CANADA
Department of Justice Canada

50 O’Connor Street, Suite 500

Ottawa, ON K1A 0H8

Christopher Rupar
Tel: 613.670.6290 / Fax: 613.954.1920
Email: christoper.rupar@justice.gc.ca

Agent for the Respondent, Attorney
General of Canada



ATTORNEY GENERAL OF BRITISH
COLUMBIA

Legal Services Branch

1001 Douglas Street

Victoria, BC V8W 2C5

J. Gareth Morley
Tel: 250.952.7644 |/ Fax: 250.356.9154
Email: gareth.morley@gov.bc.ca

Counsel for the Intervener, Attorney
General of British Columbia

ATTORNEY GENERAL OF NEW
BRUNSWICK

Legal Services Branch, Constitutional Unit
P.O. Box 6000, Stn. A.

675 King Street, Suite 2018

Fredericton, NB E3B 5H1

Isabel Lavoie-Daigle / Rachelle Standing
Tel: 506.453.2222 / Fax: 506.453.3275
Email: isabel.lavoiedaigle@qgnb..ca/
rachelle.standing@gnb.ca

Counsel for the Intervener, Attorney
General of New Brunswick

ATTORNEY GENERAL OF ONTARIO
Constitutional Law Branch

720 Bay Street, 4™ Floor

Toronto, ON M7A 2S9

Josh Hunter / Padraic Ryan / Aud Ranalli
Tel: 416.326.3840 / Fax: 416.326.4015
Email: Joshua.hunter@ontario.ca

Counsel for the Appellant (#38781) and
Intervener (#38663), Attorney General of
Ontario

MICHAEL SOBKIN
331 Somerset Street, W.
Ottawa, ON K2P 0J8

Michael Sobkin
Tel: 613.282.1712 / Fax: 613.288.2896
Email: msobkin@sympatico.ca

Agent for the Intervener, Attorney
General of British Columbia

GOWLING WLG (CANADA) LLP
2600 — 160 Elgin Street
Ottawa, ON K1P 1C3

D. Lynne Watt
Tel: 613.786.8695 / Fax: 613.788.3509
Email: lynne.watt@gowlingwlg.com

Agent for the Intervener, Attorney
General of New Brunswick

SUPREME ADVOCACY LLP
340 Gilmour Street
Ottawa, ON K2P OR3

Marie-France Major
Tel: 613.695.8855 / Fax: 613.695.8560
Email: mfmajor@supremeadvocacy.ca

Agent for the Appellant (#38781) and
Intervener (#38663), Attorney General of
Ontario



MCKERCHER LLP
374 Third Avenue South
Saskatoon, SK S7K 1M5

David M.A. Stack, Q.C.
Tel: 306.664.1277 / Fax: 306.653.2669
Email: d.stack@mckercher.ca

Counsel for the Interveners, Saskatchewan
Power Corp. and SaskEnergy Inc.

CREASE HARMAN LLP
1070 Douglas Street, Unit 800
Victoria, BC V8W 2C4

R. Bruce E. Hall / Hana Felix

Tel: 205.388.9124 / Fax: 205.388.4294
Email: bhallsor@crease.com/
hfelix@crease.com

Counsel for the Intervener, Canadian
Taxpayers Federation

GOWLING WLG (CANADA) LLP
Suite 1600, 1 First Canadian Place
100 King Street West

Toronto, ON M5X 1G5

Jennifer L. King / Michael Finley / Liane
Langstaff

Tel: 416.862.7525 / Fax: 416.862.7661
Email: Jennifer.king@gowlingwlg.com/
Michael.finley@gowlingwlg.com /
liane.langstaff@gowlingwlg.com

Counsel for the Intervener, Canadian
Public Health Association

GOWLING WLG (CANADA) LLP
2600 — 160 Elgin Street
Ottawa, ON K1P 1C3

D. Lynne Watt
Tel: 613.786.8695 / Fax: 613.788.3509
Email: lynne.watt@gowlingwlg.com

Agent for the Interveners, Saskatchewan
Power Corp. and SaskEnergy Inc.

SUPREME ADVOCACY LLP
340 Gilmour Street, Suite 100

Marie-France Major
Tel: 613.695.8855 / Fax: 613.695.8580
Email: mfmajor@supremeadvocacy.ca

Agent for the Intervener, Canadian
Taxpayers Federation

GOWLING WLG (CANADA) LLP
Suite 2600, Elgin Street
Ottawa, ON K1P 1C3

Jeff Beedell
Tel: 613.786.0171 / Fax: 613.563.9869
Email: jeff.beedell@gowlingwlg.com

Agent for the Intervener, Canadian
Public Health Association



ECOJUSTICE ENVIRONMENTAL LAW
CLINIC AT THE UNIVERSITY OF
OTTAWA

216 — 1 Stewart Street

Ottawa, ON K1N 6N5

Amir Attaran
Tel: 613.562.5800 / Fax: 613.562.5319
Email: aattaran@ecojustice.ca

Counsel for the Intervener, Athabasca
Chipewyan First Nation

CANADIAN ENVIRONMENTAL LAW
ASSOCIATION

1500 - 55 University Avenue

Toronto, ON M5J 2H7

Joseph F. Castrilli / Theresa McClenaghan
/ Richard D. Lindgren

Tel: 416.960.2284 / Fax: 416.960.9392
Email: castrillij@sympatico.ca /
theresa@cela.ca / r.lindgren@sympatico.ca

Counsel for the Intervener, the Canadian
Environmental Law Association,
Environmental Defence Canada Inc. and
Sisters of Providence of St. Vincent de Paul

ASSEMBLY OF FIRST NATIONS
55 Metcalfe Street, Suite 1600
Ottawa, ON K1P 6L5

Stuart Wuttke / Julie McGregor / Adam
Williamson / Victor Carter

Tel: 613.241.6789 / Fax: 613.241.5808
Email: swuttke@afn.ca / jmcgregor@afn.ca/
a.williamson@afn.ca / vcarter@afn.ca

Counsel for the Intervener, Assembly of
First Nations

GOWLING WLG (CANADA) LLP
Suite 2600, 160 Elgin Street
Ottawa, ON K1P 1C3

Jeffrey W. Beedell
Tel: 613.786.0171 / Fax: 613.563.9869
Email: jeff.beedell@gowlingwlg.com

Agent for the Intervener, the Canadian
Environmental Law Association,
Environmental Defence Canada Inc. and
Sisters of Providence of St. Vincent de
Paul

SUPREME LAW GROUP
900 — 275 Slater Street
Ottawa, ON K1P 5H9

Moira Dillon
Tel: 613.691.1224 / Fax: 613.691.1338
Email: mdillon@supremelawgroup.ca

Agent for the Intervener, Assembly of
First Nations



UNIVERSITY OF OTTAWA
216 — 1 Stewart Street
Ottawa, ON K1N 6N5

Joshua Ginsberg / Randy Christensen
Tel: 613.562.5800 / Fax: 613.562.5319
Email: jginsberg@ecojustica.ca /
rchristensen@ecojustica.ca

Counsel for the Intervener, David Suzuki
Foundation

FACULTY OF LAW, UNIVERSITY OF
OTTAWA

57 Louis Pasteur Street

Ottawa, ON K1N 6N5

Stewart Elgie, LSM
Tel: 613.562.5800 x 1270
Email: stewart.elgie@uottawa.ca

Counsel for the Intervener, Canada’s
Ecofiscal Commission

KOWALCHUK LAW OFFICE
18 Patton Street
Regina, SK S4R 3N9

Larry W. Kowalchuk / Jonathan Stockdale
[ Taylor-Anne Yee

Tel: 306.529.3001

Email: larry@kowalchuklaw.com

Counsel for the Intervener, Climate Justice
Saskatoon, National Farmers Union,
Saskatchewan Coalition for Sustainable
Development, Saskatchewan Council for
International Cooperation, Saskatchewan
Environmental Society, SaskEV

CHAMP & ASSOCIATES
Equity Chambers

43 Florence Street

Ottawa, ON K2P 0W6

Bijon Roy
Tel: 613.237.4740 / Fax: 613.232.2680
Email: Broy@champlaw.ca

Agent for the Intervener, Canada’s
Ecofiscal Commission

SUPREME LAW GROUP
900 — 275 Slater Street
Ottawa, ON K1P 5H9

Moira Dillon
Tel: 613.691.1224 / Fax: 613.691.1338
Email: mdillon@supremelawgroup.ca

Agent for the Intervener, Climate Justice

Saskatoon, National Farmers Union,
Saskatchewan Coalition for Sustainable

Development, Saskatchewan Council for

International Cooperation,
Saskatchewan Environmental Society,
SaskEV



KOWALCHUK LAW OFFICE
18 Patton Street

Regina, Saskatchewan

S4R 3N9

Larry W. Kowalchuk
Telephone: (306) 529-3001
E-mail: larry@kowalchuklaw.ca

Counsel for the Intervener, Council of
Canadians: Prairie and Northwest
Territories Region, Council of Canadians:
Regina Chapter, Council of Canadians:
Saskatoon Chapter, New-Brunswick Anti-
Shale Gas Alliance and Youth of the Earth

GALL LEGGE GRANT ZWACK LLP
1000 — 1199 W. Hastings Street
Vancouver, BC V6E 3T5

Peter A. Gall, Q.C.
Tel: 604.891.1152 / Fax: 604.669.5101
Email: pgall@glgzlaw.com

Counsel for the Intervener, Attorney
General of Alberta

ATTORNEY GENERAL OF MANITOBA
Constitutional Law

1230 - 405 Broadway Avenue

Winnipeg, MB R3C 3L6

Michael Conner / Allison Kindle Pejovic
Tel: 204.945.6723 / Fax: 204.945.0053
Email: Michael.conner@gov.mb.ca

Counsel for the Intervener, Attorney
General of Manitoba

SUPREME LAW GROUP
900 - 275 Slater Street
Ottawa, Ontario

K1P 5H9

Moira Dillon

Telephone: (613) 691-1224

Fax: (613) 691-1338

E-mail: mdillon@supremelawgroup.ca

Agent for the Intervener, Council of
Canadians: Prairie and Northwest
Territories Region, Council of
Canadians: Regina Chapter, Council of
Canadians: Saskatoon Chapter, New-
Brunswick Anti-Shale Gas Alliance and
Youth of the Earth

CAZA SAIKALEY LLP
220 Laurier Avenue W. Suite 350
Ottawa, ON K1P 579

Alyssa Tomkins
Tel: 613.565.2292 / Fax: 613.565.2087
Email: atomkins@plaideurs.ca

Agent for the Intervener, Attorney
General of Alberta

GOWLING WLG (CANADA) LLP
2600 — 160 Elgin Street
Ottawa, ON K1P 1C3

D. Lynne Watt
Tel: 613.786.8695 / Fax: 613.788.3509
Email: lynne.watt@gowlingwlg.com

Agent for the Intervener, Attorney
General of Manitoba



ATTORNEY GENERAL OF PRINCE
EDWARD ISLAND

4th Floor South, Shaw Building

95 Rochford Street, PO Box 2000
Charlottetown, Prince Edward Island
C1A 7N8

Gary Demeulenaere

Telephone: (902) 368-4554

FAX: (902) 368-4563

E-mail: gdemeulenaere@gov.pe.ca

Counsel for the Intervener, Attorney
General of Prince Edward Island

PROCUREURE DE GENERALE DU
QUEBEC

1200, route de I’'Eglise, 4 étage

Québec, QC G1V 4M1

Jean-Vincent Lacroix / Laurie Anctil
Tel: 418.643.1477 |/ Fax:
Email: jean-

vincent.lacroix@justice.gouv.gc.ca
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General of Quebec

NANDA & COMPANY
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10180 — 101 Street NW
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Avnish Nanda / Martin Olszynski
Tel: 780.801.5324 / Fax: 587.318.1391
Email: avnish@nandalaw.ca

Counsel for the Intervener, Progress
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1192 Rockingham Avenue
Ottawa, ON K1H 8A7

Dylan McGuinty Jr.
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Agent for the Intervener, Progress
Alberta Communications Ltd.
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PART I: OVERVIEW OF POSITION AND STATEMENT OF FACTS

1. Overview. IETA is a non-profit, business and industry organization that has been a leading
global business voice on carbon pricing and climate finance for nearly two decades.! It has over
150 Canadian and international members that span the mining, oil and gas, electricity, utilities,
finance, trading, and manufacturing sectors.” Many of IETA’s members are greenhouse gas (GHG)
emitters, directly regulated by the federal Greenhouse Gas Pollution Pricing Act (the Act) and/or
applicable provincial carbon pricing regimes.> All of IETA’s members support carbon pricing to

meaningfully address the systemic economic/business risks of climate change.*

2. Climate change is not only a pressing and serious environmental risk. It is a very significant
systemic business competitiveness and economic risk.> The Act is, in pith and substance, a GHG
emissions pricing and trading regime that establishes minimum national price stringency
standards in order to address the systemic risk of climate change in accordance with the Paris
Agreement. The Act, so characterized, is a valid exercise of the federal trade and commerce power
(s. 91(2) of the Constitution Act, 1867 (the Constitution)). Alternatively, the Act is validly
classified in relation to the criminal law power (s. 91(27) of the Constitution) and we adopt the
corresponding submissions of the Canadian Environmental Law Association, Environmental

Defence Canada Inc., and Sisters of Providence of St. Vincent de Paul (CELA).

3. Except where otherwise stated, IETA generally agrees with the facts set out in paragraphs

8 through 50, 52 and 53 of Canada’s Factum® and provides the following additional relevant

! Motion Record of the Proposed Intervener, International Emissions Trading Association, Tab 2,
Affidavit of Kathleen Eleanor Sullivan, sworn November 5, 2019, at paras 4, 8 [Sullivan
Affidavit].

2 Sullivan Affidavit at para 4.

3 Sullivan Affidavit at para 5.

4 Sullivan Affidavit at para 5.

> Factum of the Respondent, the Attorney General of Canada at para 22 [Canada’s Factum];
Sullivan Affidavit at paras 7, 9; Record of the Respondent, the Attorney General of Canada
[CR], Vol 1, Tab 1, Affidavit of John Moffet, affirmed January 29, 2019, at para 50, Ex M
[Moffet Affidavit].

® IETA notes that paragraphs 23 and 24 of Canada’s Factum were not updated to reflect the data

in Ministry of Environment and Climate Change, Canada’s 2019 National Inventory Report,

1990—2017: Greenhouse Gas Sources and Sinks in Canada, Canada’s Submission to the



https://unfccc.int/sites/default/files/resource/can-2019-nir-15apr19.zip
https://unfccc.int/sites/default/files/resource/can-2019-nir-15apr19.zip

clarifications. ’

4. Facts. It is uncontroverted that the Act, summarized in Table 1, below, sets out a general,
comprehensive, national GHG emissions pricing and trading regulatory scheme, which is overseen

by the Minister of Environment and Climate Change and Minister of National Revenue.

5. The Act implements Canadian economy-wide, minimum national carbon pricing standards
on the national economy to address the systemic risk of climate change, which apply only if a
province does not meet equivalent stringency. It does not regulate all GHGs from all activities, all

gases, or target a particular industry.®

United Nations Framework Convention on Climate Change, April 2019 [2019 NIR] on

emissions between 1990 and 2017. These estimates show that Canada’s 2017 GHG emissions
decreased by 2.0% (15 Mt COze) from 2005 but increased since 1990. Under the 2019 NIR,
Canada’s 2030 target is 511 Mt COze, 205 Mt COze less than 2017 emissions (716 Mt COze).
From 2005 to 2017, GHG emissions increased in Alberta, Saskatchewan, Manitoba,
Newfoundland and Labrador, and Nunavut, while emissions decreased in British Columbia,
Ontario, Quebec, New Brunswick, Nova Scotia, Prince Edward Island, Northwest Territories,
and Yukon. Alberta’s and Saskatchewan’s GHG emissions increased by both the largest
percentage and the largest amount during the 2005-2017 period. Over the that period,
Saskatchewan’s GHG emissions increased by 14% (10 Mt COze) to 78 Mt COze in 2017.
Alberta’s GHG emissions increased by 18% (42 Mt COze) to 273 Mt COze in 2017. Ontario’s
emissions decreased by 22% (45 Mt COze), primarily due to the closure of coal-fired
electricity generation plants.

"IETA does not fully agree with the facts set out in paragraphs 7-16 of the Factum of the
Appellant/Intervener, the Attorney General of Saskatchewan [Saskatchewan’s Factum], and
paragraphs 16, 20-24, 29 and 30 of the Factum of the Appellant/Intervener, the Attorney

General of Ontario [Ontario’s Factum].

8 SOR/2019-266, (Output-Based Pricing System Regulations), Schedule 1 (regulated industrial
activities include oil and gas production (extraction, processing production); mineral
processing; chemicals; pharmaceuticals; iron, steel and metal tubes; mining and ore
processing; nitrogen fertilizers; food processing; pulp and paper; automotive; electricity

generation, with fossil fuels in other sectors covered by the fuel charge in Part 1 of the Act).


https://unfccc.int/sites/default/files/resource/can-2019-nir-15apr19.zip
https://laws.justice.gc.ca/PDF/SOR-2019-266.pdf

Table 1. Summary of the Act
Key Provision(s) Section(s) Summary

Price on fuel 17(1); Price on GHG emissions from fuel delivered to person or used by
deliveries by 18(1); a distributor in, or imported into, a listed province. Price
distributors 19(1)-(2)  determined under s. 40, escalating to $50/tonne by 2023.

Pricing and 174(1)- Obligation to pay a price for GHGs emitted at covered facility
compliance (2), 175 that are above an applicable minimum stringency standard or
trading (OBPS) benchmark set for each industrial sector. Payments may be

avoided/mitigated through a flexible compliance trading regime

that includes:

e carning, creating, trading, or purchasing and remitting credits
awarded to facilities emitting less than applicable minimum
GHG standard set through three-phase analysis of the
systemic risks of carbon leakage and trade
competitiveness’

e trading, or purchasing and remitting offsets from entities
reducing GHG emissions outside of covered facilities;

e paying minimum stipulated price for excess GHG emissions
charge (same as applicable fuel emission price); or

e acombination of these flexible pricing and trading

mechanisms.
Prohibitions and 132; Prohibitions and penalties for failure to file or make return when
Penalties 133(2); required, failure to pay all or part of applicable price, failure to

135; 136; comply with specific pricing or compliance/trading obligations
232-233 or other provisions set out in Act. Range of punishments similar to
those set out in Canadian Environmental Protection Act.

Trading 192(1); Regulations address compliance units, including trading of

(compliance compliance units, offsets, circumstances under which trading of

units) compliance units are prohibited and recognition of units or credits

issued by a person other than Minister.

Accounts for 186(1), Covered facility must have account in compliance tracking

Tracking and 165(2), system; other persons may have accounts in compliance tracking

Trading 188(1) system for purpose of trading compliance units.

Stringency 166(2)-(3) Regulation or order may amend list of provinces and territories for
and purposes of fuel charge and OBPS. In making regulation or order,

189(1)-(2) must take into account as the primary factor, the minimum
national standards and the stringency of provincial pricing
mechanisms for GHG emissions. Stringency test based on
provincial GHG emissions price, scope of coverage and/or the
consistency with Canada’s Paris Agreement commitment (30%
reduction from 2005 by 2030).

% Canada’s Factum at para 43; Moffet Affidavit at paras 106, 107, 111, 113, 117, 127. 128; CR,
Vol 4, Tab 3, Affidavit of Warren Goodlet, affirmed January 29, 2019, at para 5.
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6. Canada and the provinces have been working on carbon pricing since the ratification of the
United Nations Framework Convention on Climate Change (UNFCCC) in 1994, subsequent
protocols in 2002, and 2009, and the Paris Agreement in 2015. In the 25-year period since
UNFCCC ratification, many of Canada’s provinces acting jointly or severally have attempted to
achieve coordinated, minimum regional or national standards for GHG emissions pricing and have

1.1 A number of provinces have enacted valid, provincially-specific climate

not been successfu
legislation and carbon pricing schemes, which have resulted in some reductions of GHG emissions
in certain provinces. Alberta and Saskatchewan now have limited carbon pricing schemes,!' but
their GHG emissions have continued to increase.'?> Ontario also has a legislated carbon pricing
scheme, but the Auditor General of Ontario has recently determined that Ontario’s climate plan is
“not yet supported by sound evidence” and may be insufficient to meet Ontario’s less ambitious,
revised GHG reduction target.!> In the absence of minimum national standards for GHG price

stringency, GHG emissions in Canada have increased during the period since 1994.'4

7. Climate change is not only a pressing and serious environmental risk. It is a very significant,
systemic business and economic risk that has resulted in the preponderance of central banks,
insurance companies, pension and investment funds, and accounting standards boards around the
world advocating for economy-wide carbon pricing. These systemic business and trade
competitiveness risks are increasing. The European Commission recently announced a “border
carbon adjustment” to be applied to higher GHG emission goods and/or countries that do not

comply with their obligations under the Paris Agreement. '

10 Friends of the Former National Round Table on the Environment and the Economy, “NRT:
Canada’s Round Table — History” (last modified February 19, 2013); see also Climate Change
Mitigation and Low-carbon Economy Act, 2016, SO 2016, c. 7, as repealed by Cap and Trade
Cancellation Act, 2018, SO 2018, c. 13; O Reg 144/16 (The Cap and Trade Program) as
revoked by O Reg 386/18; QCLR ¢ Q-2, r 46.1 (Regulation respecting a cap-and-trade system
for greenhouse gas emission allowances).

' Canada’s Factum at para 46; Saskatchewan’s Factum at paras 11-13.

12 See supra note 6.

13 Ontario’s Factum at paras 18-21; Office of the Auditor General of Ontario, News Release:
“Province’s Plan to Address Climate Change Not Yet Supported by Sound Evidence: Auditor
General”, December 4, 2019.

142019 NIR, supra note 6 at 3-4.

15 European Commission, Communication from the Commission: The European Green Deal,
COM(2019) 640 final, December 11, 2019.



http://nrt-trn.ca/history
http://nrt-trn.ca/history
https://www.ontario.ca/laws/statute/16c07
https://www.ontario.ca/laws/statute/16c07
https://www.ontario.ca/laws/statute/18c13
https://www.ontario.ca/laws/statute/18c13
https://www.ontario.ca/laws/regulation/160144
https://www.ontario.ca/laws/regulation/r18386
http://legisquebec.gouv.qc.ca/fr/ShowDoc/cr/Q-2,%20r.%2046.1
http://www.auditor.on.ca/en/content/news/19_newsreleases/2019news_v2_3.00.pdf
http://www.auditor.on.ca/en/content/news/19_newsreleases/2019news_v2_3.00.pdf
http://www.auditor.on.ca/en/content/news/19_newsreleases/2019news_v2_3.00.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1576150542719&uri=COM%3A2019%3A640%3AFIN
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8. Further, provinces that have unilaterally implemented meaningful carbon pricing have
experienced trade and competitiveness impacts. Richards, CJS acknowledged that trade and
competitiveness pressures attributed to inconsistent or non-existent carbon pricing in some
provinces are significant in certain sectors (citing evidence filed by the Attorney General of British

Columbia).'¢
PART II: POSITION ON THE APPELLANTS’ QUESTIONS

9. The questions in issue are: (i) Is the Act unconstitutional in whole or in part? and (ii) Does
the Act impose valid regulatory charges or valid taxation? IETA submits that the answer to the first
question is no. Parts 1 and 2 of the Act are intra vires Parliament based on: (a) the trade and
commerce power or, alternatively, (b) the criminal law power (as argued by CELA). IETA adopts

Canada’s submissions in relation to the second question.
PART III: STATEMENT OF ARGUMENT

10.  Requisite Test. These appeals turn on the mandatory pith and substance analysis, which
requires first characterizing the law’s dominant characteristic then considering whether, so
characterized, it can be classified/assigned to one of the government’s heads of legislative power.!”
The Court’s discretion in characterizing a law is not unduly limited and may include consideration
of its purpose and effects, and practical and legal consequences.'® Characterization must: (a) be
precise;'? (b) occur before application of other constitutional doctrines;?’ and (c) be thorough as it
is often determinative of constitutional validity. Where the choice between competing
characterization is not clear, the Court is urged to favour the characterization that supports the
validity of the law. 2! The Appellants deviate from the requisite test in support of a new approach
for the national concern doctrine, which is not supported by law. The requisite test supports a

narrow characterization that may be validly classified under the general trade and commerce power.

1. Characterization. An examination of the pith and substance of the Act and its purpose and

16 Reference re Greenhouse Gas Pollution Pricing Act, 2019 SKCA 40 at para 155.

17 R v Hydro-Québec, [1997] 3 SCR 213 at para 23.

18 Rogers Communications Inc v Chdteauguay (City), 2016 SCC 23 at para 36. [Rogers].
1 Desgagnés Transport Inc v Wiirtsild Canada Inc, 2019 SCC 58 at paras 35-36.

20 Rogers at para 35.

2l Rogers at para 82.



http://canlii.ca/t/j03gt
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1542/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/16016/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/18040/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/16016/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/16016/index.do
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effect supports a precise and narrow characterization of the matter of the Act consistent with the
majority reasons of Richards, CJS in Reference re Greenhouse Gas Pollution Pricing Act
(Saskatchewan)?? and the concurring reasons of Hoy, ACJO in the Reference re Greenhouse Gas
Pollution Pricing Act (Ontario]).”® The purpose of the Act is reflected in the preamble, which
speaks to addressing the umprecedented risk to [...] economic prosperity, accelerating clean
economic growth, and the significant deleterious effects on [ ...] economy prosperity that may result
from the absence of GHG emissions pricing in some provinces and a lack of stringency in some

provincial GHG emissions pricing systems.?*

12.  The essential character of the Act may also be gleaned from its express provisions and
effects. IETA generally agrees with the analysis at paragraphs 56 through 64 of Canada’s Factum.
The Act facilitates nationally consistent minimum standards and provincially flexible means to
achieve the end goal of reducing Canada-wide GHG emissions to address the systemic economic
risks of climate change. It does so by: (i) putting a price on the GHG emissions associated with the
delivery, use, and import of fossil fuels, and resulting from industrial emissions that exceed
minimum national sectoral benchmarks and (ii) establishing a flexible compliance trading regime
that incents GHG emission reductions from within and outside of industry, while protecting the
trade competitiveness of industry. The Act addresses the systemic economic risks of climate

change in accordance with Canada’s commitments under the Paris Agreement.

13. Saskatchewan, Ontario, and Canada confirm the essential trade and competitiveness nature
of the Act, accommodations for emissions-intensive and trade-exposed (EITE) sectors, and
‘carbon leakage’ through inter-provincial and international trade.? In fact, Canada highlights the
three-phase trade and competitiveness analysis that supports the setting of minimum national
standards for GHG pricing stringency and economy-wide carbon pricing.?® The resulting system
of GHG emissions pricing and trading is also consistent with Canada’s obligations under the Paris
Agreement. The gestalt purpose and effect of the Act is therefore to establish a GHG emissions

pricing and trading regime that establishes minimum national price stringency standards in

22 Reference re Greenhouse Gas Pollution Pricing Act, 2019 SKCA 40.

23 Reference re Greenhouse Gas Pollution Pricing Act, 2019 ONCA 544.

24 Greenhouse Gas Pollution Pricing Act, SC 2018, ¢ 12, s 186, Preamble.

25 Canada’s Factum at paras 27, 41-43, 60, 63, 101, 105; Saskatchewan’s Factum at para 87;
Ontario’s Factum at para 20.

26 Canada’s Factum at para 43.



http://canlii.ca/t/j03gt
http://canlii.ca/t/j16w0
https://laws-lois.justice.gc.ca/eng/acts/G-11.55/FullText.html
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order to address the systemic risk of climate change in accordance with the Paris Agreement.

14. Classification. The essential character of Act, so characterized, can be classified as validly
in relation to Parliament’s jurisdiction over general trade and commerce as set out in s. 91(2) of the
Constitution and further elucidated by this Court. The Act meets all five indicia of the general trade
competence as set out by Dickson CJ in General Motors, and applied by this Court in the Securities

Reference and the Pan-Canadian Securities Reference.”’

15. First, it is uncontroverted that the Act, summarized in Table 1, above, sets out a
comprehensive GHG emissions pricing and trading regulatory scheme. The regulatory scheme
includes economy-wide fuel charges and minimum national standards for GHG emissions price
stringency in order to reduce GHG emissions in a manner that protects trade competitiveness and
addresses the systemic economic risks of climate change. It stipulates to whom, how, what and
when it will apply and provides detailed rules for registration, monitoring, trading, and compliance.

It therefore meets all hallmarks of a general regulatory scheme.

16.  Second, the Act is overseen and monitored by the Minister of Environment and Climate
Change and the Minister of National Revenue. The fuel charges are administered through the
Minister of National Revenue. The OBPS, the emissions trading, compliance activities, and the
related trading, tracking and monitoring accounts, and penalties are administered by the Minister
of Environment and Climate Change, who is also responsible for Canada’s compliance with its

Paris Agreement obligations.

17. Third, the Act, consistent with the Securities Reference and the Pan-Canadian Reference,
imposes minimum national GHG pricing standards applicable throughout the country and is
intended to preserve the competitiveness and thereby the stability and integrity of Canada’s
business and industry and, in particular, EITE industries. The Act applies economy-wide to a broad
range of entities. It does not single out a particular industry or sector or descend into all aspects of
trading or commercial activity in those sectors. It is a law of general application that is limited to

regulate the systemic economic risks of climate change that are a material threat to Canada’s trade

27 General Motors of Canada Ltd v City National Leasing, [1989] 1 SCR 641 at 661 [General
Motors]; Reference re Securities Act, 2011 SCC 66 at paras 80-81 [Securities Referencel;
Reference re Pan-Canadian Securities Regulation, 2018 SCC 48 at paras 103-104 [Pan-
Canadian Securities Reference].



http://canlii.ca/t/1ft82
http://canlii.ca/t/fpdwb
http://canlii.ca/t/hw0hz
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and competitiveness in a way that transcends the concerns of any one province.?® It therefore relates

to trade as a whole.

18. Further, climate change and decreasing GHG emissions through an efficient, lower-cost
system of GHG emissions pricing and trading consistent with Canada’s Paris Agreement
obligations is a matter of genuine national importance and scope. That matter goes to trade as a
whole in a way that is distinct from provincial concerns. Canada’s EITE sectors facing trade
competitiveness challenges need minimum national standards for GHG emissions price stringency
policy and the resulting consistency and certainty in order to address leakage and competitiveness,

make long-term investment decisions, and undertake prudent business planning.?’

19. Fourth, in the 25 years that have now followed the ratification of the UNFCCC, the
provinces acting together or alone have attempted, but have been unable, to enact and sustain a
national system of minimum national standards for GHG emissions pricing and trading, or
otherwise address the trade and economic issues associated with reducing Canada’s GHG
emissions. In the last 25 years Canada-wide emissions have increased, as have climate-related
business and competitiveness challenges and obligations. While the provinces may validly enact
provincial carbon pricing and trading legislation (and many have), they may also resile from that
legislation (both Ontario and Alberta have). The Court has found that such an ability to resile from
a viable national scheme aimed at the genuine national goal of managing systemic economic risk

was, alone, determinative of provincial inability.>

20. The 25 years of provincial attempts and failures to effect minimum national GHG pricing
standards to address the systemic economic risk of climate change, further supports provincial
inability to do so — and demonstrates that the Act is qualitatively different from anything that
could practically or constitutionally be enacted by the individual provinces either separately or in
combination.’! The provinces have not and cannot, either jointly or severally, enact minimum
national standards for GHG emissions price stringency, an inter-provincial compliance trading
regime, and a system of national accounts and monitoring that is aimed at addressing the systemic

trade and competitiveness risks of climate change for Canada as a whole. The minimum national

28 Pan-Canadian Securities Reference at para 111.

2% Sullivan Affidavit at paras 7, 9.

30 Securities Reference at para 121; Pan-Canadian Securities Reference at para 113.
31 Pan-Canadian Securities Reference at para 101,



http://canlii.ca/t/hw0hz
http://canlii.ca/t/fpdwb
http://canlii.ca/t/hw0hz
http://canlii.ca/t/hw0hz
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carbon pricing and trading standards set out in the Act are not, and cannot be, contingent on the
actions of any one province in order to be effective, even though the provinces are also competent

to deal with climate change in the exercise of their legislative powers.

21. The nation-wide system of minimum national standards in the Act is respectful of, but not
contingent on, the legislative actions, individual transactions, specific industries or local markets
in any one province. The Act, when viewed in its entirety, addresses the systemic risks of climate
change, trade, and competitiveness to the economy as a whole in a way that is different and distinct
from provincial concerns. The absence of a federal power to legislate in respect of national
minimum pricing and trading standards to address the systemic economic risks of climate change
would create a constitutional “gap” that is contrary to the principle of exhaustiveness and Canada’s
global climate obligations.*? The Act, with its narrowly tailored scope and backstop, is a response

to this provincial incapacity and fills the constitutional gap.>

22. Finally, the Attorney General of British Columbia has confirmed that in its direct
experience, the failure to include one or more of the provinces in the carbon pricing and industrial
emissions trading system included in the Act would jeopardize its successful operation in other
parts of the country. The impacts of ‘carbon leakage’ were significant in some sectors.>* This is, in
fact, evidence of systemic risk, or the ‘domino effect” where one province’s failures result in
negative economic consequences that pervade the entire system.>> The effective management of

the systemic economic risks of climate change requires nation-wide regulation.

23. In summary, the Act meets all five of the indicia for valid classification under the general
trade and commerce power. The fact that the federal government’s foray into carbon pricing under
the Act is limited to minimal national GHG pricing standards to address the systemic economic
risks of climate change through a cooperative backstop approach with the provinces supports its
validity. This classification is not only appropriate, but consistent with the approach of

Saskatchewan, Ontario, and Canada, who rely upon the trade jurisprudence to support their

32 Pan-Canadian Securities Reference at para 102.
33 Pan-Canadian Securities Reference at para 113,
3% Reference re Greenhouse Gas Pollution Pricing Act, 2019 SKCA 40 at para 155.
35 Pan-Canadian Securities Reference at para 107.



http://canlii.ca/t/hw0hz
http://canlii.ca/t/hw0hz
http://canlii.ca/t/j03gt
http://canlii.ca/t/hw0hz
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analysis.*

24, IETA notes that it was open to the Attorneys General of Saskatchewan and Ontario to
adduce evidence and argue that the Act impairs the core elements of an expressly enumerated area
of exclusive provincial jurisdiction, or unnecessarily encroaches upon a provincial carbon pricing
regime of greater GHG-reducing stringency.’” None has, nor does the record support such a
conclusion. This absence of evidence is telling and indicative of the fact that the Act and its
minimum national standards for carbon pricing and trading is a law of general application that is
reconcilable with any incidental effects that it may have on provincial powers over property and
civil rights and matters of a merely local nature. Interpreting the trade and commerce power to
include minimum national carbon pricing and trading standards does not appear to have
overwhelmed provincial authority.*® However, an unduly narrow interpretation of the general trade
and commerce power that excludes the systemic economic risks of climate change — among the
world’s most significant risks and challenges® — may result in a significant gap that may leave
the general trade and commerce power vapid and meaningless to address other less urgent and

pervasive systemic risks as previously supported by the Court.*

25. Criminal Law Power. IETA submits, in the alternative, that the Act is a constitutional
exercise of Parliament’s criminal law power pursuant to s. 91(27) of the Constitution and adopts

the submissions of CELA.

PART IV: SUBMISSIONS CONCERNING COSTS

26. IETA does not seek costs and requests that no costs be awarded against IETA.
PART V: ORDER SOUGHT

217. IETA makes no statement on the outcome of the appeals.

36 Canada’s Factum at paras 55-56, 59, 68, 70, 76-77, 87, 92-96, 110, 111, 122; Saskatchewan’s
Factum at paras 54, 94, 102, 107, 111-113, 121; Ontario’s Factum at paras 33, 47, 54-55, 74,
85-88.

37 Canadian Western Bank v Alberta, 2007 SCC 22 at paras 48-49.

38 Reference re Greenhouse Gas Pollution Pricing Act, 2019 SKCA 40 at para 342.

39 Saskatchewan’s Factum at para 2.

40 Pan-Canadian Securities Reference at para 100-101.



http://canlii.ca/t/1rmr1
http://canlii.ca/t/j03gt
http://canlii.ca/t/hw0hz
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ALL OF WHICH IS RESPECTFULLY SUBMITTED, this 27" day of January, 2020.

DEMARCO ALLAN LLP
Per:

. Lisa (Elisabeth) DeMarco
%W " Counsel for IETA

“Jonathan McGillivray
Counsel for IETA
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