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IN THE SUPREME COURT OF CANADA 
(ON APPEAL FROM COURT OF APPEAL FOR SASKATCHEWAN) 

 
IN THE MATTER OF THE GREENHOUSE GAS POLLUTION PRICING ACT, 

SC 2018, c. 12, s. 186 
AND IN THE MATTER OF A REFERENCE BY THE LIEUTENANT 

GOVERNER IN COUNCIL TO THE COURT OF APPEAL FOR SASKATCHEWAN 
UNDER THE CONSTITUTIONAL QUESTIONS ACT, 2012, SS 2012, c. C-29.01 

 
BETWEEN: 
 

ATTORNEY GENERAL OF SASKATCHEWAN 
 

Appellant 
- and – 

 
ATTORNEY GENERAL OF CANADA 

Respondent 
- and – 

 
ATTORNEY GENERAL OF ONTARIO, ATTORNEY GENERAL OF ALBERTA, 
ATTORNEY GENERAL OF BRITISH COLUMBIA, ATTORNEY GENERAL OF 

MANITOBA, ATTORNEY GENERAL OF NEW BRUNSWICK, 
ATTORNEY GENERAL OF QUÉBEC 

Interveners 
 (Title of Proceeding continued on next page) 

 
 

FACTUM OF THE INTERVENER 
THE ATTORNEY GENERAL OF NEW BRUNSWICK 

(pursuant to Rule 42 of the Rules of the Supreme Court of Canada) 
 

 
Attorney General of New Brunswick 
Legal Services Branch 
PO Box 6000, Stn A. 
675 King Street, Suite 2018 
Fredericton, NB E3B 5H1 
 
Rachelle Standing 
Isabel Lavoie Daigle 
Phone: 506-453-2222 
Fax: 506-453-3275 
Email: rachelle.standing@gnb.ca 

Isabel.lavoiedaigle@gnb.ca 
 
Counsel for the Attorney General of New 
Brunswick 

Gowling WLG (Canada) LLP 
Barristers & Solicitors 
2600 - 160 Elgin Street 
Ottawa, ON K1P 1C3 
 
 
D. Lynne Watt 
Phone: 613-786-8695 
Fax: 613-788-3509 
Email: lynne.watt@gowlingwlg.com 
 
 
Agent for the Attorney General of New 
Brunswick 
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-and - 
 

SASKATCHEWAN POWER CORPORATION AND SASKENERGY INCORPORATED, 
CANADIAN TAXPAYERS FEDERATION, UNITED CONSERVATIVE ASSOCIATION, 

AGRICULTURAL PRODUCERS ASSOCIATION OF SASKATCHEWAN INC., 
INTERNATIONAL EMISSIONS TRADING ASSOCIATION, CANADIAN PUBLIC 

HEALTH ASSOCIATION, ATHABASCA CHIPEWYAN FIRST NATION, CANADIAN 
ENVIRONMENTAL LAW ASSOCIATION, ENVIRONENTAL DEFENCE CANADA INC., 

AND SISTERS OF PROVIDENCE OF ST. VINCENT DE PAUL, ASSEMBLY OF FIRST 
NATIONS, DAVID SUZUKI FOUNDATION, CANADA’S ECOFISCAL COMMISSION, 
INTERGENERATIONAL CLIMATE COALITION, CLIMATE JUSTICE SASKATOON, 
NATIONAL FARMERS UNION, SASKATCHEWAN COALITION FOR SUSTAINABLE 

DEVELOPMENT, SASKATCHEWAN COUNCIL FOR INTERNATIONAL 
CORPORATION, SASKATCHEWAN ENVIRONMENTAL SOCIETY, SASKEV, COUNCIL 
OF CANADIANS:  PRAIRIE AND NORTHWEST TERRITORIES REGION, COUNCIL OF 

CANADIANS:  REGINA CHAPTER, COUNCIL OF CANADIANS:  SASKTOON 
CHAPTER, NEW-BRUNSWICK ANTI-SHALE GAS ALLIANCE AND YOUTH OF THE 

EARTH, PROGRESS ALBERTA COMMUNICATIONS LIMITED, CANADIAN LABOUR 
CONGRESS, OCEANS NORTH CONSERVATION SOCIETY, AMNESTY 

INTERNATIONAL CANADA, NATIONAL ASSOCIATION OF WOMEN AND THE LAW 
AND FRIENDS OF THE EARTH, SMART PROSPERITY INSTITUTE, CENTRE 

QUEBECOIS DU DROIT DE L’ENVIRONNEMENT ET EQUITERRE, GENERATION 
SQUEEZE, PUBLIC HEALTH ASSOCIATION OF BRITISH COLUMBIA, 

SASKATCHEWAN PUBLIC HEALTH ASSOCIATION, CANADIAN ASSOCIATION OF 
PHYSICIANS FOR THE ENVIRONMENT, CANADIAN COALITION FOR THE RIGHTS 

OF THE CHILD AND YOUTH CLIMATE LAB, ASSEMBY OF MANITOBA CHIEFS, 
CITY OF RICHMOND, CITY OF VICTORIA, CITY OF NELSON, DISTRICT OF 

SQUAMISH, CITY OF ROSSLAND AND CITY OF VANCOUVER 
 

Interveners 
 

__________________________________________________________ 
 
AND BETWEEN: 
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(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO) 

 
IN THE MATTER OF THE GREENHOUSE GAS POLLUTION PRICING ACT, 

SC 2018, c. 12, s. 186 
AND IN THE MATTER OF A REFERENCE BY THE LIEUTENANT 

GOVERNER IN COUNCIL TO THE COURT OF APPEAL FOR ONTARIO 
UNDER THE COURTS OF JUSTICE ACT, RSO 1990, c. C.43, s. 8 

 
BETWEEN: 
 

ATTORNEY GENERAL OF ONTARIO 
 

Appellant 



- and – 
 

ATTORNEY GENERAL OF CANADA 
 

Respondent 
- and – 

 
ATTORNEY GENERAL OF SASKATCHEWAN, ATTORNEY GENERAL OF ALBERTA, 

ATTORNEY GENERAL OF BRITISH COLUMBIA, ATTORNEY GENERAL OF 
MANITOBA, ATTORNEY GENERAL OF NEW BRUNSWICK, ATTORNEY GENERAL 

OF QUÉBEC 
Interveners 

 
-and- 

 
ANISHINABEK NATION AND UNITED CHIEFS AND COUNCILS OF MNIDOO 

MNISING, SASKATCHEWAN POWER CORPORATION AND SASKENERGY 
INCORPORATED, CANADIAN TAXPAYERS FEDERATION, INTERNATIONAL 

EMISSIONS TRADING ASSOCIATION, CANADIAN PUBLIC HEALTH ASSOCIATION, 
ATHABASCA CHIPEWYAN FIRST NATION, CANADIAN ENVIRONMENTAL LAW 

ASSOCIATION, ENVIRONENTAL DEFENCE CANADA INC., AND SISTERS OF 
PROVIDENCE OF ST. VINCENT DE PAUL, ASSEMBLY OF FIRST NATIONS, DAVID 

SUZUKI FOUNDATION, CANADA’S ECOFISCAL COMMISSION, CLIMATE JUSTICE 
SASKATOON, NATIONAL FARMERS UNION, SASKATCHEWAN COALITION FOR 

SUSTAINABLE DEVELOPMENT, SASKATCHEWAN COUNCIL FOR INTERNATIONAL 
CORPORATION, SASKATCHEWAN ENVIRONMENTAL SOCIETY, SASKEV, COUNCIL 
OF CANADIANS:  PRAIRIE AND NORTHWEST TERRITORIES REGION, COUNCIL OF 

CANADIANS:  REGINA CHAPTER, COUNCIL OF CANADIANS:  SASKTOON 
CHAPTER, NEW-BRUNSWICK ANTI-SHALE GAS ALLIANCE AND YOUTH OF THE 

EARTH, PROGRESS ALBERTA COMMUNICATIONS LIMITED, CANADIAN LABOUR 
CONGRESS, OCEANS NORTH CONSERVATION SOCIETY, AMNESTY 

INTERNATIONAL CANADA, NATIONAL ASSOCIATION OF WOMEN AND THE LAW 
AND FRIENDS OF THE EARTH, SMART PROSPERITY INSTITUTE, CENTRE 

QUEBECOIS DU DROIT DE L’ENVIRONNEMENT ET EQUITERRE, GENERATION 
SQUEEZE, PUBLIC HEALTH ASSOCIATION OF BRITISH COLUMBIA, 

SASKATCHEWAN PUBLIC HEALTH ASSOCIATION, CANADIAN ASSOCIATION OF 
PHYSICIANS FOR THE ENVIRONMENT, CANADIAN COALITION FOR THE RIGHTS 

OF THE CHILD AND YOUTH CLIMATE LAB, ASSEMBY OF MANITOBA CHIEFS, 
CITY OF RICHMOND, CITY OF VICTORIA, CITY OF NELSON, DISTRICT OF 

SQUAMISH, CITY OF ROSSLAND AND CITY OF VANCOUVER 
 

Interveners 
 
 

FACTUM OF THE INTERVENER 
THE ATTORNEY GENERAL OF NEW BRUNSWICK 

(pursuant to Rule 42 of the Rules of the Supreme Court of Canada) 
 



ORIGINAL TO THE REGISTRAR 
COPIES TO: 
 
Attorney General of Canada 
Department of Justice Canada 
Prairie Region 
301 – 310 Broadway 
Winnipeg, MB R3C 0S6 
 
Sharlene Telles-Langdon, Christine Mohr, 
Mary Matthews and Neil Goodridge 
Phone: 204-983-0862 
Fax: 204-984-8495 
E-mail: sharlene.telles-langdon@justice.gc.ca 
 
Counsel for the Attorney General of Canada 

Deputy Attorney General of Canada 
Department of Justice Canada 
50 O’Connor Street – Suite 500, Room 557 
Ottawa, ON K1A 0H8 
 
 
Christopher M. Rupar 
 
Phone: 913-670-6290 
Fax: 613-954-1920 
Email: christopher.rupar@justice.gc.ca 
 
Agent for the Attorney General of Canada 
 

Ministry of Justice and Attorney  
General of Saskatchewan 
820 - 1874 Scarth Street 
Regina, SK S4P 4B3 
 
P. Mitch McAdam, Q.C. 
Alan Jacobson 
Phone: 306-787-7846 / 306-787-1087 
Fax: 306-787-9111 
Email: mitch.mcadam@gov.sk.ca 
 alan.jacobson@gov.sk.ca 
 

Gowling WLG (Canada) LLP 
Barristers & Solicitors 
2600 - 160 Elgin Street 
Ottawa, ON K1P 1C3 
 
D. Lynne Watt 
Phone: 613-786-8695 
Fax: 613-788-3509 
Email: lynne.watt@gowlingwlg.com 
 
 
Agent for the Appellant Attorney General of 
Saskatchewan & Intervener 

MLT Aikins LLP 
1500 – 1874 Scarth Street 
Regina, SK S4P 4E9 
 
Deron Kuski. Q.C. 
Jodi Wildeman 
Phone: 306-347-8404 
Fax: 306-352-5250 
Email: dkuski@mltaikins.com 
 
Counsel for the Appellant, the Attorney 
General of Saskatchewan & Intervener 
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Attorney General of Ontario 
Constitutional Law Branch 
4th Floor - 720 Bay Street 
Toronto, ON M7A 2S9 
 
Joshua Hunter, Padraic Ryan, 
Aud Ranalli 
Phone: 416-908-7465 / 416-908-2276 / 
416-389-2604 
Fax: 416-326-4015 
Email: josh.hunter@ontario.ca 
 padraic.ryan@ontario.ca 
 aud.ranalli@ontario.ca 
 
Counsel for the Appellant Attorney General  
of Ontario & Intervener 
 

Supreme Advocacy LLP 
340 Gilmour Street, Suite 100 
Ottawa, ON K2P 0R3 
 
 
Marie-France Major 
Phone: 613-695-8855 
Fax: 613-695-8580 
Email: mfmajor@supremeadvocacy.ca 
 
 
 
 
 
Agent for the Appellant Attorney General of 
Ontario & Intervener 

Ministère de la justice du Québec 
Direction du droit constitutionnel et 
Autochtone 
1200, route de l'Église, 4 étage 
Québec, QC G1V 4M1 
 
Jean-Vincent Lacroix 
Laurie Anctil 
Phone: 418-643-1477, poste 20779 
Email: jean-
 vincent.lacroix@justice.gouv.qc.ca 
 Laurie.anctil@justice.gouv.qc.ca 
 
Avocats de la Procureure générale Québec 
 

Noël & Associés s.e.n.c.r.l. 
111, rue Champlain 
Gatineau, QC J8X 3R1 
 
 
 
Pierre Landry 
Phone: 819-503-2174 
Fax: 819-771-5397 
Email: p.landry@noelassocies.com 
 
 
 
Correspondant pour les Avocats de la 
Procureure générale Québec 
 

Attorney General of Manitoba 
Constitutional Law 
1230 - 405 Broadway 
Winnipeg, MB R3C 3L6 
 
Michael Conner 
Allison Kindle Pejovic 
Phone: 204-945-6723 
Fax: 204-945-0053 
Email: Michael.conner@gov.mb.ca 
 Allison.pejovic@gov.mb.ca 
 

Gowling WLG (Canada) LLP 
Barristers & Solicitors 
2600 - 160 Elgin Street 
Ottawa, ON K1P 1C3 
 
D. Lynne Watt 
 
Phone: 613-786-8695 
Fax: 613-788-3509 
Email: lynne.watt@gowlingwlg.com 
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Counsel for the Intervener Attorney General 
of Manitoba 
 

Agent for the Intervener Attorney General of 
Manitoba 

Ministry of Attorney General 
6th Floor - 101 Douglas Street 
PO Box 9280 Stn Prov Govt 
Victoria, BC V8W 9J7 
 
J. Gareth Morley 
Phone: 250-952-7644 
Fax: 250-356-0064 
Email: gareth.morley@gov.bc.ca 
 
Counsel for the Intervener Attorney General 
of British Columbia 
 

Michael Sobkin 
331 Somerset Street West 
Ottawa, ON K2P 0J8 
 
 
Michael Sobkin 
Phone: 613-282-1712 
Fax: 613-288-2896 
Email: msobkin@sympatico.ca 
 
Agent for the Intervener Attorney General of 
British Columbia 

Gall Legge Grant Zwack LLP 
1000 – 1199 West Hastings Street 
Vancouver, BC V6E 3T5 
 
Peter Gall, Q.C. 
Phone: 604-891-1152 
Fax: 604-669-5101 
Email: pgall@glgzlaw.com 
 
Counsel for the Intervener Attorney General 
of Alberta 
 

CazaSaikaley LLP 
220 Laurier Avenue West, Suite 350 
Ottawa, ON K1P 5ZP 
 
Alyssa Tomkins 
Phone: 613-565-2292 
Fax: 613-565-2087 
Email: atomkins@plaideurs.ca 
 
Agent for the Intervener Attorney General of 
Alberta 

McKercher LLP 
374 Third Avenue South 
Saskatoon, SK  S7K 1M5 
 
 
David M. Stack, Q.C. 
Phone:  306-664-1277 
Fax:  306-653-2669 
Email:  d.stack@mkercher.ca 
 
Counsel for the Interveners, Saskatchewan 
Power Corporation and SaskEnergy Inc. 
 

Gowling WLG (Canada) LLP 
Barristers & Solicitors 
2600 - 160 Elgin Street 
Ottawa, ON K1P 1C3 
 
D. Lynne Watt 
Phone: 613-786-8695 
Fax: 613-788-3509 
Email: lynne.watt@gowlingwlg.com 
 
Agent for the Interveners Saskatchewan 
Power Corporation and SaskEnergy Inc. 
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Crease Harman LLP 
800-1070 Douglas Street 
Victoria, BC  V8W 2C4 
 
R. Bruce E. Hallsor 
Hana Felix 
Phone:  250-388-9124 
Fax:  250-388-4294 
Email:  bhallsor@crease.com 
 
Counsel for the Intervener, Canadian 
Taxpayers Federation 
 

Supreme Advocacy LLP 
340 Gilmour Street, Suite 100 
Ottawa, ON K2P 0R3 
 
Marie-France Major 
 
Phone: 613-695-8855 
Fax: 613-695-8580 
Email: mfmajor@supremeadvocacy.ca 
 
Agent for the Intervener, Canadian Taxpayers 
Federation 

DeMarco Allan LLP 
625-333 Bay Street 
Toronto, ON  M5H 2R2 
 
Elizabeth DeMarco 
Jonathan McGillivray 
Phone:  647-991-1190 
Fax:  888-734-9459 
Email:  lisa@demarcoallan.com 
 
Counsel for the Intervener, International 
Emissions Trading Association 
 

 

Gowling WLG (Canada) LLP 
Suite 1600, 1 First Canadian Place 
100 King Street West 
Toronto, ON  M5X 1G5 
 
Jennifer L. King, Michael Finley, 
Liane Langstaff 
Phone:  416-862-7525 
Fax:  416-862-7661 
Email:  jennifer.king@gowlingwlg.com 
 
Counsel for the Intervener, Canadian Public 
Health Association 
 

Gowling WLG (Canada) LLP 
Barristers & Solicitors 
2600 - 160 Elgin Street 
Ottawa, ON K1P 1C3 
 
Jeffrey W. Beedell 
 
Phone:  613-786-0171 
Fax:  613-788-3587 
Email:  jeff.beedell@gowlingwlg.com 
 
Agent for the Intervener, Canadian Public 
Health Association 
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Ecojustice Environmental Law Clinic, 
University of Ottawa 
216-1 Stewart Street 
Ottawa, ON  K1N 6N5 
 
Amir Attaran 
Phone: 613-562-8500  Ext: 3382 
Fax:  613-562-5319 
Email:  aattaran@ecojustice.ca 
 
Counsel for the Intervener, Athabasca 
Chipewyan First Nation 
 

 

Canadian Environmental Law Association 
1500 - 55 University Avenue 
Toronto, ON  M5J 2H7 
 
 
Joseph F. Castrilli, Theresa McClenaghan, 
Richard D. Lindgren 
Phone:  416-960-2284  Ext: 7218 
Fax:  416-960-9392 
Email:  castrilli@sympatico.ca 
 
Counsel for the Interveners,  
Canadian Environmental Law Association, 
Environmental Defence Canada Inc. and 
Sisters of Providence of St. Vincent de Paul 
 

Gowling WLG (Canada) LLP 
Barristers & Solicitors 
2600 - 160 Elgin Street 
Ottawa, ON K1P 1C3 
 
Jeffrey W. Beedell 
 
Phone:  613-786-0171 
Fax:  613-788-3587 
Email:  jeff.beedell@gowlingwlg.com 
 
Agent for the Interveners,  
Canadian Environmental Law Association, 
Environmental Defence Canada Inc. and 
Sisters of Providence of St. Vincent de Paul 

Assembly of First Nations 
55 Metcalfe Street, Suite 1600 
Ottawa, ON  K1P 6L5 
 
Stuart Wuttke, Julie McGregor,  
Adam Williamson, Victor Carter 
Phone: 613-241-5689  Ext: 228 
Fax:  613-241-5808 
Email:  swuttke@afn.ca 
 
Counsel for the Intervener, Assembly of First 
Nations 
 

Supreme Law Group 
900 - 275 Slater Street 
Ottawa, ON  K1P 5H9 
 
Moira Dillon 
 
Phone: 613-691-1224 
Fax:  613-691-1338 
Email: mdillon@supremelawgroup.ca 
 
Agent for the Intervener, Assembly of First 
Nations  
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Ecojustice Environmental Law Clinic, 
University of Ottawa 
216-1 Stewart Street 
Ottawa, ON  K1N 6N5 
 
Joshua Ginsberg 
Randy Christensen 
Phone: 613-562-5800  Ext: 3399 
Fax:  613-562-5319 
Email:  jginsberg@ecojustice.ca 
 
Counsel for the Intervener, the David Suzuki 
Foundation 

Champ and Associates 
43 Florence Street 
Ottawa, ON  K2P 0W6 
 
 
Bijon Roy 
 
Phone:  613-237-4740 
Fax:  613-232-2680 
Email:  broy@champlaw.ca 
 
Agent for the Intervener, the David Suzuki 
Foundation 
 

University of Ottawa 
Faculty of Law 
57 Louis Pasteur Street 
Ottawa, ON  K1N 6N5 
 
Stewart Elgie, LSM 
Phone : 613-562-5800 Ext : 1270 
Email: stewart.elgie@uottawa.ca 
 
Counsel for the Intervener, Canada's Ecofiscal 
Commission 

Champ and Associates 
43 Florence Street 
Ottawa, ON  K2P 0W6 
 
Bijon Roy 
Phone:  613-237-4740 
Fax:  613-232-2680 
Email:  broy@champlaw.ca 
 
Agent for the Intervener, Canada's Ecofiscal 
Commission 
 

Kowalchuk Law Office 
18 Patton Street 
Regina, SK  S4R 3N9 
 
Larry W. Kowalchuk Taylor-Anne Yee, 
Jonathan Stockdale 
Phone: 306-529-3001 
Email: larry@kowalchuklaw.ca 
 
Counsel for the Interveners, Climate Justice 
Saskatoon, National Farmers Union, 
Saskatchewan Coalition for Sustainable 
Development, Saskatchewan Council for 
International Cooperation, Saskatchewan 
Environmental Society, SaskEV 

Supreme Law Group 
900 - 275 Slater Street 
Ottawa, ON  K1P 5H9 
 
Moira Dillon 
Phone: 613-691-1224 
Fax:  613-691-1338 
Email: mdillon@supremelawgroup.ca 
 
Agent for the Interveners, Climate Justice 
Saskatoon, National Farmers Union, 
Saskatchewan Coalition for Sustainable 
Development, Saskatchewan Council for 
International Cooperation, Saskatchewan 
Environmental Society, SaskEV 
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Kowalchuk Law Office 
18 Patton Street 
Regina, SK  S4R 3N9 
 
Larry W. Kowalchuk 
Phone: 306-529-3001 
Email: larry@kowalchuklaw.ca 
 
 
Counsel for the Interveners, Council of 
Canadians: Prairie and Northwest Territories 
Region, Council of Canadians: Regina 
Chapter, Council of Canadians: Saskatoon 
Chapter, New-Brunswick Anti-Shale Gas 
Alliance and Youth of the Earth 

Supreme Law Group 
900 - 275 Slater Street 
Ottawa, ON  K1P 5H9 
 
Moira Dillon 
Phone: 613-691-1224 
Fax:  613-691-1338 
Email: mdillon@supremelawgroup.ca 
 
Counsel for the Interveners, Council of 
Canadians: Prairie and Northwest Territories 
Region, Council of Canadians: Regina 
Chapter, Council of Canadians: Saskatoon 
Chapter, New-Brunswick Anti-Shale Gas 
Alliance and Youth of the Earth 
 

Nanda & Company 
3400 Manulife Place 
10180- 101 Street N.W. 
Edmonton, AB  T5J 4K1 
 
Avnish Nanda 
Martin Olszynski 
Phone (780) 801-5324 
Fax: (587) 318-1391 
Email: avnish@nandalaw.ca 
 
Counsel for the Intervener, Progress Alberta 
Communications Limited 
 

McGuinty Law Offices 
1192 Rockingham Avenue 
Ottawa, ON  K1H 8A7 
 
 
Dylan Jr. McGuinty 
 
Phone: 613-526-3858 
Fax: 613-526-3187 
Email: dylanjr@mcguintylaw.ca 
 
Agent for the Intervener, Progress Alberta 
Communications Limited 
 

Westaway Law Group 
55 Murray Street 
Suite 230 
Ottawa, ON  K1N 5M3 
 
Cynthia Westaway 
Patricia Lawrence 
Phone: 613-722-6339 
Fax:  613-722-9097 
Email: cynthia@westawaylaw.ca 
 
Counsel for the Intervener, Anishinabek 
Nation and United Chiefs and Councils of 
Mnidoo Mnising 

Westaway Law Group 
55 Murray Street 
Suite 230 
Ottawa, ON  K1N 5M3 
 
Geneviève Boulay 
 
Phone: 613-702-3042 
Fax:  613-722-9097 
Email:  genevieve@westawaylaw.ca 
 
Agent for the Intervener, Anishinabek Nation 
and United Chiefs and Councils of Mnidoo 
Mnising 
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Goldblatt Partners LLP 
20 Dundas Street West, Suite 1039 
Toronto, ON  M5G 2C2 
 
Steven M. Barrett, Simon Archer, 
Mariam Moktar 
Phone:  416-977-6070 
Fax:  416-591-7333 
Email: sbarrett@goldblattpartners.com 
 
Counsel for the Intervener, Canadian Labour 
Congress 

Goldblatt Partners LLP 
500-30 Metcalfe St. 
Ottawa, ON  K1P 5L4 
 
Colleen Bauman 
 
Phone: 613-482-2463 
Fax: 613-235-3041 
Email: cbauman@goldblattpartners.com 
 
Agent for the Intervener, Canadian Labour 
Congress 
 

Arvay Finlay LLP 
1512-808 Nelson Street 
Vancouver, BC  V6Z 2H2 
 
David W.L. Wu 
Phone: 604-696-9828 
Fax: 888-575-3281 
Email: dwu@arvayfinlay.ca 
 
Counsel for the Intervener, Oceans North 
Conservation Society 

Supreme Law Group 
900 - 275 Slater Street 
Ottawa, ON  K1P 5H9 
 
Moira Dillon 
Phone: 613-691-1224 
Fax: 613-691-1338 
Email: mdillon@supremelawgroup.ca 
 
Agent for the Intervener, Oceans North 
Conservation Society 
 

Stockwoods LLP 
TD North Tower, suite 4130 
77 King Street West, P.O. Box 140 
Toronto, ON  M5K 1H1 
 
Justin Safayeni 
Zachary Al-Khatib 
Phone: 416-593-7200 
Fax: 416-593-9345 
Email: justins@stockwoods.ca 
 
Counsel for the Intervener, Amnesty 
International Canada 

Conway Baxter Wilson LLP 
400 - 411 Roosevelt Avenue 
Ottawa, ON  K2A 3X9 
 
 
David P. Taylor 
 
Phone: 613-691-0368 
Fax: 613-688-0271 
Email: dtaylor@conway.pro 
 
Agent for Intervener, Amnesty International 
Canada 
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University of Ottawa 
57 Louis Pasteur St. 
Ottawa, ON  K1N 6C5 
 
Nathalie Chalifour 
Anne Levesque 
Phone: 613-562-5800 Ext: 3331 
FAX: 613-562-5124 
Email: Nathalie.Chalifour@uottawa.ca 
 
Counsel for the Intervener, National 
Association of Women and the Law and 
Friends of the Earth 
 

Conway Baxter Wilson LLP 
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Ottawa, ON  K2A 3X9 
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Agent for the Intervener, National 
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Counsel for the Intervener, Smart Prosperity 
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Suite 2600 
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Fax: 613-563-9869 
Email: guy.regimbald@gowlingwlg.com 
 
Agent for the Intervener, Smart Prosperity 
Institute 
 

Ratcliff & Company LLP 
500-221 West Esplanade 
North Vancouver, BC  V7M 3J3 
 
Nathan Hume, Emma Hume,  
Cam Brewer 
Phone: 604-988-5201 
Fax: 604-988-1452 
Email: nhume@ratcliff.com 
 
Counsel for the Interveners, Generation 
Squeeze, Public Health Association of British 
Columbia, Saskatchewan Public Health 
Association, Canadian Association of 
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PART I – OVERVIEW 
 
1. These matters come to this Honourable Court by way of Notice of Constitutional Question 

which essentially requires a determination as to whether the Greenhouse Gas Pollution Pricing 

Act1 (“the Act”) is constitutional in whole or in part. 

 

2. It is the position of the Attorney General of New Brunswick (“AGNB”) that the Act is 

unconstitutional as it infringes on matters of provincial competence. 

 
3. The facts relevant to these appeals are well laid out in the Appellants’ and Respondents’ 

factums submitted to this Honourable Court, on which the AGNB intends to rely. 

 

PART II – ISSUES   

 

4. The AGNB submits that both majority decisions from the Saskatchewan Court of Appeal2 

and the Ontario Court of Appeal3 (“majority decisions”) erred in conflating the distinct steps of 

characterization and classification, which resulted in a flawed analysis and determination.      

 

5. The AGNB respectfully submits that clear guidelines relative to the characterization and 

classification process ought to be established by this Honourable Court when analysing 

unenumerated matters within the division of powers. 

 
6. The AGNB submits the newly crafted matter of national concern fails to respect the 

appropriate balancing of powers provided for in the Constitution. 

 
 
 
 

                                                 
1 Greenhouse Gas Pollution Pricing Act, SC 2018, c 12, s 186. 
2 Reference re Greenhouse Gas Pollution Pricing Act, 2019 SKCA 40 [Saskatchewan 
Reference]. 
3 Reference re Greenhouse Gas Pollution Pricing Act, 2019 ONCA 544 [Ontario Reference]. 
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PART III – ARGUMENT 

A. Characterization and Classification 

7. There are many cases from this Court where the pith and substance test has been used to 

determine if legislation falls within the jurisdiction of the legislature that enacted it, but there are 

rather fewer cases where the pith and substance test has been used to determine if an act falls into 

the residual void. 

 

8. The first task of consequence in division of powers inquiries is the characterization or pith 

and substance test, which is best seen as a stand-alone inquiry.  A complete yet confined analysis 

to identify the true “matter” at issue in the challenged law is of paramount importance in respecting 

the division of powers in the Constitution.  The Court should only embark on the classification 

stage following a distinct and separate characterization of the impugned act.   

 

9. With respect to classification, the powers of Parliament as enumerated under s. 91 of the 

Constitution Act, 18674 are diverse. Some powers have seemingly tangible qualities, such as 

Beacons, Buoys, Lighthouses, and Sable Island,5 the Establishment and Maintenance of Marine 

Hospitals,6 or the Establishment, Maintenance, and Management of Penitentiaries.7 Others appear 

less tangible and possibly more ubiquitous to the everyday lives of Canadians, such as Taxation,8  

Navigation and Shipping,9 or Marriage and Divorce.10 

 

10. When the task is to determine if an enactment of Parliament falls into one or more of the 

various powers, in some cases classification indicia have developed in the common law to facilitate 

the inclusion (or rejection) of a subject matter within the appropriate head(s) of power. For 

example, in matters of criminal law, an enactment may be classified as criminal law if, having 

                                                 
4 Constitution Act, 1867 (UK), 30 & 31 Victoria, c 3 (UK) [Constitution Act]. 
5 Constitution Act, supra note 4, s 91(9). 
6 Constitution Act, supra note 4, s 91(11). 
7 Constitution Act, supra note 4, s 91(28). 
8 Constitution Act, supra note 4, s 91(3). 
9 Constitution Act, supra note 4, s 91(10). 
10 Constitution Act, supra note 4, s 91(26). 



3 
 

considered its subject matter, it possesses three prerequisites: a valid criminal law purpose backed 

by a prohibition and a penalty.11  

 
11. There are also classification indicia for subject matters seeking inclusion within the general 

federal power over the regulation of trade and commerce.12 Most recently, in Desgagnés Transport 

Inc. v Wärtsilä Canada Inc.,13 this Court outlined eight non-exhaustive factors of varying weight 

encompassed in the integral connection test for classification purposes in matters of navigation 

and shipping, albeit in a non-statutory, maritime law context. In each of these cases and many 

others, it is typical that a subject matter is in the process of being classified into an enumerated 

head within the division of powers, and not classified into the new and unknown. 

 

12. This is not to say that classification indicia do not exist for unenumerated matters. Attempts 

to classify the subject matter now before this Court has caused much ink to be spilled (1) over the 

nature of the subject matter, and (2) whether, howsoever framed, it is single and indivisible, or of 

a qualitative difference, or possessing a degree of unity, making it distinct and, perhaps most 

eloquently, of a “sufficient consistence to retain the bounds of form.”14 These are the qualities that 

a subject matter must possess to gain entry into this particular branch of the general Peace, Order 

and Good Government [“POGG”] power15 to which Canada is entitled.   

 

13. A great deal depends upon the approach used when contemplating the characterization of 

the enactment, and no less so than when classifying it. That is, there are normative tests found in 

Canadian law to be employed when distilling the character of an enactment, and there are diverse 

classification indicia to be employed cataloguing the matter (or rejecting it) within the division of 

powers. 

                                                 
11 Reference re Firearms Act, 2000 SCC 31 at para 27, [2000] SCR 783 [Firearms Reference].  
12 Reference re Pan-Canadian Securities Regulation, 2018 SCC 48 at para 103, [2018] 3 SCR 
189 [Pan-Canadian Securities Reference]. 
13 2019 SCC 58 at para 56 [Desgagnés]. 
14 Being the various descriptions of what may be classification indicia, as gathered together in 

Beetz, J’s dissent in Re Anti-Inflation Act, [1976] 2 SCR 373 at para 150, 68 DLR (3d) 452 [Re  

Anti-Inflation]; and, as re-articulated in R v Crown Zellerbach Canada Ltd., [1988] 1 SCR 401 at 
para 28, 72, 49 DLR (4th) 161 [Crown Zellerbach]. 
15 Constitution Act, supra note 4, s 91. 



4 
 

 

14. Finding a marriage between subject matter and jurisdictional classification for the Act has 

been elusive. Before the Saskatchewan Court of Appeal, the Attorney General of Canada 

(“Canada”) submitted that the pith and substance of the Act “is to incentivize the behavioural 

changes necessary to reduce Canada’s GHG emissions by ensuring that GHG emissions pricing 

applies throughout Canada.”16 Regarding the matter of national concern within which the Act so 

characterized should find residency, Canada submitted that “GHG emissions – a discrete, distinct, 

and indivisible form of pollution – are a matter of national concern.”17   

 
15. At the Ontario Court of Appeal, Canada submitted that, “[t]he Act’s purpose and effect 

show that its pith and substance relates to the cumulative dimensions of GHG emissions”18 and 

that “the cumulative dimensions of GHG emissions is a matter of national concern.”19 

 
16. Canada’s submissions on characterization and classification were rejected by both the 

Saskatchewan and Ontario Courts of Appeal. 

 
17. The Saskatchewan majority opined that the pith and substance of the Act “is best seen as 

the establishment of minimum standards of price stringency for GHG emissions”20 and then 

classified it under the national concern branch as “the establishment of minimum standards of price 

stringency for GHG emissions”.21 The Saskatchewan majority rejected Canada’s submission that 

the matter of national concern was “GHG emissions”, noting that the subject matter had been 

reformulated by Canada as “the cumulative dimensions of GHG emissions”, before concluding 

that there is essentially no difference between the concepts.22 

 
18. The Ontario majority characterized the subject matter as follows:  

 
The Act’s purpose and effects demonstrate that the pith and 
substance of the Act can be distilled as: “establishing minimum 

                                                 
16 Canada’s Factum, Saskatchewan Reference at para 83. 
17 Canada’s Factum, Saskatchewan Reference at para 88. 
18 Canada’s Factum, Ontario Reference at para 54. 
19 Canada’s Factum, Ontario Reference at para 58. 
20 Saskatchewan Reference, supra note 2 at para 125. 
21 Saskatchewan Reference, supra note 2 at para 163. 
22 Saskatchewan Reference, supra note 2 at paras 134, 137, 138. 
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national standards to reduce greenhouse gas emissions”. The means 
chosen by the Act is a minimum national standard of stringency for 
the pricing of GHG emissions.”23  

 

19. Therefore, the Saskatchewan majority created an exact match as between characterization 

and classification, while the Ontario majority characterized the Act slightly more generally than 

Saskatchewan but opined that the policy means chosen by the Act is a degree more specific than 

its characterization. 

 
20.  Ward v Canada (Attorney General)24 is discussed by both the majority and dissent in the 

Ontario Reference.25  At para 25, the Court in Ward cautions that when determining the true 

character of an act, one must not blend the purpose and effect of the legislation with the means 

chosen to achieve it: 

 
Turning to the effects of the legislation, s. 27 affects the legal rights 
of its subjects by prohibiting the sale of whitecoats and bluebacks 
that have otherwise been legally harvested. Ward submits that the 
legal effect of s. 27 is to regulate the property and processing of a 
harvested seal product.  The argument amounts to saying that 
because the legislative measure is a prohibition on sale, it must be 
in pith and substance concerned with the regulation of sale. This 
confuses the purpose of the legislation with the means used to carry 
out that purpose. Viewed in the context of the legislation as a whole 
and the legislative history, there is nothing to suggest that 
Parliament was trying to regulate the local market for trade of seals 
and seal products. Ward's argument that s. 27 is directed at 
regulating an already processed product because the seals are 
skinned and the meat preserved on the vessel similarly confuses the 
purpose of s. 27 with the means chosen to achieve it. 

 

21. In hindsight, Canada appeared to be aiming for a conventional structure in Saskatchewan, 

characterizing the subject matter with a degree of refinement more specific than the national 

concern classification – that is, “behavioural change” within a “GHG emissions” matrix.  

Canada’s interpretation of the Act’s pith and substance underwent significant alteration in 

                                                 
23 Ontario Reference, supra note 3 at para 77. 
24 2002 SCC 17 [Ward]. 
25 Ontario Reference, supra note 3 at paras 178, 207. 



6 
 

Ontario, where characterization and classification were exact equals: “the cumulative dimensions 

of GHG emissions”. 

22. The rejection by both Courts of Appeal is instructive. The AGNB submits that either 

version of the national concern was too broad and invasive of provincial competence to survive as 

a federal plenary power. As stated in the Saskatchewan Reference majority opinion: 

 
Where does this lead? All things considered, it is not possible to 
conclude “GHG emissions” or, as Canada puts it in oral argument, 
“the cumulative dimensions of GHG emissions” fall within federal 
jurisdiction by virtue of the national concern doctrine. Even 
assuming a matter framed in this way has the sort of singleness, 
distinctiveness and indivisibility demanded by the Crown 
Zellerbach test, the fundamental distribution of legislative power 
under the Constitution Act, 1867 would be upset if it were allocated 
to Parliament. As a result, this approach to federal jurisdiction in 
respect of GHG emissions does not survive the second part of the 
test prescribed by Crown Zellerbach. It follows that the POGG 
argument advanced by Canada cannot succeed.26 
 

 
23. Instead of opining that the Act was unconstitutional based on Canada’s interpretation of its 

own legislation, both Courts of Appeal substituted a characterization and classification for that of 

Canada’s. Prompted by the able submissions of the Attorney General of British Columbia,27 and 

seen as a way of capturing the illusive “singleness, distinctiveness and indivisibility” 

requirement,28 the “GHG emissions”, cumulative or otherwise, were narrowed to comply with the 

classification indicia found in the jurisprudence. 

 

24. The AGNB submits that the analyses undertaken by the majorities in the Saskatchewan 

and Ontario References conflate the purpose of the Act with the proper subject matter of national 

concern, rather than truly contemplating the Act’s pith and substance. In so doing, the analyses 

undertaken led to a pre-determined, self-fulfilling, singular national concern that should not be 

classified as a plenary power. 

 

                                                 
26 Saskatchewan Reference, supra note 2 at para 138. 
27 Ontario Reference, supra note 3 at para 113; Saskatchewan Reference, supra note 2 at para 
139. 
28 Crown Zellerbach, supra note 14 at para 33. 
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B. The fixation on outcomes 

25. The AGNB submits that a true characterization and classification analysis was not 

conducted, a process that should be ordered and bifurcated.  Specifically, the characterization 

analysis should be undertaken without fixation on outcomes, to avoid bias or the influence of 

factors potentially distracting from the purpose and effects of the legislation.   

 

26. This is evident in Canada’s perpetually evolving characterization, where in their present 

argument they are now certain the Act’s pith and substance is establishing “minimum national 

standards integral to reducing nationwide GHG emissions.”29  It is as though Parliament’s 

perceived purpose of the Act has morphed into a matter that is palatable to an outcome that was 

intended to be achieved.   

 

27. The rules that should apply to the immediate circumstances are admittedly uncertain, as 

there are no head(s) of legislative competence to consider subsequent to the pith and substance 

assessment. The AGNB submits the Act is not “falling within” anything other than a conflation of 

the Act’s characterization and classification.  The Saskatchewan majority made a revealing 

comment that may go to the root of this issue: 

 
[…] The challenge in the application of the national concern 
doctrine is to delimit its reach. […]30  

 

28. The AGNB respectfully submits that the Saskatchewan majority erred by framing the task 

at hand in the manner that it did. The challenge is not to delimit the reach of the enactment. The 

Act is what it is.  Eligibility criteria for entry into that which is single, distinct and indivisible, or 

of a qualitative difference, or possessing a degree of unity, cannot be governed by an act of 

delimiting its reach.   
 

29. While the refinement of a matter’s scope or boundaries may appear as the best means of 

avoiding superficial and over-generalized characterizations, the AGNB would urge this 

Honourable Court to address the wisdom of doing so for a division of powers analysis where the 

                                                 
29 Canada’s Factum at paras 60-61. 
30 Saskatchewan Reference, supra note 2 at para 143. 
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target power is unknown.  If an unbiased and bifurcated analysis is to be presumed in 

circumstances where a new and plenary jurisdiction stands to be the outcome, then the mere act of 

equating pith and substance with the power once established is suspect. In Chatterjee v Ontario 

(Attorney General): 
 

[…] In principle this assessment should be made without regard to 
the head(s) of legislative competence, which are to be looked at only 
once the “pith and substance” of the impugned law is 
determined.  Unless the two steps are kept distinct there is a danger 
that the whole exercise will become blurred and overly oriented 
towards results. 31 
 
 

30. When both the framer of the legislation and the trier of fact are aware that the exercise is 

to determine if an uncertain subject matter has the potential to be slotted into an arguable 

constitutional residuary, it would take a willing suspension of disbelief to conclude that the latter 

would not influence the former. 

 

31. Huscroft JA’s dissenting opinion in the Ontario Reference acknowledged the hazards of 

fixation on outcomes, framed as the conflation of characterization and classification in the pith and 

substance analysis,32 leading to this blunt assessment: 

 
[…] Hence, it is a category error to describe the specific means 
adopted in legislation to address a problem, rather than the subject 
matter of the problem itself, as a matter of national concern.33 

 

32. The AGNB submits that “precision” is key. Where the constitutional power is yet to be 

formed, and where law decrees that characterization must precede and not be influenced by 

classification, any approach without strict criteria creates the means to poach local jurisdiction. 

Although the widespread evisceration of provincial authority may not occur in any one case – as 

the isolated or constrained result may only allow the removal of a thin slice from a larger sphere 

                                                 
31 2009 SCC 19 at para 16, [2009] 1 SCR 624. 
32 Ontario Reference, supra note 3 at para 224. 
33 Ontario Reference, supra note 3 at para 225. 
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of local competence – it cannot be denied that the repeated use of knives so forged will lead to the 

classic death of a thousand tiny cuts of the division of powers.34 

33. Huscroft JA, when discussing the classification of the Act in his dissenting opinion, 

described the reach of the Act in the following terms: 

 
Plainly, the Act imposes charges on manufacturing, farming, 
mining, agriculture, and other intraprovincial economic endeavours 
too numerous to mention, in addition to imposing costs on 
consumers, both directly and indirectly, as businesses can be 
expected to pass on increased costs, to a greater or lesser extent – all 
matters that would be classified as falling under provincial 
lawmaking authority over property and civil rights (s. 92(13)) or 
matters of a local or private nature (s. 92(16)). […]35 

 

34. With respect to both majority opinions, it is submitted that the reason for the Act may well 

be to establish minimum standards, but that is not its subject matter. The subject matter, the true 

pith and substance, is the regulation of GHG emissions, a matter of provincial competence.  This 

description of the problem echoes Beetz J in Re Anti-Inflation:  

 
[…] I am prepared to accept that inflation was the occasion or the 
reason for its enactment. But I do not agree that inflation is the 
subject matter of the Act. […]36 

 

35. The AGNB submits that both Courts of Appeal erred in their respective characterizations 

by finding that the Act creates minimum standards (with or without the addition of price 

stringency) for GHG emissions. Rather, the Act provides Parliament with the means to force 

provincial regulators to conform to its preferred stringency standard under threat of its backstop. 

That alone creates a regulatory environment invasive of provincial constitutional competence, with 

resulting direct and indirect charges on a multitude of consumer and industrial initiatives – all of 

which infiltrate to the roots of local works and undertakings,37 property and civil rights38 and local 

                                                 
34 Saskatchewan Reference, supra note 2 at para 435. 
35 Ontario Reference, supra note 3 at para 215. 
36 Re Anti-Inflation, supra note 14 at para 138. 
37 Constitution Act, supra note 4, s 92(10). 
38 Constitution Act, supra note 4, s 92(13). 
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matters.39  Additionally, despite the evidence of the efficacy of carbon pricing, the infiltration is 

no more than the imposition of Canada’s preferred means of addressing climate change in a sphere 

which should be left to the provinces. 

 

36. The Saskatchewan minority stated: “at its core, setting “minimum national standards of 

stringency for pricing GHG emissions” is just a nice way of saying the matter is actually “the 

regulation of Provincial GHG emissions pricing.”40 The Ontario minority stated: “[i]n my view, 

the Act should be characterized more simply: it regulates GHG emissions.”41 

 

37. The AGNB submits that the majority decisions blend the two distinct analytical processes 

of characterization and classification.  As such, an objective and bifurcated line of inquiry became 

a singular inquiry fueling and pre-determining the outcome, such that the Act was characterized 

with the classification in mind and the classification was drawn from the pith and substance. 

 

38. In order to respect the division of powers and principles of federalism, when analysing 

matters not falling under an enumerated head, clear guidelines relative to the characterization and 

classification process ought to be established by this Court. 

 

39. The AGNB submits that the majority opinions have led to uncertainty regarding the sweep 

and direction of the pith and substance analysis.  

 

40. In most cases, the pith and substance test looks outward, beyond the reason for the 

enactment, peering well into what the legislation accomplishes in terms of its socio-economic 

reach and impact, or its effect. 

 

41. In Desgagnés, this Court noted that the traditional “pith and substance” analysis has never 

been applied in the context of non-statutory maritime law42 and that “a slightly different approach 

                                                 
39 Constitution Act, supra note 4, s 92(16). 
40 Saskatchewan Reference, supra note 2 at para 437. 
41 Ontario Reference, supra note 3 at para 213. 
42 Desgagnés, supra note 13 at para 32. 
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to the pith and substance analysis is required”.43 The chosen approach required a highly 

particularized subject matter: this Court was faced with the marriage of particular facts to the non-

statutory body of maritime law, for the purpose of ascertaining whether the “matter” could be 

classified within the federal power over navigation and shipping.  

42. In Desgagnés, this Court stated that a broad subject matter would defy specific 

classification and defeat the exercise; the Court made it abundantly clear that the entire purpose of 

the exercise is to identify the subject matter “more narrowly so as to make it possible to determine, 

at the classification stage, whether the matter comes within the federal power over navigation and 

shipping.”44 

 

43. This begs the question: what is the appropriate methodology when what is at stake is the 

wholesale creation of a new federal power under the national concern branch of the POGG power, 

with all the privileges of plenary jurisdiction over the matter once classified? Should the process 

be a struggle to isolate a thing – to “characterize with precision” or “delimit the reach” of the 

subject matter with the endgame in mind?  Alternatively, should the process doggedly avoid any 

contemplation of the endgame so as to not blur the exercise with results-based considerations? 

 

44. The AGNB submits that the process under review should in fact be the most extreme 

example of distinct steps possible to identify the true pith and substance of the Act. Here, the result 

is nothing less than a new head of power, writ large as aeronautics or marine pollution. The AGNB 

submits that any power freshly minted under the national concern branch of POGG must be 

degrees of precision apart from the legislation under review. In other words, the legislation should 

be more specific than the power so conceived. The majorities in both cases created exactly 

matching characterizations and classifications. Canada’s current proposed matter of national 

concern “establishing minimum national standards integral to reducing nationwide GHG 

emissions”45 once again mirrors its characterization of the Act.46 The Act fulfils the total essence 

                                                 
43 Desgagnés, supra note 13 at para 33. 
44 Desgagnés, supra note 13 at para 37. 
45 Canada’s Factum at para 72. 
46 Canada’s Factum at para 60. 
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of the newly-minted power and thus we have embarked on a new frontier of constitutional 

principle. 

 
45. Any fully plenary authority should possess relatively similar potential. A singular 

enactment should not be deemed to inhabit that plenary space so completely that pragmatic 

response to changing circumstances would require yet another enactment and national concern. In 

Crown Zellerbach, one subsection of an enactment, which prohibited the dumping of any 

substance at sea with a few exceptions, was found to be within the national concern of “marine 

pollution”. 47 It is respectfully submitted that the analysis and logic employed getting there is a far 

cry from the analysis and logic employed thus far regarding the Act. 

 

46. Indeed, the establishment of minimum standards of price stringency, or establishing 

minimum standards to reduce greenhouse gas emissions are, arguably, as isolated as the minimum 

containment standards for geologic sequestration of anthropogenic carbon dioxide.  Were carbon 

sequestration as de rigueur as carbon pricing, an analysis of subject matter and classification with 

practically identical legal plot points could well be before this Court, whittled down to an analogous 

standards-setting characterization, seemingly as isolated from provincial competence as is the 

actual issue under consideration. 

 
47. Whether the subject matter involves actual carbon pricing or the imagined sequestration, 

or any other operational concept, practically any generalized subject matter of unlimited 

jurisdictional reach can be distilled down to a narrow and isolated thing. The ease with which that 

reductionist process occurs may have much in common with the degree of regard for the essential 

qualitative difference implied by the oft-referenced phrase: “single, distinct and indivisible”. In the 

end, the process should have a critical landing point that is reconcilable with the fundamental 

distribution of legislative power under the Constitution.  

  

                                                 
47 Crown Zellerbach, supra note 14 at para 40. 
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C. The Principles of Federalism, or “to the Constitution what sap is to a tree”48 

 
48. In Quebec (Attorney General), this Court spoke of federalism as follows: 

 
As this Court explained in Reference re Secession of Quebec, 
federalism "was a legal response to the underlying political and 
cultural realities that existed at Confederation and continue to exist 
today", and "political leaders [had] told their respective 
communities that the Canadian union would be able to reconcile 
diversity with unity": para. 43. The principle of federalism requires 
that the constitutional division of powers be respected and that a 
balance be maintained between federal and provincial powers. One 
"power may not be used in a manner that effectively eviscerates 
another": Reference re Securities Act, at para. 7; Reference re 
Secession of Quebec, at paras. 57-58. 49 

 

49. The above-noted case involved the ending of the federal long-gun registry and whether 

licensing data collected for the purposes of the registry could be legitimately destroyed as ancillary 

to the valid criminal law enactment. In circumstances where the analysis is “in relation to” an 

existing power, and in accordance with principles of federalism, it is important “to be able to 

reconcile diversity with unity” as between the provinces and the federal government. 

 

50. In circumstances where there is no existing power to consider, requiring a leap into the 

unknown, it would be logical to expect the need for reconciliation of the constitutional powers to 

be even more zealously guarded.  As such, the default position would reside more in favour of 

provinces, possessing a keen appreciation of ostensible purposes and colourability in all its forms. 

 

51. This is particularly so where the new power was originally subject to provincial 

jurisdiction, and not one that did not exist at Confederation.  The Ontario majority noted that 

““environmental” concerns certainly existed at Confederation”, and the framers likely “anticipated 

                                                 
48 Quebec (Attorney General) v Canada (Attorney General), 2015 SCC 14 at para 144, [2015] 1 
SCR 693 [Quebec (Attorney General)] 
49 Quebec (Attorney General), supra note 48 at para 145. 
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that legislation pertaining to these matters would come within s. 92(16), which gives the provinces 

jurisdiction over “all Matters of a merely local or private Nature in the Province.”50   

 
52. Courts have repeatedly recognized that there is a shared responsibility for the development 

of regulatory schemes and structures to preserve and protect our provinces/territories, country and 

planet.51 However, as the dissent noted in Hydro-Quebec: “Environmental protection must be 

achieved in accordance with the Constitution, not in spite of it.”52   

 
53. Additionally, consider the matter of health.  Health is not amongst the listed heads of power 

identified in sections 91 and 92 of the Constitution Act, and thus, is not specifically allocated to 

one level of government.  Despite its absence from the listed matters, there is strong academic 

support that health is a matter of provincial competence.53  The dominance of provincial 

jurisdiction in this area has prevailed even in the face of constitutional challenges respecting, for 

example, narcotic drug use, which typically depends upon the federal criminal law and trade and 

commerce powers.54  

   
54. In contrast, matters previously classified as national concerns under POGG, like atomic 

energy, have not permitted provincial labour laws to apply to nuclear power plants.55  Thus, the 

AGNB submits courts have made a clear distinction between matters that, although unlisted, 

remain firmly of provincial jurisdiction, and those that despite their historic provincial 

competence, are reclassified as national concerns of federal jurisdiction.  The former permits 

concurrent jurisdictional enactments while the latter imports exclusive legislative competence to 

the federal government.  

 
55. In the present matter, both Canada and the Courts of Appeal appear to distort established 

constitutional principles respecting new matters of national concern.  Granting authority to both 

                                                 
50 Ontario Reference, supra note 3 at para 79. 
51 Friends of the Oldman River v Canada (Minister of Transport), [1992] 1 SCR 3; Crown 
Zellerbach, supra note 14; and R v Hydro-Québec, [1997] 3 SCR 213 [Hydro-Québec]. 
52 Hydro-Québec, supra note 51 at para 62. 
53 Sujit Choudhry, “Recasting Social Canada: A Reconsideration of Federal Jurisdiction Over 
Social Policy” (Summer 2002), 52 U Toronto LJ 163 at 188. 
54 Schneider v British Columbia, [1982] 2 SCR 112, 139 DLR (3d) 417. 
55 Ontario Hydro v Ontario (Labour Relations Board), [1993] 3 SCR 327, 107 DLR (4th) 457. 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1992376348&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.4564aeed64ad48139ed9d9f53e3a2a83*oc.UserEnteredCitation)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1988287914&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.4564aeed64ad48139ed9d9f53e3a2a83*oc.UserEnteredCitation)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1988287914&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.4564aeed64ad48139ed9d9f53e3a2a83*oc.UserEnteredCitation)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1997425570&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.4564aeed64ad48139ed9d9f53e3a2a83*oc.UserEnteredCitation)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1997425570&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.4564aeed64ad48139ed9d9f53e3a2a83*oc.UserEnteredCitation)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1997425570&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.4564aeed64ad48139ed9d9f53e3a2a83*oc.UserEnteredCitation)
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levels of government to legislate GHG emissions regulation belies the very propositions articulated 

to establish a matter as a national concern.  In Crown Zellerbach, the Court emphasized that 

federalizing what was provincial jurisdiction was necessary “because of the inter-relatedness of 

the intra-provincial and extra-provincial aspects of the matter that it requires a single or uniform 

legislative treatment.”56 

 
56. It is the AGNB’s position that despite this reasoning, this is exactly what the Courts of 

Appeal have done – upset the balance of power in our constitutional democracy.   

 
57. We must be aware of the history of the phrase “Property and Civil Rights”, when 

identifying a matter as a national concern, thereby stripping the province of its constitutional 

competence.  Professor W.R. Lederman has described the origins of the phrase as follows: 

 

To illustrate what I mean, I wish to take up a neglected historical 
point. I refer to the historically established meaning of the phrase 
“Property and Civil Rights” in central British North America from 
1774 to 1867. The phrase comes from the Quebec Act of 1774 of 
the Imperial Parliament, which provided that French law and custom 
were to obtain respecting property and civil rights in the royal 
colony of Quebec. This covered all the law except English criminal 
law, and except the English public law that came to Quebec as 
necessary context for English colonial governmental institutions. In 
her recent book on the subject, Dr. Hilda Neatby, a distinguished 
Canadian historian, has demonstrated from the official documents 
of the time that the phrase property and civil rights in the Quebec 
Act had and was intended to have this very broad significance. 
Moreover, these words retained this very broad significance in 
Upper and Lower Canada between 1791 and 1841, and in the United 
Province of Canada, 1841-1867. The Fathers of Confederation knew 
all about this – they lived with it every day – and naturally they took 
the broad scope of the phrase for granted. Accordingly they realized 
that, in setting up a central Parliament in their new federal system, a 
considerable list of particular central powers would have to be 
specified in some detail as subtractions from the historically 
established meaning of the phrase property and civil rights. 
Otherwise, the use of that phrase in the provincial list would leave 
very little for the new central Parliament. 57 

                                                 
56 Crown Zellerbach, supra note 14 at para 35. 
57 WR Lederman, “Unity and Diversity in Canadian Federalism: Ideals and Methods of 
Moderation”, (1975) LIII Canadian Bar Review 597 at 601. 



16 
 

 

58. The point to be made is that s. 92(13) of the Constitution Act is not to be trifled with; it has 

a long history of being no less than a residuary of its own. The AGNB submits that a province’s 

authority over property and civil rights should be seen on equal terms with the federal residuary. 

Although cooperative federalism is not to the fore of the instant debate, neither it nor any other 

pragmatic interpretive tool should be drawn that diminishes the terms under which Confederation 

happened. 

 
59. We submit that in the present case, it would have been possible for federal powers and 

provincial powers to co-exist and be regulated cooperatively had Canada chosen to respect the 

division of powers.  That was the case in the Pan-Canadian Securities Reference where provinces 

agreed to regulate a certain portion of the subject matter of securities while Canada tackled the 

capital markets systemic risks aspect.58   

 

60. The AGNB submits it is possible to achieve a model of GHG regulation that is based on 

cooperative federalism; a model that reflects a modern and constantly evolving world, that respects 

the basic division of powers that is so fundamental to the Constitution, and that recognizes and 

respects each jurisdiction’s sovereignty.  Here, Canada’s approach in relying on the national 

concern doctrine renders that impossible. 

 
61. The AGNB submits the Act purports to be a wholesale takeover of the regulation of 

provincial GHG emissions pursuant to the national concern doctrine under the POGG power.  

While the AGNB recognizes that certain aspects of GHG emissions have broad characteristics and 

impacts, in the spirit of cooperative federalism, it is necessary to respect historical constitutional 

principles and develop a more creative path that will account for compromise. 

 

62. A cooperative approach that permits a scheme that recognizes the essentially provincial 

nature of GHG emissions while allowing Parliament to deal with genuinely national concerns 

would remain available if the Act was declared unconstitutional. 

 

                                                 
 
58 Pan-Canadian Securities Reference, supra note 12 at para 2. 
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63. In another essay, Professor Lederman draws a distinction between necessity and 

convenience for the purposes of the use of the federal general power:  

 

In other words, if a federal statute is challenged and the federal 
general power is invoked to support it, in competition with the usual 
provincial powers, then, if the challenged statute proposes to do 
something that needs to be done at the nation-wide level if it is to be 
done effectively, or done at all, then this element of necessity causes 
the statute to fall within the federal general power. It is not enough 
if one shows that there is some mere convenience or advantage to 
be obtained by federal legislative action of the type at issue. But, on 
the other hand, one no longer has to go beyond genuine necessity 
and establish emergency to invoke the federal general power. So a 
balanced definition results – some real necessity that is more than 
just convenience or advantage but less than outright emergency. 59 

 

64. As this Court has said in the case of Canadian Western Bank v Alberta: 
 

[…] The fundamental objectives of federalism were, and still are, to 
reconcile unity with diversity, promote democratic participation by 
reserving meaningful powers to the local or regional level and to 
foster co-operation among governments and legislatures for the 
common good.60   

 

65. What seems to be the driving force behind the Act is this idea that because GHG emissions 

have a broad impact, transcend provincial limits, and have a certain “national” dimension, or 

flavour, it is open to Canada to take over the subject-matter under the guise of the national doctrine.  

With respect, the AGNB submits Parliament cannot regulate GHG emissions as a whole simply 

because aspects of it have a national dimension61, just as they cannot resolve 

“division of power issues on the basis of general claim to promote the common good”.62  

 

                                                 
59 WR Lederman, Continuing Canadian Constitutional Dilemmas: Essays on the Constitutional 
History, Public Law and Federal System of Canada (Toronto: Butterworths, 1981) at page 275. 
60 2007 SCC 22 at para 22, [2007] 2 SCR 3. 
61 Reference re Securities Act, 2011 SCC 66 at para 7, [2011] 2 SCR 837 [Securities Reference]. 
62 Ward v Canada (Attorney General), [1999] 182 DLR (4th) 172 (NLCA) at para 20. 
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