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Introduct ion 

 

Canada has seen a  d isturbing increase in bo th online hate  speech and hate  cr imes in recent  

t imes.   S ta t i st ics Canada  reported  a  for ty-seven percent  increase  in po lice-reported ha te  

cr imes between 2016  and 2017. 1  The World Jewish Congress has repor ted that  a  new anti -

Semit ic  post  was added to  social  media every eighty- three seconds in 2016,  whi le  media 

market ing co mpany Cis ion reported  a  six-hundred percent  r i se  in the amount o f in tolerant  

ha te  speech posted onl ine by Canad ians. 2  Hashtags l ike # whi tepo wer and  #se ighheil  have 

become ominously commonplace on popular  socia l  media p la t forms. 3   

 

There is  no doubt  tha t  the ubiqui ty o f the internet  and the o mnipresent  nature o f  social  media 

plays  a  ro le  in ho w wide ly and ho w rap idly hate ful  content  can be shared .   No w more than 

ever ,  op inions and  false  nar rat ives are  be ing presented as fac ts ,  access ib le  to  anyone wi th an 

internet  connec tion and a  smart  device.   Inevi tably,  th is  has resulted in a  dangerous spread o f 

mis informat ion.  

 

                                                      
1 S t a t i s t i c s  Can ad a ,  Can ad i an  Cen t r e  f or  Ju s t i ce  S t a t i s t i c s ,  Po l i ce - rep o r t ed  ha t e  c r ime  i n  Ca na d a ,  2 0 1 7  b y 
Am el i a  Arm s t r on g ,  Ca t a lo gu e  N o 8 5 -0 0 2 -X (Ot t a wa :  S t a t i s t i c s  Can ad a  20 1 9 )<  
https://www150.statcan.gc.ca/n1/en/pub/85-002-x/2019001/article/00008-eng.pdf?st=ACrRPnGo> accessed 8 May 2019. 
2 Maclean. “Online hate speech in Canada is up 600 percent. What can be done?”, (2 November 2017), 
online: Macleansca <https://www.macleans.ca/politics/online-hate-speech-in-canada-is-up-600-percent-what-can-be-done/>. 
3 Ib id .   

https://www150.statcan.gc.ca/n1/en/pub/85-002-x/2019001/article/00008-eng.pdf?st=ACrRPnGo


 

 

As Canad ians,  we  have a  vested  publ ic  interest  in  hal t ing this  type  o f desp icab le behavior .   

Our  society i s  founded on pr inc iples o f  mul t i -cul tural i sm,  inclus ion and diversi ty.   This type 

of abhorrent  behavior  can no longer  be to lerated .    

 

 

The fo l lowing reco mmendat ions  are therefore suggested:  

 

(1)  Removing the requirement  for approval  by the  At torney General  for o f fences under 

sec t ions 318,  319  and 320 of  the Criminal  Code  

 

(2)  Codifying aggrava ting factors  for  offences committed under sec t ions 318,  319 and 

83.221 of  the Criminal  Code  

 

(3)  Creating an al terna tive method by which to  sanction more  minor v iola t ions  

 

(1)  Removing the Requirement  for Approval  by the  At torney General   

 

Under  our  current  legislat ive scheme,  the At torney Genera l ’s  consent  i s  required in order  to  

approve charges under  sect ions  318,  319 and  320 of the Criminal  Code.   This i s  meant  to  ac t  

as a  pre-screening too l  and maintain  a  sys tem of checks and balances to  ensure tha t  members 

of the pub lic  are  not  being prosecuted wi thout  a  legi t imate basis  to  do so .    

 

This requirement is  an except ional  one that  was or igina l ly implemented in  order  to  a id  in  the  

protec t ion o f  the  publ ic  by deterr ing proceed ings that  were not  being pursued in the bes t  

in teres ts  o f the pub lic . 4   

 

                                                      
4 Department of Justice. “Part V Proceedings at Trial and on Appeal Chapter 16”, (24 December 2008), online: Public Prosecution Service of 
Canada<https://www.ppsc-sppc.gc.ca/eng/pub/fpsd-sfpg/fps-sfp/fpd/ch16.html> [Attorney General].  



 

 

While i t  does hold  some  meri t ,  by theore t ica l ly ensur ing that  people  are  no t  met  wi th  

st igmatizing cr imina l  a l legat ions  as a  result  o f a i r ing unpopular  opinions,  i t  i s  out -dated ,  

over ly cumbersome and ul t imately unsuited to  our  changing socie ty.    

 

Obta ining approval  by the At torney Genera l  i s  a  mult i -step ,  t ime-consuming process.    

 

I t  f i r s t  requires senior  genera l  counse l  to  review the request  to  lay charges.   After  do ing so,  

they must  prepare a  recommendat ion for  review by the Assis tant  Deputy Attorney General ,  

who wi l l  review i t  and seek the opportunity for  a  fur ther  review by the Attorney General .   I f  

the recommendat ion i s  granted,  and charges are  approved,  the At torney General  wi l l  s ign o ff 

on the document  and return i t  to  the appropria te  loca l  authori ty so  that  proceed ings  may 

commence.   This process can take an extraordinary amount o f t ime and acts as a  pract ica l  

deterrent  in contempla t ing charges o f this  nature from the very outse t . 5   

 

Former  Deputy At torney General  o f  Ontar io  Mark Fre iman has shared his experience wi th 

th is  i ssue. 6  He has ident i fied  this  p rocedural  requi rement as just  one contr ibuting facto r  in 

an overa l l  cul ture o f  inact ion and de lay,  wi th a  par t icular  emphasis on p roceed ings related to  

advocat ing and  promot ing hatred . 7     

 

By imposing an addi t ional  e lement o f  bureaucrat ic  scrut iny,  po lice o ff icers and spec ia l  

invest igators wi l l  undoubtedly be dissuaded from laying charges under  sec t ions 318  and 319.   

The requirement for  approval  under  sec t ion 320 also impedes o ff icers in exerc is ing their  

d iscret ion and  duty in the course o f such inves t iga t ions and de lays  their  abi l i ty to  cease 

i tems and information which may only serve to  pose addi t iona l  harm to  the public .    

 

In modern soc iety,  technology moves fas t .   Cr iminal  behavior  can prol i ferate  a t  the c l ick o f a  

mouse.   The  just ice  sys t em must  respond  in an exped ient  manner  and wi thout  delay.    

                                                      
5 At to rn ey  Gen era l ,  su p ra  n o te  4 .   
6 Taylor, Jillian & Aidan Geary. “Public incitement of hatred charges, convictions rare, experts say following arrest of Flin Flon-area women | 
CBC News”, (1 August 2018), online: CBCnews<https://www.cbc.ca/news/canada/manitoba/manitoba-public-incitement-of-hatred-charges-
1.4770631>. 
7 Ib id .   



 

 

Proper  t ra ining for  pol ice,  prosecutors and support  sta ff ,  coup led wi th the creat ion and 

enforcement o f  speci f ic  guidel ines and  protoco ls  at  bo th the inves t igatory and charge 

approval  s tage,  wi l l  suff icient ly serve the same purpose as  approval  by the At torney Genera l .   

Dil igent  overs ight  and unders tanding of the law by key,  local  p layers should adequate ly 

protec t  the publ ic  against  unwarranted prosecutions whi le  a lso  protect ing agains t  the 

prol i fe rat ion o f hate  speech.    

 

I t  i s  therefore recommended tha t  the requirement  for  approval  by the At torney Genera l  be 

removed from sect ions 318,  319 and 320 of the Crimina l  Code  and that  spec ia l  publ ic  interest  

concerns be  dea l t  wi th a t  an ad minis tra t ive level ,  us ing more  typ ica l  charge  approval  

processes .    

 

(2)  Codifying Aggrava ting Factors for Offences Related to  Hate Speech  

 

Although sentencing i s  a  unique and ind ividual ized process,  the Criminal  Code  is  capab le o f  

es tabl i shing clear ,  lega l  guidel ines wi th respect  to  aggrava ting fac tors  fo r  considerat ion on 

par t icular  o ffences.  

 

For  example,  Bi l l  C-46  recent ly amended impaired dr iving provis ions  under  the  Criminal  

Code  to  include an extensive l is t  o f aggrava ting factors on sentencing.   These include  fac tors 

such as  consider ing whether  the o ffender  was dr iving a  la rge motor  vehicle  at  the t ime of the 

offence or  whether  they were opera t ing the conveyance for  the purposes of being 

remunera ted.    

 

There is  nothing prohib i t ing the add it ion o f aggravat ing c ircumstances for  considerat ion on 

sentenc ing for  cr imes  re lated to  hate  speech.   Indeed,  th is  would be  a  prudent  and effect ive 

measure in ensuring tha t  cr imes commit ted by convicted o ffenders  which have occurred 

onl ine are  dea l t  wi th in  a  more severe manner .    

 

Onl ine content  has the unique capabi l i ty o f reaching more people,  more  eff ic iently.   Within a  

very shor t  per iod o f t ime,  mi l l ions o f peop le r i sk being exposed to  hate ful ,  and ul t imate ly 



 

 

harmful ,  content .   There  is  a  d is t inct  r i sk that  minors  and o ther  vulnerab le persons may be  

exposed  to  such content .   Moreover ,  onl ine hate  speech effec t ive ly pro l i ferates hate ful  

act ion.   I t  a l lo ws hate  groups to  organize and mobil ize.    

 

For  these reasons,  cr imes commit ted  under  sect ions 318,  319 and 83.221  of the Criminal  

Code  should be treated  as aggrava ted when commit ted online .    

 

Codi fying this  as an aggravated fac tor  on sentencing wil l  c rea te  bet ter  cer ta inty wi th respect  

to  sentences and  how sentences are  imposed in cour ts  across the country.   The strong 

legis lat ive message that  is  sent  through cod i ficat ion in this  manner  wi l l  promote pr inc iples o f  

fundamental  j ust ice and procedura l  fa irness by ensuring tha t  onl ine cr imes are  t rea ted in a  

simi lar  manner ,  no mat ter  the  jur isd ic t ion.   This  measure therefore promotes sentencing 

fa irness and  transparency.    

 

Harsher  sentencing pr inciples  for  onl ine hate  speech cr imes wi l l  resul t  in harsher  sentences 

for  online ha te  speech cr imes,  which should a lso work to  e ffect ive ly de ter  the pub lic  from 

engaging in such behavior  and to  denounce  such conduct  on a  whole.    

 

Given the r i se  in both onl ine hate  speech and ha te  cr imes,  there i s  l i t t le  argument  aga ins t  the 

not ion that  s tronger  denuncia t ion i s  required.   I t  is  required in order  to  individua lly deter  

offenders and to  genera l ly deter  genera l  members o f the pub lic  from engaging in  such 

behavior  on a  whole .    

 

Codi fying that  o ffences committed  under  sect ions 318,  319 and 83.221 using online means  to  

be an aggrava ting facto r  that  must  be considered  by the court  on sentenc ing wi l l  work to  

ensure tha t  this  occurs.   This approach i s  a l so  more desirable  than creat ing new offences 

under  the  Criminal  Code ,  imposing mandatory minimum penalt ies for  par t icular  o ffences o r  

eleva ting maximum penalt ies,  a l l  o f which may be far  more suscep tib le  to  Charter  

chal lenges.    

 

 



 

 

(3)  Creating an Al ternative  Method by Which to  Sanct ion More  Minor Online Offenses  

Not al l  cr iminal  behavior  i s  dea l t  wi th by the cr iminal  cour ts .   Whi le ,  as a  rule ,  we  should be 

extremely cautious about  making use o f adminis trat ive tr ibunals where  cour ts  are  more 

appropria te ,  a  t runca ted approach wi th non-cr imina l  sanc tions may be advisable  in some 

ins tances .    

 

There is  no quest ion tha t  delay i s  rampant in  the  cr imina l  just ice sys tem.   Not  only does this  

impact  cr iminal  p roceed ings on a  whole ,  but  where a l leged cr iminal  conduct  has occurred  

onl ine –  and may continue to  occur  –  an exped ient  approach by the jus t ice sys tem is  required.    

 

The creat ion o f an adminis tra t ive  body,  spec ia l ized to  dea l  wi th minor  viola t ions involving 

onl ine hate  speech wi l l  a l lo w more resources  to  be bet ter  a l loca ted in the fight  aga inst  online 

ha te .    

 

These tr ibunals  may work hand-in-hand wi th law enforcement o ff ic ia ls  and/or  social  media 

ne tworks in order  to  ident i fy,  review and remove hate ful  content  in a  prompt manner  

accord ing to  well -es tab l ished pr incip les and guidelines .     

 

Monetary pena lt ies for  o ffending posts  could be implemented against  users,  web hosts or  

adminis tra tors .     

 

I f  this  were to  occur ,  i t  would be absolute ly necessary to  implement a  thorough review 

process.   This p rocess would al low legal  persons  who do no t  agree wi th  the al lega tions 

against  them to  d ispute  the administrat ive charges,  review the evidence aga inst  them,  proffer  

evidence for  review in the ir  defence  and to  ul t imate ly be vindica ted,  where appropr ia te .    

 

In order  to  uphold pr inc iples o f  fundamenta l  jus t ice and procedura l  fairness,  the review 

process would  have to  be carr ied out  by an independent ,  thi rd  par ty adjudica tory body and  

fulso me reasons for  dec isions should  be granted  in  wr i t ing.   These reasons would be  subject  

to  jud icial  review.    

 



 

 

I f  an adminis trat ive scheme is  undesirab le ,  crea t ing a  s treaml ined d iversion p rocess for  more 

minor  o ffenses related  to  hate  speech should be considered.    

 

The divers ion process  works wel l  in Bri t i sh Columbia for  more minor  o ffences commit ted  by 

f irs t  t ime offenders .   In order  to  be e l ig ible  for  the program,  the o ffender  must  assume 

responsib i l i ty for  their  wrong-doing and voluntar i ly par t ic ipa te  in the rehabi l i ta t ion process . 8  

A term of the d iversion program is o f ten the successful  comple t ion o f  rehab il i ta t ive 

counse ll ing programs. 9   

 

For  example,  o ffenders charged wi th Theft  Under  $5000,  who  are  dea l t  wi th  by way of the 

diversion program in Br i t i sh Columbia,  must  complete  a  counsel l ing program that  teaches 

them about  the negat ive consequences and effects  o f thef t  in the ir  communi t ies.   This i s  o f ten 

an eye-opening experience for  par t ic ipants,  who do no t  readi ly appreciate  the r ipp ling impact  

of the ir  ac t ions.    

 

A counse ll ing program about  the  nega tive consequences o f into lerant  and hate ful  speech 

could a lso  be crea ted.   I t  could  be a imed  at  addressing the  i ssue online  and could d iscuss the 

harmful  e ffec ts  o f such act ions  on social  media ne tworks in par t icular .   This could  be taken 

as a  va luable opportunity for  ear ly intervent ion and  educa tion.   I t  could have an e fficac ious 

impact .    

 

Aside fro m provid ing obvious benef i t s  in the rehabil i ta t ion o f the o ffender ,  d ivers ion 

programs l ike these a re  also  benefic ia l  to  the communi ty at  large.   Diversion i s  o ften a  very 

powerful  too l  for  making amends wi thin the communi ty,  creat ing a  sense o f  jus t ice  in a  

meaningful  and  exped ient  manner .   

 

Whi le  approaches l ike these  endanger  upon crea t ing a  two-t ier  sys tem for  hate  speech 

offences,  i t  may be  necessary to  appropr ia tely address the sheer  volume  of online content  and 

                                                      
8 Ministry of Public Safety and Solicitor General. “Alternative Measures - An Overview”, (12 December 2017), online: Province of British 
Columbia <https://www2.gov.bc.ca/gov/content/justice/criminal-justice/bcs-criminal-justice-system/understanding-criminal-justice/alternative-
measures>.  
9 Ib id .   



 

 

hate speech committed onl ine and to  diminish i t s  prol i fera t ion i t  to  a  cer tain degree.   I t  may 

also be necessary given the star t l ing up tick in such o ffences .    

 

I t  i s  important  to  no te tha t  o ther  countr ies have  recently made use  o f simi la r  administ rat ive 

or  al terna t ive mechanisms for  cr imes  re lated to  ha te  speech.    

 

For  example,  in  June,  2017,  Germany passed the Act  to  Improve Enforcement o f  Rights  on 

Social  Networks,  o therwise known as the Facebook Act . 10  This act  a ims to  combat  hate  

speech and misinformat ion on soc ia l  media networks.   I t  app lies to  pub lic  pos ts ,  but  wisely 

does no t  app ly to  pr iva te  messages be tween users. 11   

 

Under  the so -cal led Facebook Act,  author i t ies may impose  monetary f ines for  o ffend ing 

pub lic  pos ts.   They may also fine social  network adminis tra tors  for  fa i l ing to  remove 

offending posts or  fa i l ing to  respond to  informat ion requests  in rela t ion to  offending posts . 12  

In this  way,  i t  a ims to  hold social  media ne tworks themselves responsib le  for  the content  

d isp layed  on their  websi tes.   Soc ial  media ne tworks r isk  fines up  to  $74 mi l l ion for  fa i l ing to  

comply. 13  No doubt ,  this  is  an e ffec t ive  mot ivator  in moni tor ing and responding to  concerns 

wi thout  de lay.    

 

Whi le  creat ing a  se t  o f administrat ive or  al ternat ive mechanisms to  deal  wi th  onl ine ha te  

speech may be e ffec t ive  may have  i ts  benef i t s ,  i t  wi l l  a lso  have hurd les,  some of which are 

br ie fly summar ized below:  

 

 

 

 

Potential  Benefi t s   Potential  Prob lems  

                                                      
10 Gesley, Jenny. “Germany: Social Media Platforms to Be Held Accountable for Hosted Content Under ‘Facebook Act’ | Global Legal 
Monitor”, (11 July 2017), online: Global Legal Monitor<http://www.loc.gov/law/foreign-news/article/germany-social-media-platforms-to-be-
held-accountable-for-hosted-content-under-facebook-act/>.  
11 Ib id .   
12 Ib id .   
13 Ib id .   



 

 

-  Abili ty to  address & remove  hate  

speech in  an expedient  manner   

-  Discerning user  identi ty  and author  

offending content   

-  Non-cr imina l  measures require  fewer  

judic ia l  resources  & wi l l  help  

combat delay in the cr iminal  just ice 

sys tem  

-  Creat ion o f po tent ia l ly over -

invasive ,  restr ic t ive or  unc lear  

guidel ines for  o ffences  may infr inge 

of r ight  to  free speech  

-  Sends a  s trong message that  such 

conduct  wi l l  no t  be  to lerated  

-  Creat ion o f a  two-t ier  system for  

simi lar  o ffences  

-  Has the ab il i ty to  meaningfully 

impact  the o ffender  and  the 

communi ty wi thin a  short  t ime frame 

-  Potential  inab il i ty to  make ful l  

answer  & defence wi thin the context  

of a  t runcated review process  

 

Between the crea t ion o f  a  special ized  administra t ive review board and the implementa t ion o f  

more comprehensive divers ion programs,  there i s  a  wide array o f possib i l i t ies when i t  comes 

to  establ ishing non-cr iminal  mechanisms to  dea l  wi th ha te  speech online .   There  are  also  a  

wide  array o f potent ial  benefi ts  and prob lems.    

 

These poss ibi l i t ies  should be thoroughly explored by our  lawmakers  

 

Conclusion  

 

Hateful  words and messages  are  just  one step  away from ac t ionab le vio lence  and 

discr imina tory behavior .    

 

There is  l i t t le  doubt  that  the soc ia l  fabr ic  o f our  communi t ies has  been al tered by the  

pervasive ava ilab il i ty o f  the inte rnet  and soc ial  media.   With more and more peop le online ,  

and  wi th younger  and more vulnerable users accessing socia l  media  pla t forms,  we must  be  

vigi lant  in guarding aga ins t  the promotion and proli fe rat ion o f hate ful  content .    

 

Our  current  cr imina l  laws must  be  updated in  o rder  to  adapt .    



 

 

 

However ,  inherent  de lays and lags in the jus t ice sys tem require  an al ternat ive means  by 

which to  immedia tely address and  dea l  wi th  more minor  o ffenses onl ine.   For  this  reason,  

a l terna t ive  methods should  also  be strongly considered as a  necessary supp lement to  our  

more conventional  cr imina l  jus t ice sys tem.   

 

All  of  which i s  respectful ly  submitted,   

 

Sarah Lea mon,  B.A. ,  B .A.  (Hons.) ,  J .D. ,  M.A.  

Sarah Lea mon Law Group 

 

Sarah Leamon is  a  cr imina l  defence  lawyer  wi th an o ffice in  Vancouver ,  Bri t i sh Columbia.   

Ms.  Leamon ac ts as Board Chair  wi th PACE Society,  which provides front - l ine support  

services for  marginal ized individuals l iv ing in Vancouver ’s Downtown East  S ide.   I n 2018,  

she founded the Women’s Assoc ia t ion o f  Criminal  Lawyer ’s  B.C.  and in the same year  was 
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